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FORRMORD 


"llow  can  the  IntoreetB  of  United  States  consumdra  beat')ip  protected?"  la  t;he 
19B0-19B1  high. school  debate  topljc  aelectod  by  the  National  Federation  of  State 
High  Sohoql  Aaaoclatvlona*    The  three  de^^ate  propo^ltlona  that  have  been  dealg- 
nated  w^hln  thla  topic  arej  ./ 

Reaolved,-  That  the  Federal  Qovernment  ahould  Initiate  and  enforce  aafety 
guajranteea  on  conaumer  gooda;    '  <  /  ' 

Reaolved,  That  the  Federal  Government  ahould  eatabllah  uniform  ataridarda  for 
the  regulation  of  commercial  advertlalng;  and 

Reaolved,  That  the  Federal  Government  ahould  eatabllah  uniform  atandarda  for 
teatlng  and  marketing  'all  producta  with  potentially  carcinogenic  effecta  on 
hvinuiqa  >  ,  f  t 

Thla  volume  beglna  with  a  group  of  artlclea  aelected  to  provide  an  overflew 
of  conaumer  protection  In  general.    It  alao  contalna  aeparate  g^oupa  of  back'^  ' 
ground  materlala  and  eaaaya  on  each  of  th^  debate  propoaltlona.    In  chooalng 
Itema  for  the  collectloh  and  for 'the  bibliography,  the  Congreaalonal  Reaearch 
Service  (CRS)  attempted  to  aample  the  wide  apectrum  of  oplnloria  reflected  In 
current  literature  on  theae  laauea.    No  preference  for  any  policy  la  IncUcated. 
by  the  aelectlon  or  poaltlonlng  of  artlclea  ^herein,  por  ahould  one  Infei^  CRS 
dtaapproval  of  "any  policy  or  article  not  Included.  ^  ^ 

The  coordination  and  final  aelectlon  of  artlclea  and  cltatlona  l>i  thltt'  doctir- 
ment  waa  the  reaponalblllty  of  Mary  Ann  Keeffe,  Analyat  In  Conavimer>^f falra  In 
the  Economlca  DlVlalon.    Bruce  K.  Mulftck^.  Analyat  In  fhe  Economlca  Ulvlalon, 
Geraldlne  Carr,  Analyat  In  the  Scleric^  Policy  Reaearch  plvlalon,  and  Leglala- 
tlve  Attorney  Henry  Cohen  In  the  American  Law  Dlvlal^n,  were  reaponalble  for 
aolectlng  referencea  In  their  f lei4.da(  of  expertlae.    The  bibliography  Waa  drawn 
largely  from  the-CRS  Bibliographic  Data  Baae'wlth  tjie  "fcaaldtance  of  Richard 
Glgax,  Senior  Bibliographer  In  the  Library  Servlcea  Dlvlalon,  who  alao  pre- - 
pared  the  notea  and  Information  on  additional  reaourcea.    Stephen  Powltz  In 
the  Library  Servl^cea  Dlvlalon  and  Mark  Jlckllng,  John  Colle^ta^  and  Gary,Hauk 
In  the  Economlca  Dlvlalon,\helpecl  In  the  adalnl8trat|Ion  of  the  project.  ^- 

The  Congreaalonal  Reaparch  Service  vlahea  to  expreda  lt&  appreciation  to 
thoae  copyright  holdeVa  who  haVb  kindly  extended  permlaalon  for  the  rep|;;oduc- 
tlon  of  the  texta.  r  Such  pi^rmlaalori  la  acknowledged  In  each  inatance.^  ' 

Good  luck  to  each  debater  In  reaearchlng  your  topic  and  preaentlng  your 
argumtnta .  T  y  *  \  '      '  * 

'     ^'  jGILBERT 'GUDEj  ^ 

Director,  Congreaalonal  Reaearch  Service. 


Thla  monuol  la  doalgnad  to  faclllt\ito  roaoorcfi  proporutlona  for  tho  1900-01 
lilgh  achool  debatoB.    Following  la\lnf ornotlon  to  holp  tho  dobotov  moko^full 
viao  of  tho  manorial  Inci^udod*  /  *  ^ 

Tlio  flrat  group  of  ortlcloa  ottempta  to  povor  tlie  uroo  of  conouroor  protoctloiv, 
In  gonoral  from  a  broad  porapoctlvo  giving  hlotorlcol  Information  oa,  t^qll  aa  7 
oddreaBlng  curront  laauoa.    Thoao  ortlclaa  ahould  provide  aoaje  uaeful  concopta 
and  data« 

The  romalnlng  three  groupa  are  quite  apeclflc  In  nature?     product  safety, 
BtandurdB  regulatlngyidvertlalng,  and  atandarda  for  teatliig  and  marketing  pofeen- 
tlally  carcinogenic  producta.    The  articles  Included  In  each  group,  begin  with 
thoae  dealing  with  tho  aubjett-  In  general  and  then  move  on  to  those  wjth  a  more 
apeclflc  focua.    Thoae  artlclea  which  deal  with  a  pro  and  con  aapect  of  an  laaue 
are  ^robped  together  ao  the  reader  can  readily  consider  both  aldea  of  an  laaue. 

In  ,ualng  thla  docu^it,  two  polnta  of  caution  ahould  be  noted.    While  the* 
aelactiona  were  choaen  to  reflect  an  over-all  balance  on  the  debate  topic,  any 
apeclflc  entry  may  repreaent  a  aln^le  polnCV of  view. 

U.S.  Government  documenta  Hated  In  the  bibliography  may  be  found  In  moaf 
U.S.  Government  depoaltory  llbrarle'a  which  can  be  Identified  by  your  public 
library.    The  Library  of  Congreaa xannot  fllatrlbute  coplea  of  theae  or  other 
materials  to  debate^a.  . 

Suggeatlona  are  Included  af the  end  of  t^la  volume  on  additional  reaourcea. 
Finally,  therd  la  Included  a  Hat  of  relevant  publlcatlona  that  are  available 
for  purchaae  from  the  Superintendent  of  Documenta,  Government  Printing  Office. 

If  aeveral  Indlvlduala  wlah  to  uae  the  material  In  th^a  volume,  entire  aec<- 
tlona,  artlclea,  or  pagea  can  be  removed  e^ally  by  credalng  the  pagea  at  the 
aplne,  then  pulling  them  out. 

(vn)  ^  '  . 
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now  CAN  TiiK  immim     unitku  utatkii  coNtiUMjuui  mm  hk  i-uoTKorKo? 

\ 

ThU-yuar'u  ««tlt»n«A  Ul^U  acliool  dubate  topic  hau  b««n  th«  uubjoot  ot  many  * 
ortlo U«  urn  much  dlacu««lo«  for  uvor  a  d«o«ilu.    AUhougl,  conuumo?  «ctlvl«?/ 

oaoncy  for  conBiimor  protOQtU»m  tha  conqumur  wovamant  tn  th«  UnUnd  lt«te«  h«u 
?Xv  'T  13  yoaro  obp.  to  «n  o„t«blUh«d  forc«  for  chinuo 

onaS"^:.  thoru  havo  boon  /otabU  actlo.m,  ouch  as  tho  pa«. 

aago  of  moro  than  30  now  or  oxpandud  luwu,  r(aiHatory-aaoncy  ruU.ma.  and  croa- 
inlall  CablLt-lovoi  dSpartmonte  'ai  "JolxZ 

moBt  Indopondont  agonclee.    Another  Indicator  lo  tho  arowth  of  conaiimar 
offlcoo  In  Stato  and  local  govornmontB  throughout  tho  country.    A  major  nation- 
al opinion  aurvoy  conducted  In  1977  Indicated  that  most  AmerlcflnB  believe  the 
coneumor  movement  has  elgulf Icantly  Improved  conditions  In  tho  mark<.tplace  In 

tL%r"L'°i'°"!;,,'rrr'"°  P*"^""'  ^-^^  they  leSeS 

their  shopping  akUlB  had 'improved;  70  percent  felt  that  labellnA^nd  product 

oroH.^f    r.^?  ^'^""^  ""'^  ^°  P^"^"'^  believed  that  the  safety  of  moat 

producta  had  Improved. 

m„pl!°n«*'ir  ^"""^^  dlacuaalon  and  debate  on  conaumor  protection  haa  been 

much  controveray  on  laauea  auch  aa:    whether  protecting  conaumer  Intereata 
ohould  be  the  bualneaa  of  tho  Government  or  the  Job  of  the  marketplace^  and  a 
larae  concern  over  the  coat  to  taxpayera  for  operating  ao  many  Government  func- 
tlona  and  Tegulatory  actlvltlea. 

The  following  artlclea  dlacuaa  those  concern^  and  look  Into  the  conaumer  area 
in  general,  aaaeaalng  accompllahmenta  and  fallurea,  looking  at  particular  la- 
auea, and  projecting  what  might  lie  al^ead. 


(1) 


CONSI:jMER  PROTECTION;  ^ 
GA^NS  AND  SETBACKS 


V 


THE  AMERICAN  CONSUMER  movomont  haa  grown  from 
virtually,  nothing  15  yohra  ago  to  an  eatabllshod  force  for 
change  today.  There  have  been  notable  aucceaaes,  aVich  aa  the 
many  fgderal  h\wa  and  regulatory-agency  rulinga  on  consumer 
njpttera.  But  the  movement  aiao  haa  been  frustrated  by  a 
number  of  ^tbacka  in  recent  yeara,  including  Congreaa'a  refusal 
Id  enact  legislation  aetting  up  a  federal  conaumer  protection 
agency.  In  light  of  the  aetbacka,  aome  wonder  whether  the  con- 
sumer movement  will  ever  again  be  aa  powerful  and  effective  aa 
it  waa  in  the  late  1960a.  and  early  1970a,  'To  aaaeaa  such  an 
amorphous  thing  as  the  consumer  movement  is  not  eqsy," 
Arthur  E.  Rowse.  editor  of  Cfdnmrner  Newsweekly,  wrote 
recently  y*There  is  no  yardstick  of  progress.  One  can  merely  list 
gains  and  losses  while  trying  to  spot  causes,"' 


Many  consumer  advocates  say  that  Jimmy  Carter's  elec- 
tion has  been  a  significant  gain  for  the  consumer  movement. 
Carter  spoke  out  strongly  for  consumer  issues  during  the 
presidential  campaign.  He  stressed  his  support  for  a  strong 
government  agency  to  represent  consumers.  In  his  presentation 
to  the  Democratic  Party  Platform  Committee  at  the  nominating 
convention,  Carter  called  for  "major  reforms  to  •protect  the  con- 
sumers of  this  country.'*  A  nationwide^  program  of  consumer 
education  and  vigorous  enforcement  of  the  nfi^tion'iB  antitrust 
laws  were  two  other  Carter  campaign  promises. 

During  his  first  year  in  office,  Carter  placed  some  60  former 
consumer  and  public  interest  activists  in  important  positions  in 
the  government,  a  move  highly  praised  by  consumer  groups  (see 
p.  136),  In  his  State  of  the  Union  Address,  delivered  Jan.  19, 
\^  1978,  Carter  again  said  he  was  "strongly  committed"  to  legisla- 
tion creating  a  federal  consumer  protection  agency.  But  despite 
White  House  support,  the  House  voted  down  the  measure  on 
Feb.  8  (see  p.  126).  White  House  Press  Secretary  Jody  Powell 
said  the  following  day,  "It  was  a  case  6i  the  best  efforts  on  the 
part -of  the  administration  not  being  able  to  overcome  some  very 
.organized  and  effective  opposition"  from  business  groups. 
Powell  promised  that  "administration  efforts  on  behalf  of  the 
consumer.. .will  continue  and  intensify," 

•  Rowse.  former  executive  director  of  the  White  House  Conaumer  OfTice,  writing  in  The 
Washrngton  Post,  Dec.  25. 

Reproduced  with  the  permiBaion  of  the  copyright  holder  from  Leepaon,  Marc.  Conaumer 
Protection:  Gains  and  Setbncka.  (Washington,  Congressional  Quarterly)  1078.  p.  123-140 
*        (Editorial  Research  Reports.  1078,  v.  1,  no.  7) 
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^\//^(/na/ AV^SiYl^c/l  AV'por/,'^  ^  l\^h,  17,  197^] 

AuotluM"  lumlUvor^lyu  1h  llio  Krcnvth  o(  contninior  olllcoh  In 
Htnto  ami  lonil  KoviMiunotiUi  (hnajKliout  (luroovuUry.  AcoordiuK 
loaluj  Ollico  ol'  Coiirtunuir  Allaire  of  tho  Depart inont  of  Uoaltl). 
Ktlucallon  aiul  Welfare,  at  leant,  one  office  or  iliviHion  dealing 
with  coMHUmor  affairs  haw  been  Het  up  in  ea(M\  of  the  50  Htaten. 
the  Dititrict  of  CoUuiibia.  Guam,  IMierto  Rico  and  the  Vivh'in 
iHlandn,  The  total  Ih  141.^  The  nvunher  of  oovnUy  consumer  of' 
ficeti  lian  Ki'own  markedly  in  tlie  lant  few  yearH—from  only  IH  aix 
yearn  aj^o  to  If)!)  iiKlay.  City  connumer  departniontH  have  f^rown 
from  M  in  li)7l  to  ()7  today.  7Vic  Christum  Science  Monitor 
reported  recently  that  "more  than  000"  local,  covuuy  and  state 
governnaMU  consumer  protection  aj^enciofl  are  in  operation— "a 
'fij,'ure  that  has  doubled  in  the  past  two  years. "^ 

New  Jersey  hai^  one  of  the  most  comprehensive  state  con- 
sumer programs.  The  New  Jersey  Division  of  Consumer  Affairs 
works  with  some  100  county  and  municipal  consumer  offices 
throughoot  the  state.  This  Consi^mer  Aifairs  Local  Assistance 
Network  hanfiles  consumer  complaints,  corrects  frauds  and  con- 
ducts educational  pru^^rartis.  in  May  1974,  the  s^te  created  the 
nation's  first  Cabinet-level  Department  of  Public  Advocate  with 
wide  powers  to  sue  in  the  public  interest.  The  Public  Advocate 
office  has  rolled  back  rent  increases  in  stdte-run  housing  units 
and  helped  get  voting  rights  for  mentally  retarded  persons  in 
state  institutions. 

Among  the  most  successful  of  the  newer  county  consumer 
programs  is  the  Los  Angeles  County,  Department  of  Consumer 
Affairs,  which  started  operations  in  April  1976,  The  agency  has 
received  some  80,000  telephone  inquiries  since  that  time,  and 
has  investigated  some  10,000  consumer  ceimplaints.  Many  cities 
across  the  nation — including  Chicago,  Honolulu,  Boston, 
Detroit,  Atlanta,  Houstpn  and  Columbus,  Ohio— have  com- 
plaint centers  to  hear  consumer  grievances  about  city  services. 
Local  consumer  agencies  are-  "gaining  more  authority  all  the 
time/'  Busines.s  Week  nlagazine  commented  recently,  "and  the 
scope  of  consumerist  activities  at  tfne  state  and  county  levels  is- 
growing  accordingly.'"* 

ubiic  Perception  of  Consumer  Movement 

Consumer  affairs  offices  exist  in  all  Cabinet- level 
departments  of  the  federal  government,  as  well  as  in  most  in- 
dependent agencies,  from  the  Civil  Aeronautics  Board  to  the 
Small  Business  Administration.  In  addition,  the  government 
operates  the  Federal  Information  Center  which  provides  citizens 


Olfice  of  Consumer  Affairs,  U.S  Department  of  Health,  Education  and  Welfare,  "Direc- 
tor>  of  Federal,  Stat^&  Local  Qpvernment  Consumer  Offices."  Aug.  1.  1977,  p.  8. 
'  The  Chnsttan  Science  Monitor,  Jan.  27,  1978. 

*  "Local  Muscle  for  Consumers."  Business  Week,  Sept.  26,  1977.  p.  146. 
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wiUi  iufonnrttlon  «l)out  tho  govonuniJiU  niulholpH  with  ftpaoiUo 
,  consMiner  problijm^.  Lo(?ato(l  In  mii,jor  oltios  nmm  thu  country, 
thu  odkm  uro  run  by  tlio  Oonornl  Sorvicoa  Adniinistrmiqn  and 
the  Civil  Sorvico  Conuniaalon.  ^ 

•rhoro  are  other,  leaa  tiU)gif)le,  hIkus  of  the  conaumer 
nunxMnent'h  ininrint  on  American  life.  A  national  opinion  mir» 
voy  conducted  by  LouIh  Harris  iinH  Aaaocia^teH  for  Sehtry  In^ 
Hurance  indicated  that  moat  Americana  believe  the  con^iumer 
movement  ban  alRnificantly  inuuoved  conditiona  in  the 
nmrketplace  in  the  last  10  years.  Seventy-two  per  cent  of  thoae 
polled  in  the  February  197V  survey  aald  they  believed  their 
ahoppiuK  Hkilla  had  improved  In  the  last  10  yoara;  70  per  cent 
felt  that  , labeling  and  product  information  hade' gotten  bett>jr; 
and  60  ]j(?r/cent  believed  that  the  safety  of  most  products  hid 
improv(^»d.  ^ 

The  fttudy  also  indicated  a  large  measure  of  distrust  of 
buainejis.  Exactly  half  of  those  questioned  said  that  consumers 
do  not  get  a  better  deal  in  the  marketplace  than  they  did  10 
years, ago;  61  per  cent  l)elieved  the  quality  of  most  products  and 
services  has  grown  worse  in  the  last  decade'.  The  main  consumer 
concerns  were  the  high  price  of  products,  the  high  cost  of 
medical  and  hospital  care,  the  poor  quality  of  products,  and  the 
failure  of  many  products  to  live  up  to  advertised  claims.  The 
survey  concluded:  "In  the  next  few  years  [the  business  com- 
munity] can  expect  to  be  vigorously  attacked  by  both  consumer 
/  activists  and  elected  representatives.  And  it  will  be  more  severe- 
ly regulated  unless  there  are  major  changes  within  the  business 
,  world/** 

Recent  Defeat  of  Consumer  Agency  Bill 

There  have,  been  other  gains  in  the  consumer  movement  in  re- 
cent years.  Increasing  numbers  of  federal,  state  and  local  con- 
sumer prgtection  laws  and  regulations  have  been  implemented. 
Budgets  and  working  capital  for  consumer  groups— both  private 
and  govern mental^have  generally  risen,  as'^has  the  number  of 
persons  actively  working  in  consumer  groups.  Many  newspapers 
and  television  and  radio  stations  have  hired  consumer  affairs  ex- 
perts. And  some  businesses  have  taken  voluntary  steps  to  help 
consumers.  Many  grocery  stores  provide  open-dpting  of 
perishable  products.*  Some  give  comparative  prices  for  different 
sizes  and  brands  of  the  same  items.  Some  food  processors  exceed 
government  requirements  for  ingredient  and  nutritional 
labeling.  Other  manufacturers  offer  expanded  guarantees  and 
warranties. 


*  ••Consumerism  at  the  Crowroada/*  Uuii  Hams  Research  Study.  May  1977.  pp.  6  7 

J.  which  a  product  should  be  sold  to  ensure  freshness 

IS  ciean\  marked  on  its  contauier,  i 
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In  spite  of  these  positive  signs,  the  consumer  movement  has 
fticed  some  setbacks  in  the  last  seVeral  years.  By  far  the  biggest 
disappointment  has  been  Congress's  unwillingness  to  enact 
legislation  creating  a  consumer  protection  agency.  Legislation 
to  establish  such  an  agency  was  introduced  for  the  first  time 
eight  years  ago.'  In  spite  of  a  heavy  lobbying  effort  by  consumer 
groups,  the  House  of  Representatives  Feb.  8  rejected  creation  of 
a  federal  consumer  protection  agency  by  a  227-189  vote.  The 
vote  came  on  a  considerately  scaled-down  version  of  previous 
consumer  agency  bills.  The  legislation  nevertheless  would  have 
given  the  agency  povyer  to  represent  consumers  in  government 
proceedings.  Observers  believe  that  the  House  vote  reflected 
congressional  unhappiness  with  setting  up  yet  another  federal 
agency  as  much  as  it  did  anti-consumer  sentiment. 

Some  laws  passed  by  Congress  in  recent  years  have  had  un- 
intended effects  that  have  hurt  the  consumer  cause.  Several  of 
them,  in  the  words  of  Arthur  E.  Rowse,  "have  boomeTrariged  or 
failed  to  come  close  to  original  expectations."  The  Truth  in 
Lending  Act  of  1968  is  one  example.  It  was  intended  to  give  con- 
sumers useful  information  about  loan  and  credit  charges.  But 
some  businesses  that  had  not  imposed  credit  charges  took  ad- 
vantage of  the  law's  complicated  and  ambiguous  wording  and 
began  to  do  so.  Others  increased  credit  charges.  The  Senate 
Banking  Committee  recently  began  considering  ways  to 
simplify  t^e  law. 

Another  law  that  has  not  worked  as  intended  is  the  1974 
Employee  Retirement  Income  Secnrity  Act.  Marjorie  Boyd  has 
called  the  act,  which  was  designed  to  simplify  private  pension 
plans,  "perhaps  the  most  complicated  piece  of  regulatory 
legislation  ever  devised  In  order  to  comply  with  the  law,  some 
small  businesses  have  been  forced  to  make  costly  investments  to 
set  up  employee  pension  plans.  Boyd  wrote  that  within  two 
years  after  the  measure  became  law,  some  10,000  companies 
dropped  their  pension  plans  rather  than  comply  with  the  law's 
complicated  provisions.  _ 

The  1975  Magnuson-Moss  Warranty  Act^  is  another  case  in 
pomt.  The  measure  gave  the  Federal  Trade  Commission  power 
to  set  standards  for  written  warranties  on  products  priced  at 
more  than  five  dollars.  The  law's  vague  language,  some  claim, 
allowed  furniture  and  appliance  manufacturers  to  stop  issuing 


'  The  Senate  passed  a  bill  m  1970  but  it  was  blocked  in  the  House  Rules  Committee  The 
House  passed  a  bill  in  1971,  but  the  Senate  version  was  killed  by  a  filibuster  in  1972  Con 
sumer  protection  agency  bills  were  nearly  enacted  in  the  93rd  (1973-74)  ftnd  94th 
(  ongresses.  but  the  opposition  of  Republican  administrations  and  business  CToups  proved 
UK)  powerful  See  Congressional  Quarterly's  Congrena  and  the  Nation.  Vol.  iV,  p  434 

■  Mariorie  Boyd,  The  Protection  Consumers  Don't  Want.  "  The  Washington  Monthly, 
September  1977.  p  30 

*  Named  for  Sen  Warren  G  Magnuson  (D  Wash  )  and  Rep  John  E.  Moss  (D  Calif  ). 
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some  warranties  and  weaken  existing  ones,  Other  consumer- 
oriented  rulings  have  proved  unpopular  with  the  public  and,  ac- 
« cording  to  Chuck  Fager,  they  "have  produced,  or  have  been 
manipulated  to  produce,  widespread  skepticism  about  the 
federal  government's  capacity  to  write  effective  consumer 
legislation  in  many  areas."^° 

A  Department  of  Transportation  regulation  requiring  auto 
manufacturers  to  install  interlock  systems  that  prevented 
cars  from  being  started  until  seatbelts  were  fastened  was  widely 
ccriticized.  Congress  passed  legislation  in  1974  overruling  the 
department's  order.  The  bill  stipulated  that  the  interlock 
system  would  no  longer  be  mandatory  and  that  existing  systems 
could  be  legally  dismantled.  The  Food  and  Drug  Administration 
proposed  a  ban  on  saccharin,  the  only  artificial  sweetener 
available  in  the  United  States,  in  March  1977.  The  announce- 
ment drew  angry  protests  from  consumers  and  representatives 
of  the  food  industry.  The  FDA  ban  was  based  in  part  on  Cana- 
di^ri'  tests  that  showed  rats  fed  high  dosages  of  saccharin 
developed  bladder  cancer.  In  November  1977,  Congress  voted  to 
delay  the  ban  18  months  until  further  tests  were  completed  by 
the  National  Academy  of  Sciences. 

Criticism  of  Product  Safety  Commission 

Consumer  unhappiness  with  government-run  programs  can 
perhaps  best  be  illustrated  by  examining  the  Consumer  Product 
Safety  Commission,  an  independent  agency  set  up  by  Congress 
in  1972.  The  agency  is  headed  by  a  five-member  commission 
and  has  the  authority  to  set  safety  standards  for  consumer 
products  and  to  ban  products  presenting  an  unreasonable  ris^of 
injury.  When  the  commission  was  established  in  1972, ''it 
received  widespread  support  from  consumer  groups. 

Since  then,  the  agency  has  come  under  wide-ranging 
criticism.  Its  chairman,  S..  John  Byington,  submitted  his 
resignation  Feb.  8  in  the  face  of  complaints  that  the  commission 
does  not  act  quickly  or  efficiently."  Howie  K\M,z,  a 
Washington,  D.C.,  investigative  reporter,  wrote  recently  that 
the  commission  has  "been  such  an  abysmal  failure  that  it  is  at 
least  as  responsible  as  any  other  government  agency  for  the 
plummeting  popularity  of  consumer  protection. "'^  Jo  Thomas 
of  The  New  York  Times  wrote  that  the  commission  "is  almost 
universally  regarded  as  feeble,  tardy  and  reluctant  in  banning  or 
recalling  dangerous  products  and  in  setting  Federal  safety  stan- 
dards."" 


Writing  in  the  newsweekly,  The  Boston  Phoenix.  Jan.  10,  1978,  p,  7. 
'>  Byington  will  leave  office  June  30,  1978,  four  months  before  his  Urm  expires. 
"Howie  KurU,  'The  Consumer  Product  Safety  Commission  and  Asbestoa,"  The 
Waxhinnton  Monthly,  December  1977,  p.  29. 
"  The  New  York  Times,  Jan.  30,  1978. 
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Strong  indictments  of  pe  Consumer  Product  Sc^fety  Commis- 
sion also  have  come  from  government  investigatory  units.  A 
General  Accounting  Office  (GAO)  report*"*  took  the  commission 
to  task  for  not  developing  and  issuing  safety  standards 
promptly.  During  its  first  four  years,  the  commission  issued 
stanoards  for  only  three  products — swimming  pool  slides, 
architectural  glass  and  matchbooks.  The  GAO  report  jsaid  that 
the  commission  took  an  average  of  834  days  to  develop  those 
standards,  far  more  than  the  330  days  Congress  specified  in  the 
^1972  legislation  setting  up  the  agency.  /9 

A  report  by  the  U.S.  Civil  Service  Commissibn^^  also  was 
highly  critical  of  the  consumer  commission.  The  report  found 
that  it  ^'violated  personnel  laws,  regulations  an^l  requirements" 
in  30  cases  by  giving  preferential  treatment  and  personal 
favoritism  to  hired  consultants.  The  report  blamed  Commission 
Chairman  Byington  and  his  former  top  administrative  aide,' 
Albert  Dimcoff,  fpr  the  violations. 

A  third  highly  critieel  report  was  made  public  Feb.  1,  1978,  in 
The  Washington  Post  The  newspaper  reported  that  a  17Q-page 
internal  commission  report  said  that  the  commission  had  been 
ineffective  in  perfotming  its  main  function — reducing  product- 
related  injuries  to  consumers.  **Overall,  consumer  product- 
related  injuries  requiring  emergency  medical  treatment  have  in- 
creased by  44  per  cent  in  the  CPSC's  five-year  histbry,"  the 
report  stated.  Several  factors  were  cited  for  the  commission's 
poor  performance,  including  ''political  or  leadership  dis- 
agreements among  the  commissioners. ..tensions  between  staff 
and  commissioners. ..staff  performance... [and J  the  effects  of 
havmg  no  permanent  Eicecutive  Director  for  so  long."  The 
report  did  praise  some  of  the  commission's  work,  especially  the 
development  of  toy  safety  and  crib  construction  standards. 

Consumer  Product  Safety  Com  mission  .  officials  have 
defended  the  agency.  Byington  said  recently  that  "the  critics 
overlook  the  fact  that  the  very  existence  of  the  agency  has  been 
a  positive  factor  in  terms  of  improved  safety.  There  have  been 
dramatic  improvements  in  the  whole  area  of  outdoor  power 
equipment....  The  standards  adopted  by  the  industries  have 
been  tightened  substantially.  Toys  are  another  area  where  the 
industry  itself  has  made  dramatic  improvements."^^ 

Two  rulings  by  the  commission  have  been  particularly  un- 
popular  The  first,  in  1972,  required  that  children's  sleeping  gar- 


'*  'The  Consumer  Produc  t  Satety  (  Onimission  Needs  \o  Issue  Salei\  Standards  Faster, 
Dec    12.  1977 

Merit  Svst  em  Investigation  in  t  he  (\)nftumer  Product  Safet  >  Com  mission  Head 
quarters.  VSashinKtim.  I)  C      Jan    12.  1978 

"'Interview  published  in  L' >   \euH      World  Reptfrt.  Oct   24.  1977,  p.  34 
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ments.  be  treated  with  flame-retardants.  Then,  in  1977,  the 
agency  Banned  use  of  one  of  the  chemical  retardants,  Tris,  after 
determining  that  it  could  cause  cance^.  The  two  actions  angered 
both  manirf^^rers  and  consumer^.^PltiBnts  faced  higher  prices 
for^^fhildren's  sleepwear  in  1972-  wiien  the  chemical  flame 
reti|]f"lcljants  were  added.  Manufactureraprotested  the  ruling  that 
a0v/ed  purchasers  of  Tris-treated  garments  to  have  their  money 
t^fuhded.  Sleepwear  producers  say  the  costs  of  developing  new 
fl4m&  retardants  will  mean  even  higher  prices. 

The  commission  also  has  been  criticized  for  not  moving  quick- 
ly against  asbestos,  which  some  tests  indicate  can  cause  cancer. 
The  agency  recently  issued  a  ban  on  the  asbestos  coating  on  ar- 
tificial fireplace  logs.  But  it  took  two  years  to  do  so.  Asbestos  is 
an  ingredient  in  many  other  produc^  including  children's 
modeling  clay  and  papier  mach^.  Sdme  time  this  year  the 
agencyis  scheduled  to  issue  safety  standards  for  power  lawn 
mowers,  gas  space  heaters,  Christmas  lights,  contact  adhesives, 
communications  antennae  and  baby  rattles.  The  agency  also 
plans  to  hold  regional  hearings  to  let  consumers  around  the 
country  have  some  voice  in  influencing  rulemaking.  But 
criticism  continues  and  the  Consumer  Subcommittee  of  the 
Senate  Commerce,  Science  and  Transportation  Committee  will 
be  looking  into  the  agency's  operations  in  hearings  scheduled  for 
Feb.  24  and  27. 

 i  , 

Activities  of  Nader  Groups 


CONSUMER  CONSCIOUSNESS  is  due  in  l^^fert  to 
the  activities  of  Ralph  Nader,  a  43-year-old  who 
was  virtually  unknown  to  the  public  only  12  years  agoTWl  were 
to  do  a  social  history  of  the  1960s  and  1970s,  Td  write  it  in  terms 
of  Ralph  Nader/*  Carol  Tucker  Foreman,  Assistant  Secretaiy 
for  Food  and  Consumer  Services  at  the  U.S.  Department  of 
Agriculture  and  former  head  of  the  Consumer  Federation  of 
America,  said  recently.  '*He  influenced  more  people  than 
anyone  else.**" 

David  Ignatius,  who  worked  as  a  Nader  lobbyist  in  1973,  has 
written  that  Nader's  career  can  be  divided  into  four  stages.  A 
look  at  these  stages  reveals  some  of  the  successes  and  failures  of 
the  U.S.  consumer  movement  since  the  mid-1960s.  Nader's 
career  as  the  nation^s  foremost  consumer  advocate  began  in 
November  1965  with  publication  of  his  book  Unsafe  at  Any 
Speed:  The  Designed-in  Dangers  of  the  American  Automobile. 


"Quoted  in  The  Washmgton  Star  Jan.  I.  19^7. 
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Although  he  attacked  the  whole  Detroit  automobile  industry  for 

emphasis  on  profits  and  styling  over  safety^Nader  concentrated 

his  fire  on  the  Chevrolet  Corvair,  **one  of  the  nastiest- h,andlihg  ' 

cars  ever  built."  The  book  became  a  beSt-selFer,  and  the  demise 

of  the  Cor\*air  was  attributed  to  its  influence, 

\  '  ■  -° 

Meanwhile,  congressional  support  was  growing  for  passage  of 

auto-safety  legislation,  and  Nader  testified  on  behalf  of  such  a 

bill  early  in  1966.  On  March  6,  1966,  newspapers  published 

Nader's  complaint  that  he  had  been  under  investigation  by 

private  detectives  hired  by  the  auto  industry.  Three  days  l^ter'. 

General  Motors  conceded  that  it  had  initiated  a  ''routine  in* 

vestigation'"  of  Nader'to  find  out  if  he  had  any  connection  with 

damage-suits  that  had  been  filed  against  the  company  because 

of  defects  in  the  Corvair. 

In  a  nationally  televised  hearifig  on  March  22,  GM  President 
James  M.  Iloche  told  the  Senate  Subcommittee  on  Executive 
Reorganization  that  tkere  had  been  **8ome  harassrti6nt,"  and 
publicly  apologized  to  Nader.  Final  passage  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  of  1966  caffhe  five  months 
la\er.  After  the  General  Motors  apology,  Ignatius  wrote:  **The 
N^der  legend  was  born.  An  aroused,  citizen  had  waged  a 
successful  guerrilla  campaign  against  the^orld's  most  powerful 
bwporation."*®        ,  ^ 

The  second  phase  of  Nader's  career  lasted  from  1968  to  1970. 
An  organizational  period,  it  featured  the  opening  of  the  pareirt 
Nader  organization,  the  Center  for  the  Study  of  Responsive 
Law,  in  June^  1969.  The  center  is  a  Washington-baaied  tax- 
exempt  organization.  It  operates  on  a  yearly  budget  of  some^* 
$300,000,  much  of  it  provided  by  foundations.  The  center  is 
perhaps  best  known  as  a  staging  area  for  the  activities  of 
**Nader*s  Raiders" — groups  of  young  people  who  gather  in 
Washington  during  the  summer  months  to  ferret  out  informa- 
tion from  government  and  business  groups  for  subsequent 
reports. 

The  Center  for  the  Study  of  Responsive  Law  has  produced 
reports  on  the  Federal  Trade  Commission,  the  Interstate 
Commerce  Commission,  the  Food  and  Drug  Administration  and 
on  antitrust  enforcement,  occupational  safety  and  health  laws, 
air  pollution,  airline  safety,  nursing  homes  and  the  medical 
profession — among  others.  The  exposes  of  waste  arid  inef- 
ficiency that  some  of  the  reports  documented  won  Nader  and  his 
raiders  the  title  of  modern-day  muckrakers.  The  successes  of 
Nader*8  organization  helped  the  consumer  moven^ent  in  general 
to  grow  rapidly. 


David  Ignatius.  '^Suges  of  Nader.**  The  New  York  Times  Magazine,  Jan.  18. 1976.  p.  9. 
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ader        Congress  , 

■  Raiph  Nader  has  never,  been  shy  about  criticizing  those 
who  he  believes  act  contrary  to  the  interest  of  American  xon- 
suniers.  When  the  proposed  consumer  protection  agency  bill/ 
failed  ip-Congress  last  year,  Nader  spoke  out  harshly  against/ 
5pm€  liberal  House  members  for  their  lukewarm  support.  ^ 
V  This  year  for  the  first  time  Nader's  major  lobbying 

^  orgdTiization,  Congress  Watch,  will  be  working  in  congrtssional 
districts  throughout  the  country  during  the  1978  House  cam- 
paigns. Congress  WatKh  Director  Mark  Green  said  recently  that 
the  local  groups  *'will  be  «  way  to  get  information  on  to 
people. ..about  what  their  representatives  aW  really  domg,  as  op- 
posed to  what  they  may  say  they're  doing  and  to  mobilize  public 
support  for  our  issues....  We're  still  thinking  about  whethei^to 
make  formal  endorsements;  we  might."  ^ 

Nader  summed  up  his  ^position  on  politics  in  this  way: 
"Liberal  versus  conservative  is  no  longer  the  real  dividing  line  in 
politics;  the  actual  distinction  is  between  the  *corporatists,'  those 
who  support  and  expand  the  power  of  corporations,  and  'cqn- 

'^umerists/  thosip  who  are  working  to  exp^and  the  power  of  the 
people.  The  abuse  of  power  by  large  corporations  is  the  number- 

/  one  issue  in  our  society  and  we  intend  to  make  it  the  major 
political  issue  ir(  1978." 


.  ;  During  the  third  phase  of  his  career  (1970  1072)  NadW  beg^n 
the  push  for  federal  legislation  setting  up  a  consumer  protection 
agency.  Congress's  unwillingness  to  do  so,  aft^r  montha  of  in- 
; tense  tabbying  by  the  Nader  organize t-i on,  led  to  a  second pajor 
l^i&der  ojideftaking:  the  formation  in  November  1971  of  a  1,000- 
memberVeam^o  con.duct  a  yearlong  study  of  Congress.  The 
Jfiuthors  dl'  tjie  Congress  Project  set  out  to  rate  each  member  of 
•Congressf  winning  for  re-election  in  1972.  Nadfer  characterized 
'  the  effort  as  "the  largest  study  of  (CongrfessJ  ever  con-  ^ 
ductedr— an  effort  to  share  with  ciuzens  a'Betrerunderstanding 
of  how  the  members  and  committees  of  our  national  legislature 
operate  both  among  themselves  and  in  relation  to  outside  forces 
working  on  the  ^Congress. - 

"Everyone  who  had  anything  to  do  with,  it— R^lph  Nk^er'in- 
eluded — now  admits  the  Congress  Project  was  something  of  a 
boondoggle,"  Ignatius,  who  himself  helped  with  some  of  the 
profiles,  wrote.  The  main  problems  were  the  large  volume  of 
work  and  the  short  time  to  complete  it.  All  the  work  was 
scheduled  to  be  released  before  the  November  1972  elections 
and  the  massive  effort  to  complete  the  project  was  further 
hampered  by  administrative  and  organizational  problems. 


"  Ralph  Nader  and  Robert  Fellmeth,  writing  in  the  introduction  that  accompanied  the 
profiles.  "Ralph  Nader  Congress  Project.  Citizens  Look  at  Congreaa/'  August  1972. 
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Little  new  information  was  contained  in  the  profiles.  There  were 
no  sensational  rey^ations  or  charges.  The  New  York  Times 
commented^"fhat  the. profiles  were  "unlikely  to  fufcriish  any 
damaging-  information  that  could  not  have  been  obtained 


of  Nader's  career  was  the  establishment  of  the  Public  Interest 
Research  Group  (PIRG)  in  1970.  The  PIRG,  which  has  been 
described  as  Nader's  .pubHc-interest  law  firm,  has  sateUite 
organizations  on  145  college  and  university  campuses  with  some 
500,000  student  members.  Aside  from  student  fees  at  the 
various  colleges,  the  organization's  budget  is  met  by  Nader's 
lecture  fees  and  book  royalties.  Nader  also  donated  the  proceeds 
from  an  out-of-court  settlement  on  an  invasion-of-privacy  suit 
against  General  Motors— estimated  at  some  $270,000  after  taxes 
and  attorney  fees. 

Litigation,  Lobbying  and  Organizing 

The  fourth  phase  of  Nader's  career  began  in  1972  and  lasted 
into  1976.  Ignatius  described  the  period  as  one  in  which  Nader 
embraced  **the  traditional  tools  of  interest-group  represen-^ 
tation:  litigation,  lobbying  and  grass-roots  organizing."  Nader 
succeeded  in  setting  up  a  relatively ,  smooth  bm-eaucracy, 
Ignatius  wrote,  ''with  a  sensible  delegation  of  authotity,  leaving 
Jiim  freevto  ruminate  on  the^  future."  fi 

In  1972,  Nader  established  the  tax-exempt  Public  CiCizen,  an 
umbrella-group,  which  direqtly  supports  foi^r  other  Nader 
organizations:  (1)  the  Citizen  ^Action  Group,  which  includes 
the  Public  Interest  Resea/ch  Group;  (2)  Congress  Watch,  K  full- 
time  lobbying  tjffice  with  a  yearly  operating  budget  of  $145,000 
and  seven  full-time  lobbyists,  which  succeeded,  the  Congress 
Project;  (3)  the  Public^itizen  Litigation  Group,  set  up  with  a 
staff  of  eight  attorneys  to  iact  in  Te^al  suits  for  consumers,  es- 
pecially in  Freedom  of  Information  suits;  and  (4)  the  Health 
Research)  Group,  which  studies  and  researches/KeaUh  issues. 


iHeaded  by  Dr.  Sidney  Wolfe,  tlie  Health  Research  Group  has 
petitioned  the  Food  and  Drug  Administration  to  act  against  cer- 
tain-^drug  manufacturers  and  it  was  successful  in  helping  ban 
the  artificial  food  coloring,  red  dye  No.  2.  The  Health  Research 
Group  conducts  poli2:y-oriented  research  on  such  issues  as  un- 
necessary surgery,  comprehensive. health  planning,  hospital 
construction  and  operation,  ment|il  illness,  nutrition,  drugs, 
pesticides  and  carcinogens,  dental  liealth  and  the  education  and 
training  of  health  professionals. 

Since  1976,  articles  in  national  news  magazines  and  major 

»  Oct.  22.  1972. 
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newspapers  have  examined  Nader's  career  and  questioned  his 
effectiveness  and  power  and  that  of  the  entire  consumer, 
movement.  The  'debate  oveT  Nader's  effectiveness  was  sparked 
by  the  1976  pubHcation  of  the  book  Me  &  Ralph:  U  Nader  Un- 
.safe  for  America^  by  David  Sanford,  then  managing  editor  of 
The  \eu  Republic,  In  his  seirdescribed  **rare  and  controversial 
view"  of  Nader.^^  Sanford  conceded  that  Nader  had  done  an  ad- 
mirable job  working  for  American  consumers,  especially  in  ih^ 
flueiicing  Congress  to  pass  important  consumer  legislation.  But 
thMjook  concentrated  on  Nader's  Rsxsonal  life—hi^  personality, 
'iving   habits  a«nd  financial   affairs.   Sanford '  presented  ^ 


ove 
ac 


e^vhelmingly  negative  picture  of  Nader,  accusing  him  of 
tfng  in  his  oyvn  self-interest  rather  than  for  consumers. 


Some  Nader  supporters  said  the  book  was  part  of  a  personal 
vendetta  against  Nader.  Theodore  Jacobs,  a  Nader  aide,  wrote 
that  Sanford's  ''allegations  about.. .Nader  are  based  on  double 
and  triple  hearsay  and  consequently  suffer  from  inaccuracies 
and  misrepresentations/'22  Ms^rk  Green,  the  director  of  the 
Congress  Watch  project  and  a  long-time  Nader  associate,  called/. 
It  a  -'pastiche  of  gossip,  inniiendo  and  error^  about  Ralph/!) 
Nader,"  Nader  himself  termed  the  book  "a  dirty  tri^k."  "One  qM 
the  things  that  was  so  irritating/'  Nader  said^  ''was  his  (S^^^ 
ford's!  faking  a  close  association  with  us.  I've  talked  tohf^lM^H^ 
than  three  hours  in  the  last  nine. years. "^3       '  /•'^rX^P/ 

Debate  Over  Nader's  Influence  and  Power  \  ^^^^ 

Questions  about  Nader's  effectiveness  and  kpeculatife 
he  had  lost  influence  and  power  continued  through  1977.v^^b 
incidents  fueled  the  controversy.  The  first  was  the  largely 
^  negative  reaction  by  political  commentators  and  sports  colum- 
nists to  tKe  formation  of  FANS— the  Nader-sponsored  FigEt  to 
♦Advance  the  Nation's  Sports.  The  purpose  of  the  group-.Nader 
\Vrote,2''  ^^.gg  gii^^.  sports  ^^^^  "exercise  some  ffirtdamental 
consumer  rights  to  know  and  to  shape  the  product  or  service 
they  are  buyihg,"  Among  the  issues' to  be  confronted  were  the 
high  artd  growing  cost  of  tickets,  the  high-priced,  low-nutrition 
junk  ioQ^  sold  at  sports  arenas  and  television  blackouts.  Nadfer 
saijl  FANS,:.eventualily  would  focus  on  bigger  issues,  such  as  ex- 
cesses b>i6pO|'ts  corporations  and  the  over-extension  and  overlap 
of  schedules  bf  different  sports. 

"The  owners  and  the  players  each  have  their  own  protectimi 
organizations.  It's  time  the  fans  have  one  of  their  own,"  Nader 



SklpiTi^^^Z^^        *  '^"'"'^  P         ^'^"^"^^  ^"^^"^'y  -  eduor  of 

"  Uriimfz  in  the  letters  column  of        Wfiihingion  Post.  Aug  11.  1976,  in  r€8P0n«e  to  a 
letter  J>anlord  wrote  about  the  book.  *  « 

"  Quoted  in  The  Washtnfiton  Star,  Jan.  1.  1977. 

"  In  h»s  nationally  syndicated  column,  published  June  1 1.  1977.  in  The  Washington  Star 
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.  said  as  he  arid  lawyer  Peter  Gnienfelgm  announced  the  forma- 
tion of  the  organization  I  Sept^7|p577.  in  Washington.  An 
editorial  in  the  Washingtdri  Post^V^,  29  criticized  FANS'  for-'- 
mation,  saying  thai  Nadrer,.Wfi^^overextending  himself:  'The 
» idea  \hat  organizations  can^Speaijc  for  groups  of  people  is  getting 
^out  of  hand....  (BJeing  a  spprts-fan.  after  all.  is  aT^ttledifferent 
from,  being  a  food  buyer^or  a  taxpayer^  Yoq  dbnThave  to  be 
one  if  you  don't  want  to." 

Nej^S^per  columnist  George  F.  Will  .also  attacked  the 
organization.  *TANS  is  like  many  organizations  that  afe  con- 
cocted by  'consumerisis'  skillful  at  making  work  for 
themselves/'  \Viir  wrote.  *it  is  the  assertion,  by  a  few  persons 
who  have  appointed^ themselves  to  speak  for  many  strangers,  of 
concerns  that  few  consumers  share. ..."^  Televisron  commen- 
lalor  Eric  Sevareid  chided  Nader  for  concerning  himself  with 
rt)od  at  ballparks.  Sevareid  said  Nader  "would  drive  out  the 
odor  of  peanuts  and  popcorn  from  ballpark  and  football  stadium 
and  spray  the  joints  with  astringent  fumes  of^the  germicide 
called  Social  Responsibility.'*^^ 

The  controversy  over  FANS  is  not  crucial  in  terms  of  assess- 
ing th^  strength  of  the  entire  American  consumer  movement. 
But  the  reaction  to  its  founding  illustrates  that  Ralph 
'  Nader— who  for  much  of  his  career  had  be&n  extremely  popular 
and  rarely  -criticized  except  by  conservative  supporters  of  big 
business — can  no  longer  count  on  general  pub^c  acceptance  of 
his  every  mc>^*e. 

Another  round  of  anti-Nader  criticism  followed  softn 
afterward,  The^  uproar  ^ame  after  Nader  publicly  upbraided 
Joan  Clay  brook,  head  of  the  National  Highway  Traffic  Safety 
Administration,  who  had  l^en  one  of  Nader's  closest  associates 
when  she  served  as  his  chief  congressional  lobbyist.^'  Nader 
charged  that  Claybrook  had  "etchecf  a  trail  of  averted.or  broken 
promises"  and  demanded  her  resignation  in  a  long  letter  made 
public  early  in  December  1977.  He  accused  her  of  betraying  con- 
^mers  by  supporting  a  Carter  administration  decision  to  give 
auto  manufacturers  six  more  years  to  install  air  bags  in  cars. 

Nader's  outburst  drew  wide  attention.  Ross  K.  Baker,  a 
professor  of  political  science  eft  Rutgers  University,  wrote  that 
Nader's  attack  on  Claybrook  and  other  outbursts  at  government 
officials  was  symptomatic  of  Nader's  unwillingness  to  realize 
that  the  federal  government  must  be  responsive  to  all  in- 

^Ururng  in  The  Washington  Post.  Oct  2.  1977 
Quotfd  in  The  Wall  Street  Journal.  Dec.  13.  1977 

^  Former  Congress  U  aich  lobbyist  Nancy  Cha&en  described  Claybrook  in  1976  as  "un- 
doubtedK  [Nader  s|  most  trusted  employee— more  so  than  anybody  She  has  extremely 
direct  access  to  him  Ther^  is  no  issue  that  she  is  left  out  of."  Quoted  in  Sanford.  op  cif  .  p. 
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^  terests — not  just  to  consumers,  "Having  succeeded  to  a 
remarkable  degree  in  placing  people  identified  with  con- 
sumerism and  public-interest  activity  in  the  Carter  Ad- 
ministration/* Baker  wrote,  ''the  zealots  on  the  outside  are  at- 
tacking and  repudiating  their*  erstwhile  colleagues  for  their 
moderatio^n  in  the  pursuit  of  reformist  objectives."^ 

Has  Nader's  overall  impact  been  significantly  reduced  by  the 
Sanford  incident,  the  creation  of  FANS  and  the  Claybrook  at- 
tack? Nader  denies  that  he  has  lost  any  power.  'There  are  two 
ways  you  can  judge  it,"  Nader  said  recently.  "First,  consider 
who  we  are  up  against.  If  we  can  come  up  neck  and  neck  against 
the  biggest  coordinated  lobby  of  trade  groups  ever,  as  we  did  on 
the  consumer  protection  agency  bill  last  fall,  that's  real 
power....  Second,  you  judge  by  whether  a  group  wins  its  battles, 
and  achieves  what  it  's  aiming  at;  or  if  you  lose,  by  how  close  you 
come.  And  in  those  terms  weVe  also  been  doing  well."^ 

Rep^Toby  Moffett  {D  Conn.),  one  of  the  leading  voices  for 
consumers  in  Congress,  said  recently  that  although  Nader 
himself  may  be  losing  some  influence,  his  lobbyists  are  becom- 
ing more  effective.  What  Nader  is  doing,  Moffett  said, Re- 
creating what  I  call  an  information  stalem&te.  Ten  years  /go, 
you  had  information  pouring  in  from  the  special  inter^^rabut 
nothing  to  counter  it.  What  Nader  has  done  is  even  up  the  odds 
on  information. ...**3o  whUg  there  may  be  disagreement  on 
whether  Nader  himself  has  lost  power  and  influence,  there  can 
be  no  doubt— as  Moffett  indicated— that  the  Nader  organiza- 
tion is  an  established,  effective  voice  for  consumer  causes. 


Future  of  American  Consumerism 


PRESIDENT  CARTER  came  to  office  last  year  with  wide 
support  froni  the  nation*s  consumer  leaders.  Ralph  Nader 
described  Carter's  views  on  consumer  issues  as  ''a  breath  of  fresh 
air"  compared  to  those  of  Presidents  Nixon  and  Ford.  Nader 
met  with  Carter  Aug.  7,  1976,  and  pronounced  Carter's  positions 
on  consumer  issues  '^better  than  [those  of]  any  candidate  that 
has  achieved  the  nomination  of  any  major  party  in  recent 
decades. Speaking  at  a  Nader-sponsored  Public  Citizen 
Forum  in  ^Washington,  D.C.,  two  days  later.  Carter  said  he 
wanted  to  challenge  Nader  *Tor  the  title  of  top  consumer  ad- 

"  Writing  in  The  .\>«  York  Times,  Dec  8.  1977. 
"Quoted  in  The  bOston  Phoentx.  Jan,  10.  1978,  p.  7. 

Quoted  in  \attonal  Journal.  Dec.  31.  1977,  p.  1995. 

Quoted  m  The- Washing tor\  Post,  Aug.  8.  1976. 
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vocate  in  the  country."  Other  national  consuijier  leaders,  in- 
cluding Kathleen  O'Reilly,  executive  director  of  the  Consumer 
Federation  of  America,  also  praised  Carter's  positions  on  con- 
sumer issues,  especially  his  support  for  the  proposed  consumer 
protection  agency  and  class  action  lawsuits  by  citizens.  A  group 
called  Consumers  for  Carter,  which  included  Bess  Myerson, 
former  New  York  City  consumer  affairs  commissioner,  formed 
to  help  the  Carter  presidential  effort. 

After  the  election,  Nader's  support  for  Carter  faded 
somewhat.  Nader  found  fault  with  Carter's  initial  Cabinet  ap- 
pointments, especially  Energy  Secretary  James  Schlesinger, 
and  Treasury  Secretary  W.  Michael  Blumenthal.  Nader  ac- 
cused Schlesinger  of  favoring  nuclear  energy  at  the  expense  of 
solar  energy  and  conservation.  Blumenthal,  Nader  told 
reporters,  is  not  "someone  who  has  had  a  record  of  strong  com- 
mitment...to  using  the  Treasury  Department  as  something 
other  than  a  plantation  for  bankers,  trying  to  get  genuine  tax 
reform  and  trying  to  use  the  leverage  of  monetary  policy  and  the 
Treasury's  resources  for  housing  and  other  purposes.'*^^  Nader 
did  praise  some  of  Carter's  appointments,  including  Secretary  of 
Labor  F.  Ray  Marshall.  Secretary  of  Health,  Education  and 
Welfare  Joseph  A.  Califano  Jr.  and  Secretary  of  Agriculture  Bob 
Bergland.  ^  ^  . 

Public  Interest  Activists  in  Governr^ent  ^ 

Generally,  there  has  been  high  praise  from  other  consumer 
leaders  for  the  large  number  of  appointees  with  consumer 
backgrounds  in  the  Carter  administratifen.  Important  positions 
have  gone  to  former  public-interest  lawyers,  consumer  ad- 
vocates, civil-rights  workers  and  environmental  activists.  Juan 
Cameron  reported  that  some  60  former  public  interest  advocates 
hold  important  positions  in  the  federal  government.^ 

One  of  the  former  consumer  advocates  in  the  Carter  ad- 
ministration IS  Peter  Schuck,  HEW's  Deputy  Assistant 
Secretary  for  Planning  and  Evaluation,  who  previously 
served  as  Washington  director  of  Consumers  Union  (see 
p.  139).  Schuck  said  recently  that  he,  like  many  others  new- 
ly appointed  to  government  positions,  faced  problems  with  the 
vast  size  and  procedural  difficulties  within  the  government 
bureaucracy.  *'It's  a  very  stimulating  experience,  but  it  has  also 
confirmed  my  worst  suspicions  about  how  difficult  it  is  to  get 
things  done  in  a  bureaucracy,"  Schuck  said  recently.  "There  are 
just  so  many  bases  to  touch,  so  many  groups  to  be  con- 
ciliated."^ 


^Interviewed  on  "Face  the  Ration."  (CBS-TVj.  Dec.  26.  1976. 

"  Juan  Camenm.  "Nader's  Invader*  are  Inaide  the  Gate/'  Fortune,  October  1977,  p.  262. 
'*t^uuied  in  Newsweek,  Jan.  12,  1978.  p.  22. 
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^  Robert  Greenstein,  a  former  lobbyist  for  the  Community 
ISutrition  .Institute,  now  is  a  special  assistant  to  Agriculture 
becretary  Bergland.  As  a  public-interest  advocate,  Greenstein 
worked  to  liberalize  food  staaip  laws.  He  was  assigned  the  same' 
task  when  he  entered  government.  "I  never  dreamed  I  would  get 
involved  in  this,  much  less  be  one  of  the  principal  advisers  on 
the  new  (food  stamp]  legislation, "  Greenstein  said  last  fall  ^  He 
IS  credited  with  writing  an  important  change  in  the  new  food-^ 
stamp  law  that  allows  qualified  recipients  to  receive  stamps 
.  without  paySig  for  them. 

Changes  at  the  Federal  Trade  Commission 

The  former  consymer  advocate  with  perhaps  the  most  poten- 
tial to  influence  the  marketplace  is  Michael  Pertschuk 
chairman  ot  the  Federal  Trade  Commission.  As  chief  of  staff  of 
the  Senate  Commerce  Committee,  Pertschuk  earned  a  reputa- 
tion as  a  campaigner  against  unfair  Business  practices  and  for 
consumer  rights.  Pertschuk  has  promisedSs*  make  the  FTC 
which  enforces  the  antitrust  laws  either  through  voluntary  com- 
pliance or  court  action,  a  voice  for  consumers.  "We  want  to 
make  sure  consumers  are  better  off  than  they  were  before  as  a 
result  of  our  actions,"  Pertschuk  said  recently .3* 

Pertschuk  to^ok  over  as  FTC  chairman  in  May  1977.  He  has  in- 
stituted several  changes  since  then.  The  commission  now 
allocates  funds  to  consumer  group  representatives  to  attend 
ui  hearings,  something  the  groups  had  not  been 

able  to  afford  to  do  in  the  past.  Pertschuk  has  overseen  a  general 
reorganization  of  FTC  procedures  aimed  at  enabling  the. com- 
mission to  move  quickly  to  obtain  injunctions  and  get  penalties 
by  direct  court  action. 

Pertschuk  has  been  criticized  by  both  business  and  consumer 
representatives.  Consumer  groups  say  the  commission  has  not 
moved^quickly  enough  Under  Pertschuk  and  that  the  commis- 
sion has  not  significantly  aided  the  consumer  cause  since  he 
took  over  in  May  1977.  On  the  other  hand,  businesses  generally 
do  not  like  his  pro-consumer  outlook.  "We  are  not  happy  with 
him,"  Barry  A.  Friedman  of  the  U.S.  Chamber  of  Commerce 
said  recently.  "He's  taken  a  strong  pro-consumer  position 
that  potentially  could  harm  business." 

The  future  of  the  American  consumer  movement  hinges  on 
many  factors.  The  pivotal  question,  Arthur  E.  Rowse  of  Con- 
sumer Newsweekly  wrote  recently,  is  whether  organized  con- 
sumers can  "ever  build  up  enough  power  to  forge  significant  im- 

"  Quoted  by  Juan  Cameron.  <^p.  cit.,  p.  253. 
*  Quoted  in  The  Sew  York  Timet.  Jan.  19.  1978. 
"  Quoted  in  The  Sew  York  Times.  Jan.  19.  1978. 

^'24 


18 


Consumer 


Protection 


provcnients  in  the  marketpiac^e  and  society."  One  measure  of 
the  cohsunier  niovement's  strength  is  the  fate  of  the  Consumer 
Pr(»lecti()n  Agencv  Bill.  Many  agree  with  the  assessment  of  Rep. 
Benjamin  S.  Rosenthal's  (D\VY.),  "I  think  we  have  heard  the 
last  ol  it,  at  least  for  a  time/';Rosenthal,  a  sponsor  of  the  bill, 
said  Feb.  9.  'The  margin  of  defeat  was  significant,  and  I  don't 
see  any  basis  lor  us  to  recover../."  ^ 

Size  and  Shapelessness  of  the  Movement 

One  thing  that  contributed  to  the  bill's  failure  is  a  prob- 
problem  that  has  plagued  th^  American  consumer  movement 
Irom  its  beginnings  15  years  ^go— the  movement's  inability  to 
present  a  totally  united  front  on  most  issues.  The  consumer 
movement,  almost  by  its  definition,  is  as  fragmented  as  the 
myriad  needs  the  consuming  American  public  has.  The  Nader 
organization,  with  100  people  working  full-time'in  Washington 
on  a  yearly  budget  of  some  $1.1  million,  is  the  closest  thing  to  a 
national,  consumer  organization.  But  the  principal  Nader 
organization.  Public  Citizen,  is  involved  with  many  different 
issues  and  does  not  directly  involve  the  public. 

Lee  Richardson,  former  president  of  the  Consumer  Federation 
of  America  and  now  head  of  HEW's  Office  of  Consumer  Affairs, 
said  recently  that  ultimately  **we  may  need  a  national 
membership  organization.  Without  one,  it  is  a  little  bit  scary. 
Other  interests  such  as  labor  and  women  have  built  up  solid 
constituencies  with  chapters  and  affiliates  across  the  country.  - 
We  are  a  long  way  frOm  the  kind  of  organization  consumers 
.  need."^ 

There  are  several  national  consumer  groups,  but  none  repre- 
sent the  constituency  of  which  Richardson  speaks.  The  National 
Consumers  Leagtie,  Common  Cause,  Consumers  Union  of  the 
United  States  and  the  Consumer  Federation  of  America  are  the 
principal  national  consumer  groups.  The  largest  one,  the  Con- 
sumers Union,  has  been  active  since  1936,  publishes  the 
magazine  Consumer  Reports  and  has  some  two  million 
members. 

There  is  no  question  that  the  consumer  movement  has  had  an 
important. impact  on  the  American  marketplace  in  the  last  15 
years.  While  there  is  no  unified  national  consumer  organization, 
there  is  a  large  and  growing  number  of  federal,  state  and  local 
consumer-oriented  government  offices.  And  the  Carter  ad- 
ministration has  proven  to  be  very  responsive  to  consumer 
demands.  These  signs  strongly  indicate  that  today's  consumer 
movement  will  remain  an  important  voice  for  change  for  years, 
if  ^ot  decades. 

"Quoted  in  The  Washington  Post.  Dec.  26,  1977. 
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Oppontnft  of  th«  coniumar  reform  movemeot  and 
even  some  friendjy  observers  have  seized  on  a  recent 
slowdown  in  gains.  Including  defeat  of  the  consumer 
agency  h'lW  and  diminished  media  Interest,  to  proclaim 
that  consumerism  is  dying  out. 

But  thoie  who  think  or  hope  so  are  wrong— 
because  the  nation  has  an  underlying  public  demand 
for  such  reforms.  They're  needed  to  redress  the  perJ 
sonally  and  socially  harmful  injustices  of  the  market, 
place  and  stem  the  great  waste  of  personal  and 
national  resources  needed  for  other  purposes. 

In  fact,  all  opinion  surveys  and  other  signs  indicate 
that  the  public  is  far  ahead  of  many  govemmem  and 
business  leaders  in  understanding  the  need  for  con- 
sumer protection. 

Gallup  polls  the  past  two  years  found  that  most 
people  considered  the  cost  of  living  to  be  the  nation's 
biggest  problem.  Several  Harris  polls  found  a  majority 

VDNEY  MARCOUVi  i,  om,  of  /A*  j^^ 
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of  Americans  favored  the  consumer  agency  Congress 
killed.  Among  other  surveys,  one  by  the  Sentry  Insur- 
ance Co,  also  found  strong  public  feeling  that  con- 
sumer reforms  are  needed. 

Further  indicators  of  the  public's  consumer  aware, 
ncss  are  the  many  local  groups  that  have  sprung  up 
around  such  speci/ic  issues  as  utility  rales.  And  whUe 
Congress  has  seemed  more  resistant,  slate  and  local 
authorities\have  become  increasingly  active  on  behalf 
of  consumers. 

The  publjc'sxonsumer  concerns  are  noticeably  high 
in  this  yejj  orr&ord-high  food  prices  and  overall 
living  co^.  Moderate-income  famflies  are  especially 
frightened  by  sudden  sharp  increases  in  food  prices. 
They  worry  that  a  time  may  come  when  they  may  not 
be  able  to  feed  their  families  adequately  on  the  money 
they  have  to  spend. 

So  rather  than  consumerism  dying  out,  as  some 
would  believe,  we'fcay  need  to  be  prepared  for  new 
interest  at  the  .local  levels.  This  is  where  the  real  con- 
sumer movement  is.  and  while  it  often,  seems  leader- 
less  and  merely  grumbling  rather  than  articulate,  it 
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ofien- responds  lo  urious  inflationary  preuures  with 
serioui  ictivity  such  u  picket  lines  and  preuures  on 
Congress, 

Trade  union  leaden  have  a  special  suke  in  cflec- 
live  consumer  reforms  because  eiplosive  price  runups 
'h^  wage  earners  panicularly  hard  and  can  quiclUy 
erase  hard-won  wage  gains  and  abruptly  erode  already 
kUidpy  living  standards. 

Prom  197a  to  Jun*  197B,  non-agricultural  workers 
had  what  leexns  like  a  handsome  rise  in  ihclr  gross 
average  weekly  earnings,  from  $136.16  to  S205.46. 
But  real  buying  power  in  terms  of  spendable,  constant 
1967  dollars  actually  fcU  over  S3  in  that  time — ftbm 
S96.64tpS93^1. 

Financially-ineiperienced  workers  have  been  roa> 
nipulaied  and  coerced  into  sepous  financial  ioises  by 
rigged  credit  laws  and  powerful  modem  selling  pres^ 
sures  and  often  into  garnishment  and  sometimes  even 
tou  of  jobs  and  homes. 

But  if  consumerism  is  far  from  dead,  it  is  true  that 
the  represeoiatioo  of  consumers  has  narrowed  some- 
what and  the  choice  of  barricades  has  oot  always  been 
the  most  central 

So  many  issues  recently  have  been  raised  in  the 
jiame  of  consumerism  that  the  limited  resources  of  the 
consumer  movement  are  noticeably  strained,  and  the 
atieotion  of  the  public  and  public  officials  has  become 
diffused.  New  professional  consumer  advocates  and 
^>ecialized  consumer  organizations  have  sprung  up 
and  gone  oil  in  many  directions — sometimes  with  little 
or  no  first-hand  background  on  panicular  issues. 
Young  lawyers  and  others  with  little  economic  back- 
ground have  acted  as  consumer  spokesmeo  on  com- 
plex matters  of  meat  grading,  nutrition,  vitAmins, 
health  foods,  food  costs,  agricultural  policy  or  life  and 
auto  irmvance. 

SomatiniM  bacous*  of  tho  lack  of  experience"^ of  the 
new  spokesmen  or  the  time  to  sift  through  conflicting 
arguments,  a  few  activists  have  been  able  to  represent 
their  personal  views  as  those  of  many  organizations. 

A  few  of  The  hundreds  of  issues  raised  as  consumer 
needs  really  are  fostered  by  insurance,  vitamin,  health 
food  or  other  commercial  interests.  They  can  some- 
times mislead  the  inexperienced  consumer  activists 
who  are  themselves  burdened  with  too  many^lssues. 
Some  other  issues  may  be  only  dimly  related  to  pri- 
mary consumer  problems  or  may  be  largely  political. 
While  most  of  the  issues  raised  do  have  importance 
to  consumers,  there  is  a  noticeable  lack  of  priorities 
and  a  diversion  from  what  may  be  the  most  urgent 
needs. 

Earlier,  and  during  the  period  of  greatest  gains,  the 
main  representation  of  the  consumer  had  been  by 
community  organizations  like  unions,  co-ops,  women's 
organizations,  settlement  houses,  credit  unions,  educa- 
tors, housing  co-ops,  anti-poverty  councils,  church  and 
senior  groups,  etc.,  and  by  spontaneous  local  groups 
that  sprang  up  lo  meet  specific  crises  like  jumping 
utility  or  food  prices. 


These  organizations  have  deep  grassroots  and  ordi-  . 
nary  people  who  had  been  victimized  were  brought 
forth  in  an  effective  drive  to  secure  truth  in  lending, 
famishment  control,  better  drug  regtilation  and  other 
needed  protection.  Unions  and  some  of  the  other 
conunuiiity  groups  also  were  establishing  group  drug 
buying  and  optical  services  even  before  the  1959 
bearings  by  Sen.  Estea  Kefauver  focused  attention  on 
high  drug  prices. 

The  community  organizations  were  also  more  effec- 
tive because  they  have  their  own  financial  basea  and 
were  less  hampered  by  the  need  to  raise  funds.  In  con- 
trast, the  new  professional  consumerisu  increasingly 
have  sought  grants  from  various  government  agencies. 
And  some  of  the  newer  groups  have  expired^r  espe- 
cially since  Consumers  Union  hu  had  lo  curtail  its 
grants  to  such  organization  because  of  its  own  finan- 
cial problems. 

Jhm  quoatlon  of  tho  poulblo  effect  on  government 
granu  on  the  independence  of  the  consumer  organiza- 
tions has  been  raised.  Perhaps  of  more  concern  is  that 
some  of  the  voluntary  consumer  organizations  have 
turned  to  business  organizations  for  funds  to  atteod 
the  many  confeiences  that  oow  lake  place  and  for 
other  organization  purposes.  For  example,  phone  com- 
panies, utilities  and  house-to-house  sales  associations 
have  provided  funds  for  such^ purposes  for  consumer 
groups  or  their  representatives  in  recent  years. 

Officials  of  several  Washington-based  consumer  or- 
ganizations also  have  accepted  fees  for  consulting  with 
the  American  Council  of  Life  Insurance,  the  largest 
insurance  trade  association.  Such  support  has  not  been 
concealed,  though  it  is  not  always  widely  publicized, 
and  this  writer  has  no  evidence  that  it  has  influenced 
any  of  the  organizations  or  individuals  involved. 

Competing  interests  and  conflicts  among  some  of 
the  new  professional  consumerists  also  have  attracted 
attention.  Unions  have  no  interest  in  the  politics  of  the 
consumer  movement.  Their  interest  is  simply  to  help 
workers  gel  fair  value  for  their  dollars,  and  have 
reasonable  protection  in  the  marketplace  from  manip- 
ulation, deception,  and  product  hazard. 

But  to  approach  that  goal  there  is  a  need  to  main- 
uin  and  even  expand  their  interest  and  representation 
of  consumers  and  not  leave  this  area  primarily  to  the 
new  professional  consumerists. 

Til*  dofaot  of  thi  consumor  agency  bill  affirms  the 
need  for  a  mass  base  and  people-organizing  and  com- 
munication skills.  Some  of  the  activists  assumed  a 
threatening  posture  against  reluctant  Representatives, 
which  only  made  the  latter  dig  In  even  harder.  Mean- 
while the  generaV  public  never  did  get  a  real  under- 
sv^nding  of  the  real  purpose  and  need  for  the  bill,  and 
small  businessmen  were  unnecessarily  frightened. 

It  should  be  realized  that  the  business  of  influencing 
the  government  has  become  Washington's  second- 
largest  industry,  as  Lee  Richardson,  acting  director  of 
the  U.S.  Office  of  Consumer  Affairs,  has  pointed  out. 
Today,  some  3.000  corporations  have  offices  in  Wash- 
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ington  compared  wUh  sboul  50  only  15  yeari  aga 
The  vea  alio  now  ii  beadquarten  for  about  1,600 
trade  luociation,  13,000  lawyeri  and  numcroui  coo- 
lulting  flnn^  all  involved  to  tome  extent  in  the  work 
ol  inQuencing  the  government,  Richardson  obicrvci. 

What  arc  I  he  consuoier'i  main  needi?  The  probtcnu 
are  many,  eipecially  in  a  deceptively  affluent  society 
marked  by  mau  prcxluction  methods  but  a  wuteful, 
complicated  marketing  system.  But  there  bavs  been 
useful  gains  as  well  as  setbacks. 

McxJern  consumer  problems  began  to  proliferate 
right  ofier  World  War  II.  Congreu  removed  wartime 
price  controls  prematurely  and  set  in  motion  a  lobg 
inflation  that  fast-idled  from  time  to  lime  but  never 
really  sloppc^.  Consumers  also  suffered  quick  defeats 
— such  as  the  removal  by  Congreu  of  the  wartime 
requirements  for  labels  on  canned  foods. 

The  proliferation  of  merchandise  itself-  during  the 
1950s  brought  such  problems  as  undependablc,  qual- 
ity, excessive  prices,  undependable  guarantees,  prod- 
uct solely  hazards,  duplication,  the  bard  sell  of  TV, 
(he  use  of  easy  credit  and  obsolete  credit  laws  at 
levers  of  coercion,  home  improvement  deceptions, 
referrals  plans,  domimtiion  of  government  agencies 
by  their  client  industries,  and  the  like. 

Thm  na\  period  of  consumer  redress  began  about 
1962  when  the  Kefauver  drug  amendments  were 
passed  and  President  John  F.  Kennedy  appointed  the 
first  consumer  council.  The  major  gains  were  achieved 
during  the  1960s  and  early  1970s  when  truth  in  lend- 
ing, truth  in  packaging,  auto  and  product  safety  and 
other  landmark  legislation  was  enacted,  and  govern- 
ment agencies  such  as  the  Federal  Trade  Commission 
(FTC)  and  the  Food  and  Drug  Administration  (FDA) 
also  moved  to  provide  more  consumer  protection. 

During  this  period  other  consumer  legislation  in- 
cluded cigarette  labeling,  controls  on  interstate  land 
sales  as  well  as  closer  regulation  by  the  states,  and 
expansion  of  meat  and  poultry  inspection. 

Perhaps  the  greatest  gains  were  made  in  the  area 
of  greatest  previous  exploitation— consumer  credit. 
Progress  also  has  been  made  on  the  state  level,  both 
in  supplementing  and  sometimes  pioneering  in  various 
reforms.  Some  40  states  and  many  cities  and  counties 
now  have  consumer  protection  agencies  or  consumer 
divisions  in  their  attorney  general's  oflice. 

Despite  the  growing  difTuseness  of  consumer  rep- 
rescntation.  further  gains  have  been  made  even  in  t^c 
most  recent  years — though  a  number  look  more  like 
fringe  benefits  than  some  of  the  major  advances  of 
the  1960s  and  early  1970s.  The  recent  gains  include 
new  regulations  at  federal  and  state  levels  to  further 
strengthen  the  defenses  of  credit  buyers;  a  reinforcing 
of  the  right, of  consumers  to  know  beforehand  the 
prices  of  some  of  the  services  they  must  buy.  such  as 
prescription  medicines,  eyeglasses  and  funerals;  the 
providing  of  more  information  for  buyers  on  energy 
consumption  of  cars  and  appliances;  and  the  quest, 
still  not  wholly  successfully,  to  relieve  some  of  the 
disputes  over  warranty  service  by  requiring  more 
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clarity  and  an  opportunity  to  read  the  warranty  in 
advaiice. 

Even  after,  rejecting  the  consumer  agency  bill, 
Conireii  enacted  the  coniumer  co-op  bank  bill  which 
bod  broad  support  of  national  organizations,  including 
labor.  Nor  ItAS  the  ad  minis  tralion  given  up  on  expand- 
ing coBsumer  representation  in  government.  Esther 
Petenon,  the  President's  consumer  assistant,  has  an- 
nounced •  program  to  enlarge  the  scope  of  the  present 
consumer  office  and  of  consumer  representation  in 
govenunexh  agencies. 

As  in  the  earlier  reform  years,  the  ^eatesi  recent 
advances  have  been  made  in  redressing  damaging 
credit  practices.  Among  the  advances: 

Holdsr  In  Dub  Covrtpt  Traditionally  a*^  financetom' 
pany  which  took  over  an  tnsialiiqijnSt  note  from  a 
dealer  was  considered  an  "innocent  party"  and  as 
such  relieved  from  making  good  on  any  defective 
or  misrepresented  purchases'.  The  buyer  simpljThad 
to  keep  on  paying  the  finance  company. 

There  was  little  problem  in  the  case  of  scrupulous 
dealers.  But  some-  high-pressure  sellers  did  shoddy 
or  incomplete  work  or  failed  to  make  good  on  prom- 
ises. With  the  Installment  notes  now  held  by  a  third 
party,  the  aggrieved  consumer  sometimes  bad  no  place 
10  turn. 

As  the  result  of  changes  in  some  itaie  laws  and 
recent  FTC  regulations,  the  subsequent  holder  of  (he 
irutallment  note  now  is  subject  to  all  legal  claims  and 
defenses,  which  the  debtor  could  assert  against  the 
original  seller  Thus  consumers  who  have  reason  to 
feel  they  were  deceived  nov^have  the  right  to  sue  the 
finance  company  too. 

Rspossossionsi  Another  help  is  the  action  by  sev- 
eral states  requiring  finance  companies  to  notify 
defaulting  debtors  of  their  legal  rights  to  recover  re- 
possessed cars  by  paying  only  the  past  due  install- 
ments and  repossession  costs  and  not  the  entire  bal- 
ance. 

Daor-to-Daor  Saiaimani  Under  FTC  and  many  state 
regulations,  if  any  item  costing  S25  or  more  is  sold 
to  a  consumer  at  home  or  anywhere  other  than  the 
place  of  business  ol  the  seller,  the  consumer  has  the 
right  to  cancel  within  three  business  days. 

CotUctlon  Safvguardit  A  number  of  proceedings 
and  regulations  by  both  federal  and  various  state  au- 
thorities are  operating  to  restrain  abusive  methods 
used  by  some  bill  collectors  and  about  which  local 
unions  and  members  often  have  complained. 

One  much-criticized  practice  was  the  threat  to  con- 
tact a  debtor's  employer. 

Equal  Craditi  This  recently  enacted  law  prohibits 
creditors  from  denymg  people  credit  because  of  sex. 
marital  status,  race.  age.  or  receipt  of  public  assistance 
benefits.  Among  other  practices  the  law  bars  are 
several  previously  used  to  deny  women  access  to  credit 
on  their  own  account. 


Another  important  area  has  been  recent  efTorti  by 
federal  and  state  agenciei  as  well  as  businesses  them* 
selves  to  spur  greater  price  competition. 

These  efforts,  usually  in  the  form  of  legal  suits,  have  o 
been  aimed  at  both  actual  price  fixing  on  a  wide  vari< 
ety  of  industrial  and  consumer  products,  and  the 
follow-the-leader  type  of  price  setting  for  which  some 
industries  have  long  been  criticized. 

In  1976.  a  pricar  ftxlng  device  long  resented  by 
consumers  was  finally  eliminated  when  Congress 
repealed  the  so^alled  "fair  trade"  laws  in  the  21 
states  which  still  had  them.  The  state  "fair  irod«'* 
laws,  enacted  during  the  depression  of  the  1930s, 
permitted  manufacturer!  to  set  the  retail  prices  for 
their  products  even  if  some  retailers  were  willing  and 
able  to  charge  less.  The  climate  of  the  depression  made 
it  desirable  to  stop  undercutting  by  firms  for  a  lenv 
porory  advantage,  but  that  climate  had  long  since 
passed  before  the  "fair  trade"  laws  were  repealed. 

Court  decisions,  rather  than  legislation,  have  pro- 
duced some  other  useful  advances.  One,  which  opened 
up  price  advertising  of  professional  services,  was  the 
1976  ruling  by  the  U^S.  Supreme  Court  which  re- 
moved laws  in  34  states  prohibiting  pharmacists  from 
advertising  the  prices  of  prescription  drugs.  Virginia 
unions  joined  with  consumer  groups  to  win  this  court 
suit. 

The  ruling  was  based  on  the  First  Amendment 
guarantee  of  free  speech.  Justice  William  H.  Rehn- 
quist.  who  cast  the  only  di&sentmg  vote  in  the  7-1 
dcciunn.  argued  that  the  ruling  "cannot  he  limited 
merely  to  dissemination  of  price  alone,  and  .  .  can- 
not possibly  be  confined  to  pharmacists  without  like- 
wise extending  to  lawyers,  doctors  and  all  other  pro- 
fessions "  It  has  already  had  that  effect. 

Tha  consumar  agando— or  shopping  list  of  consumer 
needs  begging  for  attention — remains  long  even  after 
.he  advances  of  recent  years. 

Many  of  the  consumer  issues  recently  raised  are 
iseful.  Some  may  be  peripheral.  Earlier  consumer 
interests  were  mainly  related  to  economics  and  prod- 
uct safety.  Now  have  been  added  equal  rights,  the 
environment,  overuse  of  chemicals  in  food,  and  some- 
times special  pleading,  as  by  people  connected  to  the 
health  food  industry. 

The  other  most  urgent  needs  might  well  include 
these  largely  economic  areas: 

•  Housing  costs  are  the  most  pressing  problem 
and  by  far  the  largest  item  in  the  consumer  budget. 
Unfortunately,  some  of  the  government's  activities 
are  inadequate.  Absent  from  the  Carter  Administra- 
tion's inflation  plan  was  any  proposal  to  reduce  the 
present  steep  mortgage  rates  of  9  to  10  percent 
Moreover,  the  Federal  Reserve  Board  has  continued 
on  a  tight-money,  high-interest  policy  despite  the 
recent  change  in  leadership  at  the  federal  level. 

Too.  a  number  of  federal  agencies  are  playing  the 
mortgage  lenders'  game  by  supporting  such  illusions 
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ai  variable  morigages  and  graduated  payment  plans. 
Theie  ichemei  ultimately  mean  that  home  buyers 
would  have  to  pay  itill  higher  eosts. 

•  Food  costs  are  another  leading  problem,  cipe-  ' 
cially  since  the  new  1978  surge  in  prices.  A!  present. 
60-62  cents  of  the  consumer's  fcx>d  dollar  goes  to 
those  handling  food  between  the  farm  and  market — a 
"spread**  that  should  be  reduced. 

Several  of  the  Washington-based  consumer  organi- 
zaiions  are-making  a  valiant  and  useful  efTort  to  get 
the  government  to  take  steps  to  itimulate  competition 
in  the  food  industry.  These  efforts  need  support  and 
additional  expertise. 

In  an  age  of  processed  foods,  consumers  also  have 
the  right  to  more  facts  than  they  now  get  on  ingre- 
dients. The  FDA  and  the  Qeparlmcnt  of  Agriculture 
have  said  they  are  intereijed, in  requiring  additional 
information  on  labels  bliSa»£.»ery  slow  to  taVe  any 
real  action. 

•  Heavy  installment  buying  and  borrowing  rt  high 
finance  charges  is  a  continuing  problem.  Already  total 
consum  r  debts  are  over  S240  billion.  Such  heavy 
use  of  credit  often  leads  to  serious  overindebtedness 
and  the  now  familiar  train  of  garnishees,  often  fol-* 
lowed  by  debt  adjustment  plans  and  bankruptcy.  A 
big  consumer  debt  load  always  is  a  recessionary  threat, 

BUt  even  among  families  who  don*t  become  seri- 
ously overindebted.  constant  payment  of  large  finance 
charges  on  installment  purchases  frequently  re&ulis  in 
a  habitual  loss  of  perhaps  4  to  5  percent  of  a  family's 
entire  income. 

•  Inadequate  health  insurance,  compared  to  today's 
soaring  medical  and  hospital  fees,  are  a  persistent 
dilemma  along  with  the  need  to  control  such  costs 
through  better  delivery  of  health  services.  Large  medi- 
cal bills  also  happen  to  be  one  of  the  leading  causes 
of  overindebtedness  and  sometimes  bankruptcy. 

•  In  an  age  of  proliferating  merchandise — some- 
times of  undepcndable  quality  that  wastes  the  con- 
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sumer'i  and  the  nation's  resources — minimum-quality 
standards  are  a  pressing,  long-term  need.  Some  begin- 
ning steps  have  been  made  in  this  direction,  with 
government  grades  used  on  many  foods  (though  im- 
provements need  to  be  mode  in  the  grades  ibemselvcs); 
in  the  new  grading  system  just  atmouoced  for  tires; 
in  the  few  product  safety  standards  so  far  developed; 
and  in  the  new  energy  consumption  labels  required  on 
cars  and  appliances. 

•  Auto  insurance  costs,  and  sometimes  the  difficul- 
ties in  getting  any  coverage,  are  another  troubling  area 
for  workers.  No-fault  auto  insurance  laws  have  failed 
to  restrain  rate  increases  in  states  which  enacted  them, 
and  serious  reforms  of  the  industry  and  its  marketing 
methods  itself  seem  to  be  needed. 

Th«s«  or*  som*  of  the  main  consumer  needs  which 
may  require  priority  attention.  But  consumers  aiui 
their  allies  also  need  to  be  awaro  of  the  need  for  im- 
provement in  some  of  the  legislation  already  enacted. 

The  new  warranty  law  is  not  helping  much  with 
some  of  the  worst  problems,  Txe  car  warranties.  As 
one  of  the  original  commissioners.  I  would  judge  the 
Consumer  Product  Safety  Commission  has  btfen  ham- 
pered by  political  appointments  of  people  .with'  little 
background  in  this  area,  as  well  as  some  Who  didn't 
even  believe  much  in  the  need  for  the.agency.  So 
merely  enacting  legislation  doesn't  neb^^sarily  solve 
the  consumer  problein.  The  new  legislation  may  need 
public  as  well  as  congressional  oversight. 

Too.  some  present  legislation  and  existing  govern* 
ment  bodies  cm  be  more  effective  on  the  consumer's 
behalf — as  the  FTC  recently  demonstrated  with  its  / 
notable  change  in  the  holder-in-<lue-course  doctrine.  / 

While  consumer  redress  is  not  simplistic  and  oc/ 
tually  will  never  be  fully  completed,  useful  advances 
have  been  achieved.  They  can  continue  to  be  if  com- 
munity organizations  help  provide  the  mature  leader- 
ship and  the  grassroots  support  as  before. 
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TOWARD   A  NEW  CONSUMER  PROTECTION 
Robert  B.  REicHf 

Consumer  protection  is  everywhere  in  retreat.  -Congress  has 
rejected  the  Food  and  Drug  Administration's  proposed  ban  on  sac- 
charin,* and  several  courts  and  state  legislatures  have  attempted  to 
block  the  FDA's  attack  on  Laetrile.2  The  Consumer  Product  Safety 
Commission's  recent  ruling  that  swimming  pool  slides  must  carry 
danger  warnings »  has  elicited  widespread  ridicule,  brought  a  re- 
versal in  the  federal  courts,*  and  contributed  to  rumors  that  the 
Commission  itself  will  be  abolished.    Congress  has  rescinded  the 

f  Director  of  Policy  Planning,  Federal  Trade  Commission.  B.A.  1968, 
Dartmouth  College;  MJ^.  1970,  Oxford  University;  J.D.  1973,  Yale  Law  School 
The  views  expressejJ  ore  those  of  the  author,  not  necessarily  those  of  the  FTC. 

^The  rejection  took  the  form  of  an  18-month  moratoriij;m  on  the  FDA's 
authority  to  ban  saccharin.  Saccharin  Study  arid  Labeling  Act,  Pub.  L.  Na  95-203; 
53,  91  Stat  1452  (1977)  (codified  at  21  U.S.C.  §348  (Supp.  1977)).  The 
moratorium  expired  in  mld-1979,  and  the  House  moved  qulddy  to  extend  it  nntfl 
1981.  125  Cong.  Rec.  H6485  (dally  ed.  July  24,  1979). 

3  The  decision  of  the  United  States  Supreme  Court  in  United  States  v. 
Rutherford,  99  S.  Ct  2470  (1979),  refected  an  attempt  to  defeat  the  FDA's  efforts 
to  regulate  Interstate  distribution  of  I-aetrile,  but  made  no  findings  as  to  the  drug's 
safety  or  effectiveness.  While  the  Rutherford  decision  appears  to  clear  the  path 
for  further  FDA  Involvement  in  the  Laetrile- controversy.  It  does  not  affect  the 
validity  of  the  various  state  legislative  and  judicial  pronouncements  on  the  legality 
of  Laetrile.  Despite  the  FDA's  call  for  evidence  of  Laetrile's  safety  and  effec- 
tiveness, seventeen  states  have  legalized  the  drug.  Pro-Laetrile  campaigns  were 
defeated,  however,  in  fourteen  states  in  1978.  [1978]  Food  Drug  Cos.  L.  Rep. 
(CCH)  f  42,292. 

In  other  states,  Judicial  decisions  have  paved  the  way  for  importation  and 
distribution  of  the  drug  In  specific  instances.  See,  eg..  People  v.  Privltera,  74  Cal. 
App.  3d  936,  141  Cal.  Rptr.  764  (1977);  Suenram  v.  Society  of  Valley  Hosp..  155 
N.J.  Super.  593,  383  A^  143  (1977). 

•  16  C.F.a  §  1207.7  (1977),  reooked,  43  Fed.'Reg.  58,813  (1978). 

*  Aqua  Side  'N'  Dive  Coip.  v.  Consumer  Prod.  Safety  Comm'n.  569  F^d  831 
(5th  Cir.  1978). 

Reproduced  with  the  permisBion  of  the  copyrlf^ht  holder  from  the  University  of  Pennsyl* 
TanU  Law  Review,  v.  128.  Nov.  107d  :  1-40. 
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Department  of  Transportation's  safety-belt/ignition  interlock  rule," 
removed  its  authority  to  require  helmets  for  motorcyclists,"  and 
expressed  distaste  for  its  ''air  bag"  regulation.'  Congress  has  also 
rejected  the  proposed  consumer-protection  agency.^  And  the  Fed- 
eral Trade  Commission's  proposal  to  control  television  advertising 
of  sugared  cereals  for  children  has  prompted  the  Washington  Post 
to  accuse  the  agency  of  becoming  the  "national  nanny."  ^ 

These  events  contrast  sharply  with  those  of  just  a  few  years 
ago,  when  Ralph  Nader  first  argued  that  automobiles  were  "unsafe 
at  any  speed"  and  the  consumer  movement  demanded  and  re- 
ceived protection  against  business  malfeasance  and  nonfeasance. 
AVhy  the  difference?   What  has  changed? 

Unfavorable  economic  conditions  offer  one  explanation.  Since 
1973,  oil  embargoes,  soaring  prices,  recessions,  and  high  uneraploy-  / 
ment  have  plagued  the  country.  Consumer  protection  was  fine 
when  the  economy  was  buoyant,  but  in  times  of  belt-tightening  it  is 
regarded  as  an  unaffordable  luxury,  since  its  benefits  are  often  less 
immediately  apparent  than  its  costs.  When  auto  sales  declined 
drastically  during  the  1974  recession,  for  example.  Ford  and  Chrysler 
asked  for  a  moratorium  on  federal  safety  and  environmental  stand- 
ards. Chrysler  threatened  to  close  a  Detroit  auto  plant  employing 
5.000  people  in  one  of  the  city's  poorer  neighborhoods  if  the  volume 
of  auto  sales  did  not  increase.   Eventually  the  industry  got  its  w^y.^* 

Greater  sophistication  in  the  business  community  about  lob- 
bying and  grass-roots  politicking  may  also  account  in  part  for*the 
decline  in  political  support  for  consumer  protection.    Trade  asso- 

^  Motor  Vehicle  and  Schoolbus  Safety  Amendments  of  1974,  Put.  L.  93-492. 
Title  I,  §  109.  88  Stat.  1482  (c9dified  at  15  U.S.C.  §  1410b  (1976)). 

«  Highway  Safety  Act  of  1976,  Pub.  L.  94-280.  Title  II.  §  208(a).  90  Stat.  451 
(codified  at  23  U.S.C,  §  402(c)  (1976)). 

In  1977,  the  Senate  sustained  the  Department  of  Transportation's  decision  to 
require  air  bags  on  1984  models  by  a  vote  of  65  to  31.  123  Cong.  Rec.  S17016 
(daily  ed.  Oct.  12,  1977).  The  following  year,  however.  Congress  tacked  on  a 
rider  to  the  Department's  appropriatioa?  bill  which  provided  that  no  funds  could 
he  used  to  enforce  or  implement  the  air  bag  requirement  Department  of  Trans- 
portation and  Related  Agencies  Appropriation  Act,  1979,  Pub.  L.  95-335,  Title  III, 
f  317.  92  Stat.  435.  The  House  has  added  an  identical  amendment  to  the  1980 
appropriations  bill    125  Cong.  Rec.  H8066  (daily  ed.  Sept.  18,  1979). 

8  The  bill  to  create  the  agency  was  defeated  by  a  vote  of  227  to  1S9.  124 
Cong.  Rec,  H828  (daily  ed.  Feb.  8,  1978). 

»  The  FTC  as  Notional  Nanny,  Wash.  pJst,  Mar.  1,  1978.  J  A.  at  22,  col.  IE. 

10 R.  Nader,  Unsafe  at  Ant  Speed  (1965). 

^>  Business  Lobbying:  Threat  to  the  Consumer  Interest,  1978  Consu^ier  Rep 
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ciationa  have  flooded  Washington  in  the  past  few  years.  Since  1969. 
four  hundred  corporations  have  opened  Washington  offices,"  And 
,it  is  estimated  that,  corporations  and  trade  associations  account  for 
eighty-five  to  ninety^per  cent  of  about  $1  billion  a  year  spent  on 
grass-roots  efforts:^* 

There  is,  however,  another  critical  factor.  Underlying  the 
economic  and  political  shifts  of  recent  years  has  been  a  growing 
public  unease  about  the  function  of  consumer  protection.  It  is  not 
so  much  that  the  goal  worries  people.  Ask  the  average  consumer 
whether  he  %vants  unsafe  cars,  carcinogenic  drugs,  adulterated  foods, 
dangerous  toys,  or  advertising  intended  to  exploit  the  gullibility  of 
his  four-year-old  and  he  will  answer  with  a  resounding  '*no,"  But 
ask  him  whether  government  regulators  should  intervene  to  remedy 
these  prd^ems  and  his  response  is  likely  to  be  ambivalent..  In- 
creasingly, the  public  debate  about  consumer  protection  has  cen- 
tered less  upon  the  question  of  which  marketplace  evils  should  be 
cured  than  upon  the  propriety  of  having  the  government  administer 
the  remedy.  In  its  crudest  form  the  question  has  become:  whom 
do  ySu  trust  less— big  business  or  big  government? 

To  take  sides  in  this  debate  would  be  foolish— recent  history 
offers  no  particular  reason  for  trusting  in  either  big  business  or 
big  government.  Moreover,  some  government  regulation  will  al- 
ways be  needed  to  make  sure  that  consumers  are  getting  what  they 
pay  for,  even  if  it  is  limited  to  inspecting  the  scales  at  the  checkout 
counter  and  testing  for  contaminates  in  beef. 

Yet  the  current  crisis  in  consumer  protection  points  up  the 
need  for  a  reexamination  of  the  fundamental  questions.  That  some 
form  of  consumer  protection  is  conceded  to  be  necessary  only  begins 
the  inquiry.  Why  da  consumers  need  protection?  When  should 
'the  government'  intervene  to  protect  them?  How  should  it  do  so? 
The  government's  current  answers  to  these  questions  have  yielded  a 
regulatory  policy  fraught  with  difficulties.  The  neec^for  consumer- 
protectidn  regulation  is  seen  as  arising  from  the  sale  of  unsafe,  un- 
healthy; or  inefficient  products.  Relying  on  risk-benefit  analyses, 
existing  jpolicy  calls  for  government  intervention  whenever  the  cost 
of  making  a  product  better  is  less  than  the  benefit  to  consumers  of 
the  extra  margin  of  safety,  health,  or  efficiency  thereby  achieved. 
Typically,  government  intervention  takes  the  form  of  requiring 

^  "  Id.  S2't;  Washington  Information  Boom,  Dun's  Review,  March  1979,  at  60. 

}^  Business  Xjobbying:  Threat  to  the  Consumer  Interest,  1978  Consumer  Rep. 
526,  526.  See  also  Epstein,  The  Business  PAC  Phenomenon,  Regulation,  May-June 
1079,'  at  35;  Washington  Information  Boom,  Dun's  Review,  March  1979,  at  60. 
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manufncturers  and  sellers  to  bring  their  products  in  line  with 
minimum  official  standards,  or  in  some  instances,  oi  banning^sales 
altogether, 

The  paternalism  and  potentially  limitless  opportunity  for  gov-^ 
ernment  intervention  implicit  in  such  an  approach  have,  in  turn, 
engendered  a  growing  skepticism  about  the  legitimacy  of  consumer 
protection,  and  thereby  worked  to  the  advantage  of  those  organized 
interests  hostile  to  the  consumer  movement.  ' 

This  Article  offers  a  way  out  of  the  current  impasse  by  propos- 
ing a  nonpatemalistic  approach  to  consumer  protection  that  takes 
account  of  the  market's  structure  and  its  incentives."  The  need  for 
consumer  protection  lies  not  in  the  existence  of  "bad"  products, 
but  in  market  relationships  which  make  it  unlikely  that  sellers 
will"  take  efficient  ^teps  to  prevent  consumer  mistakes.  This  will 
occur  in  markets  )^here  sellers  do  not  have  a  significant  stake  in 
maintaining  goodwill.  It  follows  that  the  current  regulatory 
method  of  directly^supervising  the  quality  of  the  product  misses  the 
mark.  The  least  cdstly  and  most  effective  strategy  for  consumer 
protection  is  to  increase  the  stake  which  seDers  have  in  building  and 
maintaining  goodwill. 

No  discussion  of  consumer-protection  policy  can  afford  to 
ignore  antitrust  considerations.  Part  I  of  this  Article  discerns  the 
origins  of  consumer  protection  in  regulatory  efforts  to  restrain  com- 
petition within  temporarily  unstable  markets.  Part  II  analyzes  the 
contemporary  "purchasing  agent"  model  of  consumer  protection, 
whereby  government  directly  assesses  a  product's  costs  and  benefits 
and  the  costs  and  benefits  of  improving  product  quality.  Because 
the  "purchasing  agent"  model  lacks  any  connection  to  the  dynamics 
of  the  market,  it  is  unable  to  provide  a  basis  for  integrating  con- 
sumer-protection and  antitrust  policies^  a  problem  explored  in  part 
II  by  examining  four  kinds  of  market  restraints  typically  condemned 
by  antitrust  law  without  consideration  of  their  potential  for  sig- 
nificant consumer  benefits. 

Part  III  sets  forth  a  new,  market-oriented  analysis  of  why  con- 
sumers need  protection.  Parts  IV  and  V  address  the  when  and  how 
of  government  intervention:  Part  IV  identifies  four  market  situa- 
tions that  reduce  incentives  to  maintain  goodwill;  part  V  outlines 
a  number  of  strategies  for  increasing  the  seller's  stake  in  goodwill. 

This  Article  does  not  consider  the  possible  effects  of  consumer  purchases  on 
third  parties.  If  one  dwelled  only  on  such  effects,  some  Justification  for  government 
paternalism  might  be  discovered.  After  all,  a  child's  dangerous  toy  can  injure  his 
friend  as  easily  as  himself,  and  not  even  the  rational  consumer  is  likely  to  weigh  this 
possibility  fuHy  in  his  purchasing  calculations. 
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program  consistent  with  the  basic  concerns  of  antitrunt,  as  well  as 
<^onsunier-protection  policy. 

^  A       I.  Consumer  Protection  and  Market  Instability: 
Government  as  Franchisor 

'^^p^t,  American  economy  has  paid  lip  service  for  two  hundred 
years  to  the  twin  laissez-faire  principles  of  vigorous  competition  and 
<^onsmher  self-reliance,  the  latter  embodied  in  the  maxim  caveat 
cm^fBr.  But  whenever  major  businesses  faced  unstable  and  uncer- 
tain tnarkets,  and  consumers  likewise  confronted  risky  market  de- 
cisiohs-when,  in  short,  rapid  social  or  technological  change  threat- 
ened long-standing  and  established  business-consumer  relationships 
-the  government  attempted  to  achieve  stability  by  regulation. 
Government  franchising  in  various  guises  served  to  promote  con- 
sumer as  well  as  private  interests  by  restraining  the  operation  of 
.  market  forces,  ^he  murky  origins  of  consumer  protection  are 
thus  intimately  bound  up  with  protection  of  certain  businesses  from 
competition. 

During  the  latter  part  of  the  eighteenth  and  the  beginning  of 
the  nineteenth  century,  some  of  the  nation's  most  rapidly  changing 
and  expanding  businesses— banks,  insurance  companies,  and  steam- 
boat, turnpike,  and  bridge  operations— received  exclusive  franchises 
from  state  governments,  assuring  them  both  stable  custom  and' free- 
dom from  local  competition.    In  return,  these  businesses  were 
vested  with  public  responsibilities.   In  1809,  the  Virginia  Supreme 
Court  of  Appeals,  upholding  legislation  amending  the  charter  of  * 
an  insurance  company,  made  this-^quid  pro  quo  explicit:  ''[acts  of 
ihcorporation]  ought  never  to  be  passed,  but  in  consideration  of 
services  to  *be/ rendered  to  the  public."      A  few  years  later.  New 
York's  Chancellor  Kent  justified  on  a  similar  basis  the  finding  of  an 
implied  monopoly  in  a  corporate  charter:  "The  consideration  by 
which  individuals  are  invited  to  expend  money  upon  great,  and 
expensive,  and  hazardous  public  works,  as  roads  and  bridges,  and  to 
become  bouncl  to  keep  them  in  constant  and  good  repair,  is  the 
grant  of  a  jright  to  an  exclusive  toll.""    The  government  thus 


»5  Curries  ^m'rs  v.  Mutual  Assurance  SocV,  14  Va.  (4  Hen  &  M.)  315 
347  (1809). 

\  President  of  the  Ncwburgh  and  Cochecton  Turnpike  Road  v.  Miller,  5  Johns. 
Ch.  100,  111  (N.Y.  CL  1821).  quoted  in  M.  Horuttz.  The  Thansformatiov  or 
A^umiCAN  Law  17804860.  at  126  (1077). 
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agreed  to  restrict  competition  in  tliese  .financial  and  transportation 
markcta,  so  vital  to  a  developing  economy,  In  exchange  for  capital 
investment  and  a  guarantee  to  the  consuming  public  o^satcty  and 
reliability.*' 

The  period  between  1870  and  19H  saw  a  great  expansion 
o{  economic  activity  and  tlie  development  of  new  markets  in  con- 
sumer goods  and  services;  it  also  brought  destabilization  in  tlie 
form  of  depressions  and  sharp  upturns.  A  willingness  to  sacrifice 
competition  in  some  industries  in  return  for  secure  investment 
opportunities  and  consumer  protection  led  to  regulation.  Prin- 
ciples of  consumer  and  business  protection,  demanding  government 
intervention  and  control  over  trade,  coexisted  peacefully  with  the 
principles  of  a  free-market  economy,  which  required  unfettered  con- 
tact among  sellers  and  consumers.  Tensions  were  avoided  in  large 
part  because  government  intervention  focused  on  particular  markets 
where  rapid  growth,  coupled  with  technological  or  social  change, 
made  participation  risky  for  both  business  and  consumers.  Under 
those  circumstances,  unfettered  competition  rendered  the  outcomes 
of  business-investment  and  consumer-purchasing  decisions  less  pre- 
dictable, and  government  regulation  more  palatable. .  Regulation 
thus  served  to  fence  in  those  providers  who  had  beeii  sufficiently 
bold  or  farsighted  to  make  the  initial  investments,  and  to  fence  out 
the  Johnny<ome-latelies  who  otherwise  would  seek  to  exploit  the 
new  demand. 

By  the  mid-1880s,  for  example,  the  established  railroads  faced 
new  competition.  They  first  reacted  by  attempting  to  create  volun- 
tary pools  and  agreements  to  prevent  rate-cutting  and  raiding  of 
established  territories.  These  efforts  failed,  howe^^fer,  because  of 
the  legal  unenforceability  of  such  arrangements^and  the  inability 
of  the  railroads  to  act  in  concert.*^  Finally,  the  ^Established  rail- 
roads advocated  and  helped  to  create  the  Interstate  Gb^merce  Com- 
mission.** In  addition  to  promoting  the  railroads'  i>jivate  interests, 
federal  regulation  was  intended  also  to  end  rate  discrimination  and 
to  provide  formers,  merchants,  and  consumers  with  consistent  and 


I'^See  M.  HoBwiTZ,  The  TaM^sroRMAXiON  of  American  Law  1780-1860,  at 
109-39  (1977),  for  a  discussion  of  the  legislative  and  judicial  roots  of  such  agree- 
ments to  restrict  competition. 

18  G.  KoLKO,  Rahjioads  and  Regulation  1877-1916,  at  7-29  (1965);  P. 
MacAvoy,  The  Economic  Effects  of  Recitlation:  The  Thunk-Line  Rmlroad 
Cartels  and  the  Interstate  Commerce  Commission  Before  1000,  at  25-109 
(1965). 

1^  G.  KoLKO,  supra  note  18,  at  26-44. 


36. 


10701 


hiRlvquality  rail  service""  Shnllarly,  from  its  inccpiioii  the  Civil 
Acroimiuic«  Hoard  served  to  protect  tlie  iledgUug  aviation  induatry 
against  new  entrants;  bnt  it  aerved  also  to  f)roicct  passengers  from 
vtljc  polcniially  Unsafe  conscqnences  of  miiranuneled  competition/^' 
^  ^  A  parallel  development  marked  the  growth  of  state  occnp- 
tional  licensing  statutes.^*  By  1900,  Wisconsin  had  restricted  entry 
into  ninety  trades*  enacting  occupational  licensing  rcqnirenienta  for 
attorneys,  teachers,  peddlers,  public  showmen,  pharmacists,  dentists, 
and  doctors.^"  By  1915,  druggists,  osteopadis,  midwives,  embalmera, 
barbers,  phmibers,  acconntants,  real  estate  brokers,  employment 
agents,  and  stockbrokers  were  added  to  the  list.^*  By  the  1950s, 
aircraft  dealers,  land  surveyors,  investment  advisors,  motor-vehicle 
salvagers  and  wreckers,  cemetery  salesmen,  hunting  and  fishing 
guides,  auto  salesmen,  auto  auctioneers,  and  operators  of  commer- 
cial driving  schools  were  among  the  occupations  in  \Visconsin  gov- 
erned by  new  or  substantially  revised  legislation.-^    Typically,  li- 

20  Sec  J.  GAiinATV,  Tiui  New  Commonwealth.  1877-1800  (1968): 
Although  the  commission  [ICC]  proceeded  cautiously  and  some  railroad 
executives  failed  to  live  up  to  the  spirit  of  the  new.  regulations,  the  com- 
mission's rulings  had  an  immediate  stabilizing  impact  on  the  transportation 
industry.     By  conducting  investigations,  collecting  statistical  data,  and 
disseminating  its  findings  widely,  it  made  large  strides  toward  forcing 
sounder  financial  practices  on  the  railroads  and  encouraging  them  to 
rationalize  their  rate  structures.    Rate  differentials  between  competitive 
and  non-competitive  points  were  reduced  sharply.    In  some  circumstances, 
the  roads  used  the  act  as  an  excuse  for  resisting  the  demands  of  shippers 
for  special  favors.    In  countless  subtle  ways,  tt  compelled  railroad  men  to 
recognize  some  of  their  public  resi)onsibiliUes.  - 
Id.  120  (emphasis  in  original).    See  also  A.  Kerr.  Kaiuroad  Politics.  1914-1920 
(1965);  Carson.  Railroads  and  Regulation  Revisited:  A  Note  on  Prohletm  of 
Historiography  and  Ideology,  34  Historian  437  (1972);  T.  Ulen.  The  ICC  as 
Cartel  Manager:  Was  It  Necessary?  (1977)  (unpublished  Ph.D.  thesis,  Stanford 
University). 

2>  See  W.  Adams  &  H.  Gray,  Monopoly  in  America:  The  Government  as 
Promoter  64-69  (1955);  Smead.  Governmental  Promotion  and  Regulation 
OF  Business  280-81  (1969). 

See  Council  of  State  Governments.  Occupational  Licensing  Legislation 
IN  TiiE  States  20-27  (1952).  attributing  the  post-Civil  War  licensing  legislation  to 
the  assumption  by  the  states  of  "the  responsibility  of  regulating  the  professions  as  a 
means  toward  greater  protection  of  the  public  from  incompetency,  fraud*  and 
quackery**  and  to  the  sponsorship  of  such  legislation  by  occupational  associations 
seeking  to  protect  their  levels  of  compensation  and  status.  Id.  20-21.  See  also 
W.  HoROwrrz,  Occotattonal  Licensing  ts  Arizona  (1966). 

23  L.  Friedman.  Contract  Law  in  America  162  (1965). 

2"*  Id.  163-65.  For  surveys  of  similar  movements  in  other  geographic  areas,  see 
H.  Alderfer,  Professional  Licensing  in  Pennsylvania  (1962);  M.  Caarow, 
The  Licensing  Power  in  New  York  Cfty  (1968);  W.  Horowtz.  Occupational 
Licensing  in  Arizona  (1966). 

25  L.  FniEDMA.v,  Contract  Law  ln  America  170-71  (1065), 
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cemctA  were  tcquiral  to  meet  certain  NtandaviU  of  m\kiy  iiiul 
rclittbiliiy;  iii  return  they  received  protection  from  potential  com- 
pctltori  who  did  not  meet  these  «tandardji."  Such  legislatively 
inipo^ed  occupational  entry  barriers  usually  were  sustained  by  the 
courts  as  reasonable  exercises  of  state  police  power,"' 

Altliough  intended  to  protect  from  competition  certain  indus- 
tries and  occupations-interests  wliich  were  able  to  mobilize  political  * 
support  for  entry  restrictions  far  more  easily  than  consumers  could 
have  mobilized  against  them—the  advantages  that  accrued  to  con- 
sumers from  these  measures  support  a  theory  of  mutual  benefit/ 
Consumers  in  effect  accepted  higher  prices  in  exchange  for  security 
against  marginal  operators,  who  might  otherwise  have  taken  ad- 
vantage of  rapid  changes  to  defraud  or  endanger  them. 

These  moratoria  on  competition  often  tended  to  last  far  longer 
than  necessary  to  cope  with  any  temporary  market  instability.  Li- 
censees and  franchisees  found  the  fruits  of  monopoly  to  be  enjoy- 
able; they  relinquished  them,  if  at  all,  only  after  a  political  struggle. 
Most  "professions"  today  remain  sheltered  from  competition,  long 
after  the  need  to  attract  and  reward  high  quality  work  or  to  protect 
consumers  from  poor  quality  has  abated."  Deregulation  of  inter- 
state trucking  has  proved  difficult,  although  little  justification  can 
be  found  for  maintaining  entry  barriers  in  that  industry.^®  Indeed, 
perhaps  the  realization  of  the  political  difficulty  of  removing  an 
exemption  from  the  competitive  economy  once  granted,  explains  the 
shift  in  the  focus  of  consumer  protection  in  recent  years  from  the 
performance  of  particular  markets  to  the  merits  of  particular 
products. 

26  The  relationship  between  consmner  prot.ection  and  restricted  entry  is  well 
illustrated  by  the  reaction  of  one  Indiana  barber  to  the  licensing  of  his  profession: 
"[I]t  takes  legislation  to  protect  us  from  scab  prices,  pestilence  and  disease." 


27  Sec,  e.g.,  Baccus  v.  Louisiana,  232  U.S.  334  (1914)  (ban  on  sale  of  drugs 
by  itinerant  vendors  or  peddlers);  Crowley  v.  Christensen,  137  U.S.  86  (1890) 
(liquor  licensing);  Dent  v.  West  Virginia,  129  U.S.  114  (1889)  (physician  licens- 
ing); Slaughter-House  Cases.  83  U.S.  (16  Wall.)  36  (1873)  (exclusive  slaughter- 
house  license).  Notions  of  substantive  due  process  surfaced  occasionally  to  void 
various  licensing  statutes.  Yet,  even  in  these  instances,  the  courts  restricted  their 
holdings  to  professions  bearing  little  relationship  to  public  health.  See,  e.g..  New 
State  Ice  Co.  v.  Liebmann,  285  U.S.  262.  277  (1932)  (manufacture  and  sale  of  ice 
not  sufficiently  affected  by  public  interest);  State  v.  J.  P.  Harris.  216  N.C.  746, 
6  S.£.2d  854  (1940)  (licensing  of  dry-cleaning  business  unnecessary  for  public 
protection). 

28  See  National  Commxjnity  Constjmeb  Education  Project.  Occupational 
Licensing:  A  New  Role  for  Consumers  (1978). 

20  Sec  A.  Friedlander,  The  Dilemma  of  Freicht  Transport  Regulation 
153-55  ( 1969 ) ;  Moore,  Deregulating  Surface  Freight  Transportation,  in  PROMOTIN9 
Competition  in  Regulated  Maricets  55-93  (A.  Phillips  ed.  1975), 


Id,  163. 
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H.  CONSIIMKH  PhoTKOTION  AND  I'hoimktI'  InadKQUACIV! 
COVKHNMBNT  AS  iM'KOIIASINfl  AOKN T 

In  the  early  duyn  of  coiMiuuer  protection,  the  iiiiatiUed  prln- 
ciplc  gnlding  government  interventions  to  protect  comunicrs  waj 
to  control  the  mnrket  ftistability  which  cnnscd  huHiiicismen,  in- 
vcstoT*.  and  consumers  to  feel  particularly  Insecure  in  their  rcla- 
tionships.  The  principle  which  has  emerged  during  the  last  decade 
liQwcver.  has  little  to  do  with  such  Instability.  Instead,  die  govern-' 
ment  has  Increasingly  assumed  the  role  of  purchasing  agent,  assess- 
ing  the  merits  and  demerits  of  particular  products  on  behalf  of 
consumers.''  Meanwhile,  competition  policy,  a5  shaped  by  the 
courts  and  antitrust  enforcement  agencies,  has  taken  off  on  its  own 
course,  somewhat  oblivious  to  consumer-protection  interests." 

Corresponding  to  these  developments,  an  analytic  dichotomy 
has  grown  up  between  consumer-protection  and  competition  poUcies. 
Law  schools,  for  example,  typically  treat  the  two  in  scpi^ate  courses; 
even  when  they  are  conjoined  within  Uie  broad  subject  area  of 
"trade  regulation,"  they  are  treated  as  presenting  qi/,te  separate 
issues.  More  serious  for  public  policy,  decisions  to  int/rvene  in  the 
economy  on  behalf  of  consumers  have  failed  to  take  proper  account 
of  the  market's  structure  and  its  incentives.  As  a  result,  the  scope  of 
government  interference  has  acquired  a  limidess  potential,  and  the 
government  has  sometimes  intervened  even  though  consumers  them- 
selves believe  they  need  no  protection.  The  following  sections  will 
serve  to  expahd  and  clarify  these  points. 

A.  Assessing  the  Costs  and  Benefits  of  Particular  Products 
Within  the  last  fifteen  years  Congress  has  enacted  a  startling 

amount  of  legislation  governing  the  quality  of  particular  products. 

Foremost  has  been  product-safety  legislation,  including:  The  Poison 

«« One  commentator  theorizes  that  modem  consumer-protection  regulation  has 
ffeated  long-term,  coUecHve  contracts  between  consumers  and  producers  which  are 
admlnlsteredby  regulatory  agencies.  These  "administered  contracts"  entail  rules  which 
aUow  adjmtinjnls  and  compensaUon  for  unexpected  costs.  The  rules  also  aUocate 
anticipated  risks  and  benefits  and  Identify  the  circumstances  In  which  the  ^ntract 
l  Ecoti  m°{me)  Regulation  and  Administeted  Contracts.  7  Beu, 

«i  For  Uie  view  that  competition  policy  in  the  Antitrust  Division  of  the  Depart- 
ment  of  Justice  is  indeed  shaped  by  myriad  factors  unrelated  to  consumer-protection 
Werests,  see  S.  Weavzb,  Decision  to  Phosecutb:  Oboanizawon  and  Pubuc 
^.k'Tw^,™"  AmriBDST  Division  (1977).  On  the  basfa  of  extensive  interviews 
vith  DiA^lon  persomiel.  Weaver  concludes,  for  instance,  that  Division  attorneys 
adhere  to  a  procompetitive  stance,  refusing  to  recognize  that  the  value  of  com- 
petition  may  have  to  be  balanced  against  other  social  or  economic  Interests.  Id  169 
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N;i(c?iy  Act?*;  luul  ihc  NiUi<)Uid  Tnidu:  «uil  M^Mor  Vt*hi<  lf?  Suf?*(y 
Act,"*   OiIhm'  l'^**^  cxUriulnl  ^ovc^mmrui  involvcuR'ut  in 

l>r<uln<;t  packaHinK.  hUxiliUKi  and  disciosmc,"^  uiul  puMliun  war^ 
ramies.*'*  Eiuiic  apencics,  such  a?4  iKc  Consiuuci  PhkIuci  Safety 
Commi^^ion  and  th<?  Nail(>nal  Highway  TralHc  SaUny  Adnunisiva^ 
tion,  havr  been  ntaMiihed  to  aviay  |)i<uluctH  po^in^i;  '*tn|imM)nAl)le 
visk"  of  injury."**  OMfr  agencies,  sucli  as  the  I'Vderal  Tradift  (loni^ 
mission,  have  ^rowu  incrcasinj^ly  hoUl  in  vegnlatinj;  particuhu' 
prothicts  deemed  inadetinatc  or  unsafe.^" 

Mindful  chat  consumev.i  often  bear  the  costs  of  consumer  pro 
tection  i^cgHlaiion,  these  agencies  have  applied  increasingly  elaborate 
risk-  or  cost-bcnejyt  analyses  to  products  %vithin  their  jurisdictions. 
In  their  role  as  "purchasing  agents"  they  are  assessing  the  health 
consequences  of  new  drugs,  foods,  and  cosmetics;  the  safety  of  toys, 
automobiles,  and  appliances;  and  tlie  durability,  dliciency,  and  reli- 
ability of  a  host  of  other  consumer  products.  Regulatory  tools  are 
then  fashioned  for  controlling  the  dissemination  of  products  acc^)rd- 
ing  to  their  relative  risks  and  benefits.^'    In  its  recently  unveiled 


83  Pub,  L.  Ol-fiOl.  84  Stat.  1670  (1070)  (codified  at  15  U.S.C.  %%  147M476 
(1076)). 

38  Pub.  L.  01-605,  84  Stat.  2078  (1071)  ( ctxlified  at  42  U.S.C.  5H801-4846 
(1076)).  ' 

a*  Pub.  L.  02-573»  86  Stat  1207  (1072)  (codified  at  15  U.S.C.  55  2051-2081^ 
(1076)). 

wpub.  L.  8ty-5e4.  80  Stat.  731  (1066)  (codiflett  at  23  U.S.C.  §5401-406 
(1076))  (amended  in  107O.  1073.  1076.  and  1078). 

"Pub.  L.  80*563.  80  Stat.  718  (1066)  (codified  at  15  U.S.C.  55  1381-1431 
(  1076)). 

37  See,  Federal  Cigarette  Labeling  and  Advertising  Act,  Pub.  L.  89-72,  79 
Stat.  282  (1065)  (codified  at  15  U.S.C.  5§  1331-1340r(  1076) );  Fair  Packaging  and 
Ubeling  Act.  Pub.  L.  89-765.  80  Stat.  1296  (1066)  (codified  at  15  U.S.C. 
55  1451-1461  (J^976));  Motor  Vehicle  Information  and  Cost  Savings  Act,  Pub.  L. 
92-513,  86  SUt.  047  (1072)  (codified  at  15  U.S.C.  55  1901-2012  (1976)). 

'^s  Sec  Magnuson-Moss  Warranty — Federal  Trade  Connnnission  Improvement  Act, 
Pub.  L.  03-637,  88  Stat.  2183  (1075)  (codified  at  15  U.S.C.  452301-2312^(1076)). 

arSee  15  U.S.C.  52057  (1076)  (applying  "unreasonable  risk"  standard  to 
Consiiner  Product  Safety  Commission);  23  U.S.C.  55  401-406  (1076)  (applying 
"unreasonable  risk"  of  accident  standard  contained  in  National  Traffic  and  Motor 
Vehicle  Safety  Act,  15  U.S.C.  55  1381,  1301  (1076),  to  National  Highway  Traffic 
Safety  Administration). 

*o  See  Subcommittee  on  Oversight  and  Investigations,  House  Comm.  on 
Interstate  and  Foreign  Commerce,  04th  Conc,  2d  Sess.,  Report  on  Federal 
Reguu^tion  and  Regulatory  Reform  57-110  (Subcomm.  Print  1076). 

<i  See  Regulating  the  Product  (R.  Caves  fit  M.  Roberts  eds.  1075)  for  a 
collection  of  papers  addressing  the  effect  of  various  control  mechanisms  on  product 
quality. 
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A  NEW  CONSUMER  PROTECTION 

Long-Range  Planning  Oj?tions  report,  the  Consumer  Product  Safety 
Commission's  Office  of  Strategic  Planning  recommends,  for  example, 
that  the  agency  adopt  as  its  .highest  priority  the  reduction  of  "the 
unreasonable  risk  of  injury  from  product  hazards,  with  due  regard 
to  the  social  and  economic  mp'^cts  of  government  action,"  ^2  5^^,^. 
ilarly,  the  National  Highway  Traffic  Safety  Administration's  newly 
announced  Five-Year  Plan  bases  its  regulatory  priorities  on  an  assess- 
ment  of  the  "lifesaving  potential  of  a  safety  standard"  and  the 
"anticipated  costs  to  consumers  and  industry."  -jhc  Commis- 
sioner of  the  Food  and  Drug  Administration  recently  stated,  mean- 
while, that  '  "risk-benefit  balancing  must  be  done  for  drugs  because 
there  is  no  such  thing  as  a  'safe'  drug."  "  Congress  soon  will  begin 
a  major  review  of  the  Delaney  amendment,  which  flatly  prohibits 
any  food  additive  that  "induces"  cancer  in  man  or  animals,  with  a 
view  toward  authorizing  the  FDA  to  regulate  additives  according 
to  benefits  and  risks."  And  fhe  Federal  Trade  Commission  has 
been  attempting  to  ensure  that  the  benefits  of  its  interventions 
substantially  outweigh  whatever  increased  product  costs  are  thereby 
passed  on  to  consumers.*" 

In  general,  government  intervention  under  this  "purchasing 
agent"  model  is  presumed  to  be  desirable  whenever  product  risks 
are  reduced  by  the  proposed  regulation  to  a  greater  extent  than 
costs  are  added.-*'  The  greater  the  disparity  between  these  two 
measures,  the  more  extreme  the  regulatory  response.  Outright  bans 
of  products  are  thought  to  be  necessary  whenever  the  risk  and  mag- 

<2  0FnCE  OF  Strategic  Planninc,  Consumer  Prod.  Safety  Comm'n,  Long- 
Rance  PLANfnNG  OPTIONS  (1978).  At  the  CPSC,  application  of  a  risk-benefit 
approach  has  been  facilitated  by  the  courts.  In  Forester  v.  Consuiner  Prod  Safely 
Commn,  559  F.2d  774  (D.C.  Cir.  1977),  the  court  defined  ''unreasonable  risk"  In 
the  Federal  Hazardous  Substances  Act.  15  U.S.C.  §  126l(s)  (1976),  as  involving 
a  balancing  test  like  that  familiar  in  tort  law:  The  regulation  may  issue  if  tlie 
severity  of  the  injury  that  may  result  from  the  product,  factored  by  the  likelihood 
of  the  injury*  offsets  the  harm  the  regulation  itself  imposes  upon  manufacturers  and 
consumers.  Id.  789  (footnote  omitted).  C/.  Aqua  Slide  'N*  Dive  Corp.  v.  Con- 
sumer Prod.  Safety  Commn,  569  F.2d  831  (5th  Cir.  1978)  (Commission's  finding 
that  safety  standard  was  reasonably  necessary  to  eliminate  or  reduce  unreasonable 
risk  of  injury  not  supported  by  substantial  evidence). 

*3  National  Highway  Traffic  Safety  Ad.,  Dep't  of  Traj^sp    Five- Year 
Plan  (1978). 

"  Foon  CHEiwncAL  News,  Feb.  27,  1978»  at  32.  See  aUo  Hutt.  Unresolved 
Issues  in  the  Conflict  Between  Individual  Freedom  and  Government  Control  of 
Food  Safety,  33  Foon  Drug  Cosm.  L.J.  558  (1978). 

<°  Congress  Plans  Major  Review  of  Food  Laws,  1979  Cong.  Q.  230. 

"  See,  e.g..  Advertising  of  Ophthahnic  Goods  and  Services,  Notice  of  Procced- 
irg  and  Proposed  Trade  Regulation  Rule,  41  Fed.  Reg.  2399,  2400-01  (1976). 

The  cost  of  regulation  should  include,  of  course,  any  foregone  product  bene- 
fits. For  an  early  statement  of  this  formulation,  see  United  States  v.  Carroll  Tow- 
ing Co..  159  F.2d  169  (2d  Cir.  1947). 
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nitude  of  physical  or  economic  harm  thereby  avoided  is  deemed 
substantially  greater  than  product  benefits  foregone.  Regulators 
have  placed  within  this  category  unvented  gas  space-heaters,  lead- 
based  paint,  saccharin,  and  ceruin  drugs.  Design  specifications  or 
performance  standards  are  thought  to  be  appropriate  when  the  dis- 
parity between  product  risks  and  benefits  is  less,  but  nevertheless 
significant,  as  with  "childproof'  aspirin  bottles,  flame-resistant  sleep- 
wear,  nitrites  in  bacon,  rotary  lawnmowers,  and  auto  scat  belts  and 
airbags.  Bans  on  advertising  may  be  justified  in  cases  where  the 
risk-benefit  difference  is  still  less  determinative,  but  the  risks  remain 
of  major  concern,  such  as  television  advertising  of  cigarettes,  chil- 
dren's cereals  and  candy,  or  alcohol.  Mandatory  disclosures  in 
advertising  or  on  labels  are  thought  appropriate  when  risks  and 
benefits,  although  substantial,  are  closely  balanced,  as,  for  example, 
with  food  ingredients,  blood  from  paid  or  volunteer  donors,  and 
energy  efficiency  of  home  appliances,** 

This  "purchasing  agent"  model  of  government  intervention  is, 
of  course,  opep  to  the  charge  that  it  imposes  additional  costs  upon 
members  of  the  consuming  public  who,  because  they  can  use  dan- 
gerous products  more  carefully  or  skillfully  than  others,  or  can 
make  repairs  more  cheaply,  or  because  they  care  less  about  physical 
and  economic  harms  than  other  people  do,  would  prefer  not  to  pay 
more  for  the  safer,  healthier,  more  reliable,  or  more  fully  labeled 
product.  Moreover,  according  to  this  argument,  it  is  unnecessary 
to  impose  the  costs  of  consumer  protection  on  these  voluntary  risk- 
takers  for  the  sake  of  protecting  those  risk-avoiders  whose  prefer- 
ences more  closely  resemble  the  government's;  presumably  those 
risk -avoiding  consumers  would  have  opted  for  the  safer,  healthier, 
more  reliable,  or  more  fully  labeled  product  on  their  own. 

But  this  view  ignores  the  fact  that  the  market  for  consumer 
goods  is  less  than  perfect,  and  often  cannot  be  relied  upon  to  gen- 
erate the  degree  or  quality  of  information  consumers  need  in  order 
to  make  rational  purchasing  decisions.  Product  choice  in  some 
markets  remains  limited:  risk-avoiding  consumers  seeking  a  safe 
automobile  have  no  opportunity  to  choose  a  safer,  more  costly 
bumper  from  the  restricted  range  of  offerings  produced  by  an 

**  Professor  Richard  Wilson  has  urged  that,  based  upon  linear  extrapolation 
from  animal  testing,  activities  or  products  which  create  a  1-in-lOO  chance  of  death 
or  serious  injury  with  each  discrete  usage  should  be  banned,  while  those  which 
create  a  risk  of  less  than  1  in  100,000  should  be  regarded  as  acceptable.  For 
activities  or  products  between  those  two  levels,  public  education  and  warnings  are 
appropriate.  Testimony  of  Richard  Wilson  Before  the  Occupational  Safety  and 
Health  Administration  (Feb.  10,  1978)  (OSHA  Docket  No.  H-090)  cited  in  Hutt, 
iupra  note  44,  at  582-83. 
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oligopolistic  industry.^*  Moreover,  even  under  competitive  condi- 
tions, sophisticated  advertising  and  promotional  techniques  may 
well  manipulate  and  ultimately  distort  consumer  demand 

A  more  sophisticated  analysis,  however,  reveals  flaws  in  the 
"purchasing  agent"  model  which  stem  from  its  antagonism  to  certain 
fundamental  principles  of  American  political  economy.  First,  even 
if  the  government's  calculations  could  exactly  predict  the  quality 
of  products  and  information  that  rational  consumers  would  choose 
in  a  perfect  market,  the  very  insistence  that  government  planners 
'  and  policymakers  intervene  on  behalf  of  consumers  implies  that 
consumers  are  unable  to  take  care  of  themselves.  Substitution  of  the 
choices  of  bureaucrats  for  those  of  consumers  carries  with  it  a  not 
so  subtle  implication  that  consumers  are  relatively  powerless,  if  not 
incompetent,  when  faced  by  the  combined  force  of  corporate  greed 
and  Madison  Avenue  hype.  That  message  is  apt,  at  the  very  least, 
to  offend  consumers'  self-esteem.  A  saccharin  ban  implies  that  con- 
sumers cannot  be  trusted  properly  to  weigh  the  risks  of  saccharin, 
just  as  a  ban  on  television  advertising  to  children  implies  that 
parents  cannot  be  trusted  to  control  their  children's  viewing.  The  ^ 
charge  of  "big  brotherism"  in  this  context  may  come  less  as  a  total 
rejection  of  consumer  protection  than  as  an  affirmation  of  a  pre- 
ferred self-image  of  competence.  Consumers  are  not  dumb;  they 
recognize  that  bureaucrats,  too,  are  fallible  people,  not  necessarily 
more  competent  than  the  consumers  they  purport  to  protect. 

Second,  a  consumer-protection  policy  based  on  a  bureaucratic 
calculus  of  risks  and  benefits  has  no  principled  limits.  Once  it  is 
accepted  that  the  government  can  intercede  between  consumers  and 
sellers  whenever  intervention  can  produce  "better"  purchasing  de- 
cisions, no  obvious  stopping-place  can  be  found.  Such  a  rationale 
opens  the  entire  economy  to  scrutiny.  It  suggests  that  products  are 
"unsafe"  or  "defective"  whenever  the  cost  of  making  them  safer  or 
more  durable  is  less  than  the  value,  as  measured  by  regulators  and 
policymakers,  of  the  extra  safety  or  durability  thereby  achieved. 
Similarly,  it  suggests  that  sellers  should  be  required  to  provide  more 

Albert  Hirschmans  juxtaposition  of  two  consumer  complaints  to  Ford  and 
General  Motors,  with  each  consumer  threatening  to  purchase  from  the  other  manu- 
facturer in  the  future,  is  a  telling  illustration  of  the  consumer's  bind.  Without 
regulation*  an  oligopolistic  market  cannot  be  relied  upon  to  satisfy  both  the  risk- 
avoider  and  risk-taker.  See  A.  Hirschman,  Exit,  Voice,  and  Loyaltty  27  n.7 
(1070). 

^^See,  e.g.,  S.  Ewzn,  Captains  or  Consciousness:  Advertising  and  the 
Social  Roots  op  the  Consumer  Culture  '<1076)i  J.  Galbraith,  The  Afpluent 
Society  149-54  (  2d  rev.  ed.  1969);  J.  Galbraitu,  The  Industrial  State  272-73 
(1967). 
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or  higher  quality  product  information  whenever  the  cost  of  gen- 
erating and  communicating  it  is  less  than  the  value  to  the  consumer,  ^ 
again  as  measured  by  regulators  and  policymakers,  of  acquiring  it. 
At  bottom,  the  risk-benefit  rationale  for  intervention  approximates 
the  kind  of  calculation  that  consumers  traditionally  make  when  they 
choose  a  product,  choose  to  do  without  it,  or  decide  to  consult  first 
with  friends  or  Consumer  Reports  before  purchasing.  But,  because 
bureaucrats  rather  than  consumers  undertake  the  calculation,  the 
risk-benefit  rationale  becomes  a  veritable  slippery  slope. 

Instead  of  merely  correcting  those  market  imperfections  which 
prevent  consumers  from  making  rational  purchasing  decisions,  the 
"purchasing  agent"  approach  to  consumer  protection  goes  much  fur- 
ther; it  replaces  the  decisions  of  consumers  in  the  marketplace  with 
government  edicts,  a  method  whose  premise  is  fundamentally  incom- 
patible with  the  liberal  assumption  that  each  person  is  the  best  judge 
of  his  or  her  own  needs. 

If  this*underlying  contradiction  escaped  attention  fifteen  years 
ago  when  consumer  protection  began  focusing  upon  the  merits  of 
particular  products  rather  than  the  stability  of  particular  markets, 
perhaps  it  was  because  there  were  enough  egregious  abuses  to  justify 
ad  hoc  government  interventions  without  appeal  to  any  overreaching 
principle.  The  list  of  horribles  included  unsafe  automobiles, 
teratogjenic  (fetus-deforming)  drugs,  deceptive  advertisements,  in- 
jurious rotary  mowers,  and  schemes  to  sell  worthless  real  estate.  But 
the  bureaucracy  of  consumer  protection  has  grown  in  the  past  few 
years.  The  occasions  for  intervention  have  now  extended  beyond 
those  most  serious  cases  to  insUnces  which  may  be  less  compelling  on 
their  facts  and  more  in  need  of  a  new  and  principled  rationale.  The 
current  rationale  is  simply  too  grandiose  and  overreaching  to  coexist 
peacefully  with  principles  of  a  free-market  economy. 

B.  Accounting  for  the  Consumer-Protection  Potential  of 
Various  Market  Restraints-- An  Unfulfilled  Need 

As  the  focus  of  consumer  protection  has  shifted  from  markets 
to  products,  its  rationale  has  lost  any  logical  connection  with  the 
existence  or  nonexistence  of  competition.  Accordingly,  no  coherent 
theory  has  emerged  to  explain  how.  and  under  what  circumstances, 
various  restrictions  on  competition  might  help  ensure  or  inhibit 
the  fulfillment  of  consumer  expectations.  Competition  policy, 
aimed  relentlessly  at  market  power  in  any  guise,  has  not  had  to 
compete  with,  or  comprehend,  a  market-based  rationale  for  con- 
sumer protection  because  none  has  been  articulated.    This  has 
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unfortunately  left  courU  and  policymakers  free  to  ignore  situations 
in  which  certain  restrictions  on  competition  can  work  to  the  benefit 
of  consumers.  A  brief  survey  bf^the  current' status  of  four  poten- 
tially pro-consumer  market  restrictions—market  division  agreements, 
tying  arrangements,  occupational  licensing,  and  trademark  proteo 
tion-shows  that  existing  law  and  policy  lack  the  basic  analytical 
tools  needed  to  understand  the  interplay  between  competition  ^nd 
consumer  protection. 

1.  Market  Division  Agreements 
Market-division  agreements  can  make  it  profitable  for  an  outlet 
within  one  vicinity  to  cooperate  with  outlets  in  others.  Because 
such  .agreements  ensure  that  each  outlet's  investment  redounds  to  its 
own  benefit  rather  than  to  -the  benefit  of  *'free  riders'*  selling  the 
same  product  nearby,  each  has  an  incentive  to  promote  the  product 
and  maintain  uniform  quality.^*  Notwithstanding  this  potential 
consumer  benefit,  market-division  agreements  have  been  deemed 
illegal.  In  Utiited  States  v.  Scaly,  Inc.,^^  for  example,  the  Supreme 
Court  determined  that  the  territorial  agreements  by  which  Sealy 
limited  its  manufacturer-licensees  to  sales  in  designated  territories 
■gave  to  each  licensee  an  enclave  in  which  it  could  and  did  zealously 
and  effectively  maintain  resale  prices,  free  from  the  danger  of  out- 
side incursions.'*"  Finding  this  a  sufficient  connection  with  price 
fixing,  the  Court  applied  the  rule  of  per  se  illegality  to  hold  the 
agreements  "unlawful  under  §  I  of  the  Sherman  Act  without  the 
necessity  for  an  inquiry  in  each  particular  case  as  to  their  business 
or  economic  justification,  their  impact  in  the  marketplace  or  their 
reasonableness."       Application  of  the  per  se  illegalUyVst  thus 

5>  The  Supreme  Court  discussed  this  "free  rider"  effect  in  its  recent  opinion  in 
Continental  T.V.,  Inc.  v.  GTE  Sylvania,  Inc.,  433  U.S.  36,  55  (1977). 
••-388  U.S.  350  (1967). 
'  Id.  356. 

Id.  357-58.  The  Sealy  majority  found  the  cliallenged  arrangement  a  thinly 
disguised  horizontal  agreement  among  Sealy's  manufacturer-licensees.  Sealy  was 
tiwned  and  directed  almost  entirely  by  the  owners  and  operators  of  its  licensees. 
Ctiniequently.  according  to  the  majority,  the  agreements  were  in  substance,  If  not 
m  form,  agreement';  among  the  manufacturers  operating  as  equals  in  a  competitive 
market.  As  horizontal  restraints,  the  licensing  agreements  were  subject  to  a  more 
vtringent  standard---traditionally,  a  per  se  standard — than  applied  to  vertical 
restraints. 

In  a  lone  dissent.  Mr.  Justice  Harlan  argued  that  Sealy's  territorial  divisions 
were  vertical  restraints  and  not,  therefore,  illegal  per  se.  He  noted  also  that  such 
agreements  tended  to  Increase  general  market  competition  by  sharpening  Sealy's 
competitive  edge,  especially  since  Sealy  did  not  dominate  the  relevant  market  !d 
361  n.2.  See  Pitofsky.  The  Sylvania  Case:  Antitrust  Analysis  of  Non-pHce  Vertical 
nestrictions,  78  Colum.  L.  Rev.  1  (1978).  for  a  discussion  of  the  distinction  be- 
tween vertical  and  horizontal  restrictions,  as  well  as  mention  of  the  consumer  bene- 
nts  from  certain  types  of  market  restraints. 
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caused  the  Court  to  ignore  the  potential  ^benefits  from  the  market- 
division  agreements,  including  the  possibility  that  they  would  help 
to  ensure  th^  uniformity  of  products  appearing  under  the  licensed  \ 
name  and  trademark.  This  test  ignored  also  the  district  court^sVA 
findings,  never  disputed  by  the  government,  that  the  agreements 
permitted  national  distribution  of  the  uniform  product  and  made  it 
profitable  for  each  licensee  to  contribute  to  national  advertising, 
research,  and  promotion." 

The  Supreme  Court  recently  determined,  in  Continental  T,V., 
Inc.  V.  GTE  Sylvania,  Inc.,^*  that  some  vertical  market  divisions  are 
legal,  in  part,  because  they  ^rve  to  "promote  interbrand  competi- 
tion by  allowing  the  manufacturer  to  achieve  certain  efficiencies  in 
the  distribution  of  his  products."*^'  Although  it  remains  to  be 
seen  what  sorts  of  market^livision  agreements  or  other  vertical  re- 
straints will  pass  muster,  presumably  those  which  creat^^ efficiencies 
in  maintaining  product  quality  within  the  distribution  process 
should  no  longer  be  deemed  illegal  per  se— particularly  if  the 
manufacturer  has  no  reasonable  alternative  means^of  ensuring 
quality."* 

2.  Tying  Arrangements 

Tying  arrangements,  like  agreements^ to  divide  markets,  also 
may  protect  consumers  from  poor  maintenance  W  servicing  of 
products.  But  the  courts  have  tended  to  strike  down  these  arrange- 
inents  without  regard  to  potential  consumer-protection  benefit.  In 
United  States  v,  Jejrold  Electronics  Corp,^^  for  example,  the  court 
found  illegal  a  tying  arrangement  through  which  Jerrold  sold  whole 
antenna  systems  only  on  condition  that  it  install  and  service  them 
itself  and  replace  any  parts  with  Jerrold  equipment.  Although  the 
court  did  recognize  that  the  arrangement  guarded  against  unsatis- 
factory performance  resulting  from  system  installation  and  servicing 
by  companies  lacking  the  requisite  knowledge  and  skill,  the;  court 
perfunctorily  determined  that  this  did  not  justify  the  tying  arrange- 
ment in  the  already  mature  community-antenna  industry."^  In 

WW.  358-62. 
"433  U.S.  36  (  1977). 
54. 

Vertical  restraints  have  been  upheld  where  they  are  related  to  product 
safety,  have  no  anticompetitive  effect,  and  are  ancillary  to  the  seller's  main  pur- 
pose of  protecting  the  public  from  harm  or  itself  from  product  liability.  Id,  55 
n,23.  See  Tripoli  Co.  v,  Wella  Corp.,  425  F.2d  932  (3rd  Cir.)  (en  banc)  cert. 
denied,  400  U.S.  831  ( 1970),    See  also  Pitofsky,  supra  note  54. 

187  F.  Supp.  545  (E.D,  Pa,  1960),  aff'd  per  curiam,  365  U.S,  5^7  (1961), 
«o/d  557,  558, 
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drawing  its  coflcliision;  the  Jerrold  court  assumed,  but  certainly  did 
not  prove,  that  cpnsiitner-protcction  interests  would  be  served  ade- 
quately by  independent  servicing.  It  ignored  the  considerable 
goodwill  interest  that  any  manufacturer,  whether  in  a  young  or 
mature  industry,  ^has  in  raaintainirig  its  own  product:  the  inde- 
.  pendent  servicemari  cm  always  blame  his  failures  on  product 
quality,  a  luxury  tlie  manufacturer  does  not  enjoy. 

'  3.  dccupatiori^l  Restrictions 
^  Occupational  iixestrictions.  in  the  form  of  swte  licensing  laws 
and  so<alled  "ethjcal"  restraints  imposed  by  professional  associa- 
tions, have  traditionally  beeii  justified  on  the  assumption  that  they 
protect  consumersi.  But  such  restrictions  have  increasingly  come 
under  antitrust  fire.  The  Federal  Trade  j:ommission  has  chal- 
Icnged  certain  *state  occupational  licensing''^ laws  as  unfair  trade 
practices,*!  Both  the  Commission  ^nd  the  Antitrust  Division  of  the 
Department  of  Justice  have  challenged  "ethical"  restrictions  on  the 
delivery  of  profession^  Services!"  ^  Although  these  challenges  have 
attempted  to  compare  t^j^.benieftts  o£  competition  with  the  costs  to 
consumers  of  inadequate  service^which  might  follow  the  lifting  of 
restraints,  there  has  been  no  methbd  for  deciding  which  licensing 
statutes'shpuld  be  challenged  in  the  first  place.  Because  consumer- 
protection  policies  have^  lacked  any  dynamic  market  theory,  it  re- 
mains unclear  when  natural  market  incentives  alone  can  be  relied 
on  to  protect  consumers  Without  licensing,  or  when  licensing  may 
be  the  most  efficient  pieans  of  db'in^  so,  [ 

Indeed,  the  Supreme  Court  has  rejected  a'ny  balancing  of  the 
benefits  to  consumer  .protection  '  when  "e);hical"  restrictions  are 
challenged  under  sedion  1  of  the  Sherman  Act."  In  National  So- 
ciety  of  Professidnftl  Engineers  v.  United  States,^*  the  government 
brought  a  civil  antitrust  actioi;^  against  tlxfC  professional  associa- 
tion; the  associapoit's  canon  bf  ethiA  prohibited  competitive  bid- 
ding by  its  members,  and  the  government  alleged  that  this  restrictio/i 
violated  the  Sherman  Act.   As  an  affirmative  defense,  the  association 

«i  See,  e.g.,  Disclosure  Regutetions  Conceniing  Retail  Prices  for  Prescription 
Dnigs,  Proposed  Trade  Regulation  Rules,  40  Fed.  Reg.  24,031  (1975),  withdrawn 
^43  Fed.  fteg.  54,951  (1978);  Advertising  of  Ophthabiic  Goods  and  Services,  16 
C.F.R.  §  456  (1079);  Funeral  Industry  Practices,  Trade  Regulation  Proceedinc.  40 
Fed.  Reg.  39,901  ( 1975)  j  to  be  codified  In  16  C.F.R.  {453). 

•3  E.g.,  National  SocV  of  Professional  Engw  v.  United  States,  435  U.S  679 
(1978);  American  Medical  Assn,  No.  9064  (F.T.C.,  complaint  Issued  Dec  19 
1975),  [1973-1976 .Transfer  Binder]  Trade  Reo.  Rep.  (CCH)  ^  21,068. 

«  15  U.S.C.  {  1  (1976).  , 

•«43o  U  S.  679  (1978).  <^ 
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contended  that  the  canon  was  a  reasonable  restraint  of  trade  because 
it  minimized  the  risk  to  public  safety  that  competitive  bidding 
would  induce  engineers  to  cut  prices  and  ptovide  dangerously  low- 
quality  services.  The  district  court  granted  an  injunction  against 
enforcement  of  the  canon,  and  the  court  of  appeals  affirmed.** 
Acknowledging  that  there  was  a  risk  that  competition  would  cause 
some  suppliers  to  market  a  defective  product  and  that  the  associa- 
tion had  provided  ample  documentation  to  support  its  position,*** 
the  Supreme  Court  nevertheless  unanimously  affirmed.  The  Court 
reasoned  that  restraints  of  trade  under  the  Sherman  Act  may  be 
deemed  reasonable  only  insofar  as  they  promote  competition,  not 
because  they  protect  consumers  from  dangerous  products*  "The 
judiciary  cannot  indirectly  protect  the  public  against  [potentially 
defective  products]  by  conferring  monopoly  privileges  on  the  manu- 
facturers." " 

4.  Trademark  Protection 

Notwithstanding  their  potential  importance  to  consumers  in 
ensuring  consistent  quality  and  reliability,*^  trademarks  also  have 
been  the  object  of  antitrust  attacks.  In  one  recent  FTC  order,  an 
administrative  law  judge  found  that.  Borden,  Inc.  had  unlawfully 
maintained  a  monopoly  position  in  the  processed  lemon  industry 
In  addition  to  a  preponderant  market  share,  the  judge  found  to  be 
"strongly  demonstrative  of  monopoly  power"  the  "overwhelming 
dominance  of  the  ReaLemon  brand,  ...  its  acceptance  over  the 
years  by  the  trade  and  the  public  as  the  premium  brand"  and  the 
premium  price  it  commanded.'*  Ignoring  the  fact  that  this  pre- 
mium price  may  well  have  represented  wh^t  consumers  were  will- 
ing to  pay  for  consistent  quality,  the  judge's  reason^g  proceeded 
strictly  according  to  competition  theory:  "the  heart  of  the  monopoly 
power  preserved  and  maintained  by  respondent  Borden  lies  in  the 
ReaLemon  trademark  and  its  dominant  market  position.  For  com- 
petition  to  enter  the  processed  lemon  juice  industry,  the  barriej  to 

"  The  district  court  made  no  finding  as  to  the  risk  that  competitive  pressures 
would  result  in  the  design  of  ine£Bcient  and  unduly  expensive  structures,  finding 
instead  that  the  canon  was  illegal  on  its  face.    Id,  684-86. 

^Id.  694. 

«'/<£  695-9a 

«*Stfe  Schmalensee,  On  the  Ute  of  Economic  Models  in  Antitrust:  The 
ReaLemon  Case,  127  U.  Pa-  L.  Rev.  994.  1036  (1979). 

<B  Borden.  Inc.,  No.  8978.  slip  op.  at  167  (F.T.C.  Aug.  19,  1976)  ( ALJ  deci- 
sion) (1976-19791  3  Trade  Reg,  Rep,  (CCH)  1121.194.  modified,  (F.T.C.  Nov.  7, 
1978)  (opinion  of  the  Comm  n),  (1976-19791  3  Trade  Reg.  Rep.  (CCH)  121.490, 

TO  Id, 
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entry  which  inheres  in  the  ReaLemon  trademark  must  be  elimi- 
nated/'" Accordingly,  the  judge  required  Bprden  to  license  use 
of  its  ReaLemon  trade  name. 

Although  the  remedy  of  compulsory  licensing  was  rejected  by 
the  full  Commission  on  appe^«  that  action  merely  reflected  the 
Commission's  view  that  licensing  was  unnecessary  to  curb  Borden's 
monopoly.  Like  the  administrative  law  judge,  the  Commission 
made  ifo  attempt  to  evaluate  the  possible  value  of  trademark  pro- 
tection to  consumers.'* 

This^'  then,  is  a  brief  survey  of  the  present  state  of  consumer- 
protectiorij  competition  policy.  Under  a  "purchasing  agent"  model, 
govemm^ijt  has  increasingly  intervened  to  regulate  distribution  of 
particular!;  products  services,  restrained  only  by  a  balancing  of 
the  costs  atid  benefits  of  intervention.  Objections  to  the  paternalism 
inherent  in  this  approach  are  compounded  by  its  illimitable  sweep. 
AntitrustfipoUcy,  on  the  other  hand,  has  ignored  the  goal  of  protect- 
ing const|iine^|rs  against  such  "bad"  purchases,  possibly  because  no 
criteria  ha,ve|been  proposed  for  deciding  under  what  circumstances 
underconipeptive  markets  protect  consumers  more  or  less  efficiently 
than  full^l  competitive  ones. 

Having  now  considered  the  evolution  of  consumer  protection, 
a  rethinkihg  of  its  fundamentals  is  in  order.  What  criteria  should 
guide  government  decisions  to  intervene  on  behalf  of  consumers? 
Once  a  decision  to  intervene  is  made,  what  form  should  the  inter- 
vention take?  Before  these  questions  can  be  answered,  however, 
it  is  necessary  to  arrive  at  an  understanding  of  why  consumers  need 
protection,  and  what  the  goal  of  government  intervention  ought  to 
be. 

i         III.  The  Goal  of  Consumer  Protection 

donsttmer-protection  policy  has  suffered  at  bottom  from  a 
confusion  about  goals.  An  implicit  assumption  of  the  "purchasing 
agen(,:'  approach  is  that  consumers  cannot  be  trusted  to  make  ra- 
tional purchases.'*    Therefore,  to  protect  consumers,  government 

Sfiorden,  Inc.,  No.  8978  (F.T.C.  Nov.  7.  1978)  (opinion  of  the  Commn). 
Ue7W979l  3  Tbade  Reg.  Rep.  (CCH)  1(21,490. 

^^The  economic  impIicatioDS  of  heavily  advertised  brand  names  and  trade- 
marks ^are  the  subject  of  heated  debate  among  economists.  Sec  W.  Comanoh,  & 
T.  WiLso^,  Advebtisinc  and  Maheet  Poweb  8-63  (1974);  J.  FEnctJSON,  Adveh- 
■nsiNCf*  AXD  Competition:  Theoby,  Measurekcent,  Fact  15^  (1974);  Brozen, 
Entry  Barrieu:  Advertising  and  Product  Differentiation,  in  Industrial  Concen- 
thation:  The  New  LsAnmNC  115  (H.  Coldschmid,  H.  Mann  &  J.  Weston  eds. 
1974).        ;^  / 

See  text  following  note  50  iupra^ 
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must  intervene  to  monitor  - the  quality  of  products  and  services 
sold  in  the  market.  In  essence,  the  ''purchasing  agent"  rationale  is 
an  extension  of  paternalistic  government  efforts  to  protect  consum- 
ers from  the  consequences  of  their  own  appetites— such  as  preventing 
consumers  from  buying  sex,  marijuana,  pornography,  or  liquor. 

An  approach  to  consumer  protection  more  sympathetic  to 
liberal  free-market  principles  that  govern  the  American  economy  is 
possible.  The  problem  lies  not  with  "bad"  products  or  irrational 
consumers,  but  in  certain  market  conditions  which  do  not  provide 
sellers  with  sulTicient  incentive  to  prevent  rational  consumers  from 
making  costly  mistakes.  A  consumer-protection  rationale  focusing 
on  the  likelihood  that  consumers  within  particular  markets  will 
misestimate  physical  or  economic  risks  attendant  upon  their  pur- 
chases can  provide  a  strong  basis  for  government  intervention,  un- 
tainted by  paternalism. 

A.  Hidden  Costs  and  the  Costs  of  Informatiori 

Consumers  bear  several  related  costs  when  they  purchase  goods 
or  services,  only  the  most  visible  of  which  is  the  purchase  price. 
Odier  costs  are  often  hidden:  the  product  may  cause  bodily  injury, 
impair  health,  or  damage  property;  it  may  require  expensive  or 
time-consuming  maintenance  or  have  to  be  totally  replaced  in  a 
relatively  short  time;  it  may  require  enormous  amounts  of  fuel; 
or  it  may  be  inadequate  to  perform  the  tasks  that  the  consumer 
has  in  mind,  requiring  the  consumer  to  forego  those  tasks  or  spend 
more  to  perform  them. 

The  rational  consumer  ^'^  will  wish  to  minimize  the  product's 
total  cost  (its  purchase  price  plus  these  hidden  costs),  while  at  the 
same  time  receiving  a  product  that  fultills  his  needs.  But  to  ac- 
complish this  goal,  he  must  bear  still  other  costs.  First,  he  must 
define  his  needs.  Diagnostic  information,  which  identifies  and 
measures  such  particular  requirements,, can  be  expensive.  To  avoid 
gastric  upset,  the  consumer  may,  for  example,  have  to  undergo  a 
battery  of  tests  to  determine  what  foods  his  stomach  cannot  abide; 
similarly,  to  avoid  the  possibility  that  a  newly  purchased  waterbed 
will  crash  through  the  ceiling,  the  consumer  may  have  to  employ 
a  structural  engineer  to  measure  the  tolerance  of  his  upstairs  floor. 
Second,  after  discovering  his  particular  needs,  the  consumer  must 
learn  the  capabilities  of  different  products  to  fulfill  those  needs. 

The  "rational  consumer"  is  of  cotme  a  fiction;  no  one  contends  that  con- 
suiDcn  are  actually  as  rational  as  this  hypothetical  person.  Nonetheless,  the  con- 
cept can  be  useful  in  pre<iicting  general  patterns  of  behavior. 
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Product-testing  inforaation.  revealing,  for  example,  the  contents 
of  a  particular  can  of  food  or  the  fully  inflated  weight  of  a  par- 
ticular  waterbed.  also  can  be  costly.  Third,  for  die  diagnostic  and 
product  testing  information  to  be  useful,  the  consumer  must'  have 
meaningful  access  to  it  in  a  timely  manner.  Communication,  in 
the  form  of  product  advei;tising  and  consumer  searching,  is  then  a 
third  related  cost.'* 

For  some  purchases,  the  combined  costs  of  diagnosis,  product 
testing,  and  communication  may  exceed  any  savings  in  tlie  total  cost 
of  the  product  sought.  But  it  would  be  nonsensical  for  a  consumer 
to  expend  more  resources  trying  to  16cate  a  product  than  the  poten- 
tial  savings  available  fr6m  its  use.  If.  for  example,  a  consumer  has 
discovered  three  adequate  lawnmowers  of  equal  price,  the  best  of 
which  would  save  him  one  dollar  in  convenience  and  quality,  there 
is  no  reason  to  spend  more  than-  one  dollar  to  discover  which  of 
the  three  is  truly  best.  Accordingly,  a  rational  consumer  will  pur- 
chase  product  information  only  to  the  point  at  which  the  marginal 
cost  of  obtaining  that  information  is  likely  to  exceed  any  marginal 
gain  in  the  total  value  of  the  product."  Thus,  the  "best"  purchas- 
ing  decision  is  not  best  in  absolute  terms,  but  only  relative  to  the 
cost  of  the  diagnosis,  product  testing,  and  communication  necessary 

^«  A  slightly  different  typology  has  been  used  by  Nelson,  who  distinguishes 
between  search  qualities '-Kjualilies  of  a  product  that  the  consumer  can  deter- 
mine prior  to  purchase^and  "experience  qua llties"-^uaU ties  that  the  consumer 
cannot  determine  prior  to  nurchase.  Nelson.  Advertising  as  Information,  82  J. 
Pol.  Econ.  729,  730  (1974);  Nelson,  Information  and  Consumtt  Befiavio^.  78  J 
Pol.  Econ.  311  312  (1970).  Darby  and  Kami  use  the  term  "crede^i^Tq^^ 
to  describe  quahtiea  that  cannot  be  evaluated  through  normal  use  of  a  prodUct  but 
can  bo  assessed  only  by  gaining  addiUonal  cosUy  information.    Darby  Kami 

0973^'^''  ^  *  ^*  ^-^9 

"This  model  of  course  simpllfiM  both  the  economics  and  the  psychology  of 
consumer  search.     The  marginal-value/marginal^st  calculation  Is  not  sfrictly 

Z  l^rcJ^Tn*'""  fti*''^"^"^  °'  ^^'^^^  searchers. 

noD-scarchen  can  secure  the  beneBts  of  product  Information  without  sustaining  any 
costs,  as  producers  are  likely  to  compete  for  the  searchers'  business  while  offering 
ulJLT^  ii"^  I  nOD-searchcrs/  See  Salop  &  StlgUtz.  Bargains  and  Ripoffs:  A 

493-95.  501  (1977);  see  aUo  Rothschild,  Models  of  Market  Organization  With 
Ijnpcrfect  Information:  A  Survey,  81  J  Pol.  Econ.  1283  (1973).  But  the  notion 
that  producers  will  compete  for  searchers'  business  may  not  extend  fully  to  those 
markets  in  which  hidden  costs  are  excluded  from  the  purchase  decisions  of  aU  but 
the  most  .cijjpulous  searthers.  In  these  instances,  producers  may  compete  only  as 
to  pnce.  with  poor  quality  or  substandard  performance  prevalent  throughout  the 
market   See  text  accompanying  notes  81-86  infra. 

For  a  recent  study  of  the  economics  of  information,  see  Schwartz  &  Wilde 
Intervening  in  Markets  on  the  Basis  of  Imperfect  Information:  A  Ugal  and  Eco^^ 
nomU:  Ana  usis^  127  U.  Pa.  L.  Rkv.  630  (1979).  See  aUo  Katona  &  MuelS. 
A  Study  of  Ptirchase  Deci^ns  in  Consumer  Behavioh:  The  Dynamics  or  Con 
5UME^  Reaction  30.  49.  52.  79-80  (L.  Clark  ed.  1954);  Stiglcr,  The  Econo^L 
of  Information,  69  J,  Pol.  Econ.  213  (1961),  i^conomics 
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to  make  it.  .That  some  consumers  may  accept  high  total  costs,  in 
the  foij^&dangeifejis,  inadequate,  or  high  energy-consuming  prod- 
Nyftj^^bl^g^  the  market  is  functioning 

in^i^ieittly/  for  such  a  choice*/may  reflect  a  rational  trade-off 
c^g^jnst  even  higher  inforx^ktioir  costs.  ,  \  \ 
:         It  follows  that  a  range  of  less  costly  products,  with  "cost"  again 
'^hcluding  potential  hidden  costs,  will  require  less  costly  attempig.^1;^ 
^o  ensure  that  the  purchasing  decision  is  a  proper  one.   If  the  priM^ 
of  the  product  is  low,  and  the  possible  adverse  consequences  of  a 
bad  choice  are  niinimal,  the  consumer's  own  diagnosis  may  be  com- 
pletely adequate  ("I  know  what  kind  of  food  agrees  with  me");  as 
well  as  his  own  search  ("Let's  see  if  there's  a  restaurant  in  the  neigh- 
borhood"); and  his  own  testing  ("It  looks  like  a  dive,  but  I'll 
try  it  once").  Alternatively,  consumers  might  rely  on  the  judgment 
of  trusteed  friends,  who  are  aware  of  their  particular  needs  ("You'll 
love  the  ambiance,  but  don't  eat  the  goulash").    If  the  product 
proves  worthy,  then  the  cost  of  diagnosing,  testing,  and  locating  it 
in  the  future  can  be  greatly  reduced  by  merely  repurchasing  it.  In- 
deed, the  business  value  of  the  "goodwill"  derived  from  an  estab- 
lished trade  name  or  marketing  technique  is  that  consumers  are 
willing  to  pay  a  premium  for  what  they  save  by  avoiding  costly  di- 
agnosing, product  testing,  and  searching.'^* 

Occasionally,  of  course,  it  is  more  reasonable  to  look  elsewhere 
for  reliable  information.  When  an  incorrect  purchasing  decision 
could  pose  high  risks  to  health  or  property,  or  could  result  in  sub- 
stantial economic  loss,  self-diagnosis  or  self-testing  is  unwise.  Pru- 
dence would  dictate,  for  example,  that  one  seek  expert  advice  about 
the  need  for  maintenance  or  repair  of  complex  machinery  such  as 
an  automobile,  home  plumbing,  or  one's  own  body.  Similarly,  it 
is  advisable  to  refrain  from  ingesting  unidentified  pills  or  investing 
a  small  fortune  in  an  untested  machine  "just  to  see  if  it  works,"  and 
to  rely  instead  on  tests  performed  by  others.  Indeed,  it  is  often 
necessary  for  sellers  to  offer  new  products  at  a  discount  or  to  guar- 
antee "complete  satisfaction  or  your  money  back"  in  order  to  offset 
consumers'  understandable  reluctance  to  sail  such  uncharted  seas. 
By  the  same  token,  if  the  sources  of  diagnostic  or  product-testing 
information  are  scattered,  but  the  group  of  consumers  who  want  the 


To  be  sure»  advertising  may  be  used  to  establish  goodwill.  Although  the 
product  image  created  by  advertising  may  substitute  for  product  quality,  "informa- 
tive advertising"  may  serve  a  useful  purpose  when  employed  by  new  entrants  to 
identify  an  established  producer  who  has  chosen  to  *'rest  on  his  laurels"  rather 
than  maintain  consistent  quality.  Boyer,  Informative  and  Goodwill  Advertising,  56 
Rkv.  Econ.  &  Stat.  541  (1974). 
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information  are  identifiable  and  can  be  reached  through  some  com- 
mon medium,  if  may  be  more  efficient  for  the  sources  to  communi- 
cate their  information  than  for  the  consumers  to  spend  their  own 
time  and  resources  trying  to  locate  the  sources.  For  example,  a 
shipper  specializing  in  Caribbean  cruises  could  locate  prospective 
purchasers  by  advertising  in  the  New  Yorker  far  more  efficiently 
than  prospective  purchasers  could  locate  him  by  writing  to  shipping 
companies. 

Some  sources  of  diagnostic  and  testing  information  sell  nothing 
but  such  information,  with  the  consumer  paying  primarily  for  re- 
liability  and  good  judgment.  Consumer  guides,  independent  testing 
laboratories,  newspaper  reviewers,  an^  various  types  of  appraisers 
fit  within  this  category,  as  do.  on  a  slightly  more  general  level,  train- 
ing manuals,  adult-education  courses,  and  how-to-do-it  books.  Be- 
cause property  rights  in  such  information  are  .limited,  however, 
and  difficult  to  enforce  against  a  recipient  who  is  apt  to  share  the 
information  freely  with  others."  often  only  those  sources  who 
also  have  a  pecuniary  interest  in  the  products  under  scrutiny  can 
bear  the  direct  cost  of  developing  and  communicating  diagnostic 
and  testing  information.  Some  of  these  information  sources  func- 
tion in  effect  as  agents,  and  select  products  on  behalf  of  consumers. 
In  exchange,  they  charge  consumers  a  premium  for  the  quality  of 
their  selection.  Travel  agents,  stock  broken,  realtors,  and  depart- 
ment stores  all  bear  most  of  the  direcjt  costs  of  developing  product 
information  and  then  pass  these  costs  on  to  ,the  consumers  who  find 
it  more  efficient  to  rely  upon  such  intermediaries  than  to  carry  on 
their  oyai  diagnoses,-  tests,  and  searches.  Alternatively,  reliable  in- 
formation about  product  risks  or  inadequacies  can  sometimes  be 
derived  from  competitors,  for  whom  the  cost  of  developing  such 
information  may  be  less  than  the  expected  revenues  generated  from 
sales  of  their  own  product. 

Because  they  have  direct  access  and  control,  sellers  often  can 
generate  test  information  about  their  products  more  efficiently 
than  any  other  source.  They  can  run  tests  as  a  routine  step  in  the 
production  or  marketing  process,  and  they  are  aware  of  the  particular 
product  characteristics  that  require  most  careful  attention.  Sim- 
ilarly, sellers  of  maintenance  or  repair  services  often  can  generate 
diagnostic  information  more  efficiently  than  other  sources  because 
they  can  both  diagnose  and  respond  to  a  particular  need  in  a  single 
transaction. 

^Stfc  generally.  The  Economics  of  Property  Rights  (E.  Furubotn  and  S 
eds.  1074). 
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B.  Minimizing  Consumer  Misestimation  of  Hidden  Costs 

With  this  understanding  of  the  role  of  product  information  in 
purchasing  decisions,  it  becomes  apparent  that  rational  consumers 
will  select  the  source  of  information  that  is  both  least  expensive  and 
most  reliable,  relative  to  the  total  product  cost  at  stake.  The  sources 
of  such  information  likewise  can  be  expected  to  bear  the  direct  cost 
of  producing  it  only  insofar  as  c6hsumer  demand  yields  adequate 
revenues.  In  this  way,  the  information  market  should  generate 
approximately  the  "right"  amount  of  reliable  information  to  enable 
consumers  to  make  adequately  informed  purchasing  decisions. 

Under  perfect  marketing  conditions,  then,  government  inter- ' 
vention  to  protect  consumers  would  be  unnecessary.  One  could 
assume  that  consumers  get  just  the  amount  of  product  information 
they  need,  and  that  they  make  rational  trade-offs  between  product 
information,  product  quality,  and  purchase  price.  .  But  consumers 
may,  for  a  variety  of  reasons,  underestimate  the  risk  of  economic 
loss  or  ^personal  injury  attendant  upon  their  purchasing  decisions. 
Sufficient  product  information  may  be  unavailable  or,  if  available, 
may  be  misconstrued.  Or  consumers  may  overestimate  the  reli- 
ability of  the  diagnosis  or  product-testing  information  received. 
Either  way,  they  will  miscalculate  ^ow  much  additional  information 
they  need—how  much  care  they  should  exercise— before  purchasing. 

The  problem  then  lies  not  in  a  particular  product  or  service 
which  appears  to  be  inadequate,  defective,  unhealthy,  inefficient, 
or  unsafe.  All  these  adjectives  convey  relative  concepts  which  lack 
meaning  outside  the  particular  set  of  expectations  which  frames  the 
transactions.  Manufacturers  and  sellers  make  countless  decisions  to 
substitute  lower  cost  for  a  higher-quality  product  or  product  informa- 
tion, and  there  is  nothing  inherently  wrong  about  these  decisions.  ' 
Rather,  problems  arise  when  consumers,  unaware  of  such  substitu- 
tions, are  urjpleasantly  surprised  by  poorer  quality  (higher  hidden 
costs)  than  they  bargained  for.  Skateboards,  kitchen  knives,  water- 
beds,  *'gas-guzzlers,'*  and  hang-gliders  all  can  have  disastrous  conse- 
quences, but  they  present  little  justification  for  government  inter- 
vention because  consumers  are  apt  to  know  of  their  risks  and  costs 
at  the  time  of  purchase. On  the  other  hand,  life-insurance  policies.  \ 

I  " 

With  regard  to  some  products,  consumers  know  only  of  the  existence  of 
risks.  They  remain  uncertain  as  to  their  distribution  and  unable  to  assess  these 
risks  accurately  because  aU  rele^nt  Information  is  possessed  by  the  seller.  The 
ways  In  which  "imperfect  information"  may  lead  to  market  failures  are  discussed  In 
Akerlof.  The  Market  for  '"Lemons'*:  Quality  Uncertainty  and  the  Market  Mechanism^ 
84  Q.J.  Ecov.  488  (1970), 
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home  insulation,  drugs  and  food  additives  are  more  obvious  targets 
for  government  intervention  because  consumers  are  likely  to  under- 
estimate  the  riskiness  and  costliness  of  theise  products. 

To  be  sure,  the  magnitude  of  the  potential  risk  and  the  gravity 
of  the  harm  are  important  considerations  in  deciding  the  appropri- 
ateness of  intCTVentidn.  A  relatively  small  chance  that  consumers 
will  underestimate  these  measures  may  nevertheless  require  inter- 
vention if  risk  and  harm  are  substantial.  The  point  is,  that  it  is  the 
ignorance  of  consumers,  rather  than  the  product's  intrinsic  risk, 
>vhich  triggers  the  inquiry  into  the  need  for  government  action. 

Misestimations  of  reliability  of  information  or  risk  of. loss  could 
be  reduced,  if  consumers  or  sellers,  or  both,  were  required  to  exer- 
cise more  care  in  their  transactions;  but  how  much  care,  and  who 
should  exercise  it,  are  complex  issues.  The  ultimate  question  is  not 
whether  caveat  emptor  or  caveat  venditor  is  the  correct  principle, 
Jbut  under  what  circumstances  and  to  what  extent  one  principle  is 
^  be  preferred  to  the  other.  If  consumen  and  sellers  could  bargain 
with  each  odier  over  the  allocation  of  this  responsibility,  free  from 
the  costs  of  transacting  those  bargains,  presumal^y  they  would  al- 
locate  the  responsibility  to  the  party  in  the  best  position  to  mini- 
mize  the  likelihood  of  misestimations.    In  fact,  buyers  and  sellers 
in  large-scale  commercial  transactions  do  bargain  over,  such  respon- 
sibilities  and  risks.   In  the  real  world  of  unequal  bargaining  power 
and  Jack  of  coordination  among  consumers,  however,  liability  rules 
may  be  necessary  to  allocate  responsibility  between  the  parties. 
Common  law  causes  of  action  sounding  in  contract  or  tort  in  effect 
require  the  seller  to  bear  the  cost  of  fulfilling  consumer  expectations 
that  his  product  is  fit  for  ordinary  use  and  not  unreasonably  dan- 
gerous, unless  the  seller  gives  warning  that  the  product  is  being 
sold  "as  is"  or  presents  unusual  risks.   But  in  other  circumstances, 
the  costs  of  private  litigation  are  likely  to  be  prohibitive,  and  more 
direct  forms  of  government  regulation  may  be  desirable. 

Viewed  in  this  light,  the  purpose  of  government  intervention 
should  not  be  to  protect  consumers  from  purchasing  "bad"  products. 
Rather,  the  goal  of  consumer  protection  should  be  to  minimize  the 
likelihood  that  consumers  will  misestimate  product  risks  and  hidden 
costs,  by  placing  the  responsibility  for  avoiding  such  misestimations 
on  sellers  and  manufacturers  when  they  are  better  able  to  do  so 
than  consumers.  This  principle  stands  in  sharp  qbntrast  tO:  the 
"purchasing  agent"  model,  which  allows  the  government  to  iht^^ 
vene  whenever  it  decides  that  the  costs  of  a  ^vea product^  including 
hidden  costs,  outweigh  its  benefits.    Here,  1ittierven^jk)ih  is  apprp^ 
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priate  only  when  it  cannot  be  presumed  that  sellers  will  voluntarily 
seek  to  prevent  consumer  misestimations. 

IV.  When  is  Intervention  Appropriate? 

A  proper  allocation  of  responsibility  between  sellers  and  con- 
sumers to  prevent  misestimations  of  product  risk  is  likely  to  occur 
automatically  in  markets  where  sellers  are  concerned  about  develop- 
ing and  maintaining  goodwill,  and  where  consumers  can  easily  dis- 
cover hidden  costs  after  they  have  purchased  the  product.  Under 
those  circumstances  it  is  simply  unnecessary  for  government  to  inter- 
vene to  protect  consumers.  By  contrast,  intervention  may  be  ap- 
propriate when  sellers  are  unconcerned  about  goodwill  or  when 
hidden  costs  can  be  passed  on  to  an  unsuspecting  public  with  no 
detrimental  effect  on  goodwill. 

Consumers  are  often  willing  to  pay  a  premium  for  trustworthi- 
ness and  the  chance  to  avoid  costly  diagnosis,  testing,  and  searching 
among  unknown  products."  For  the  seller  who  capitalizes  on  it, 
this  willingness  to  pay  more  for  a  trusted  product  can  ensure  a 
stable  or  growing  market.  To  preserve  his  market,  however,  the 
seller  will  have  to  incur  costs  of  maintaining  product  quality  and 
consumer  satisfactioi^  At  the  least,  he  must  inform  consumers  of 
potential  hidden  costs,  when  it  is  more  efficient  for  him  than  for  the 
consumer  to  discover  and  draw  attention  to  them,  so  that  consumers 
can  make  informed  trade-offs  between  quality  and  price. 

Such  a  private  ordering  of  responsibility  cannot  be  presumed, 
however,  when  sellers  havcno  particular  stake  in  maintaining  good- 
will. Indeed,  under  these  circumstances,  it  may  be  in  their  interests 
to  mislead  consumers,  to  fail  to  disclose  hidden  costs,  or  generally 
to  sell  products  that  fail  to  meet  consumer  expectations.  And  it  is 
here  that  government  intervention  may  be  appropriate. 

Sellers  are  apt  to  be  unconcerned  about  goodwill  when  con- 
sumers' surprise  and  disappointment  at  the  product's  hidden  costs 
have  no  bearing  upon  future  sales.  This  is  li4^1y  to  occur  if  1) 
consumers  do  not  know  of  the  existence  of  these  co^:  2)  consumers 
know  of  their  existence,  but  are  unable  to  attribute  their  cause  to 
the  particular  product  or  seller;  3)  the  seller  is  not  dependent  on 
repeat  purchases  or  "word  of  mouth"  reputation;  or  4)  the  seller, 
because  of  market  power  or  collusion  with  other  sellers,  knows  that 
the  consumer  has  no  real  choice  as  to  source  of  supply. 


See  text  foDowing  note  78  supra. 
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.  >A.  Difficulty  in  Delecting  Hidden  Costs 

There  are  some  products  whose  hidden  costs  may  easily  go  un* 
discovered.  High  energy  costs  due  to  faulty  installation  of  home 
irisulation,  or  poor-quality  insulation,  are  difficult  for  the  average 
cbnsumer  to  detect,  since  the  moiuhly  utility  bill  provides  no  easy 
method  of  calculation.  Manufacturers  and  sellers  of  insulation 
therefore  have  little  incentive  to  test  their^pf^uct's  energy-saving 
potential  or  to  provide  consumers  with  truthful  information.  Sim- 
ilarly, poor  nursing-home  services  may  be  difficult  for  the  purchaser 
to  discern,  because  the  purchaser  is  often  not  the  elderly  beneficiary. 
Moreover,  the  patient  is  often  too  enfeebled  to  judge  or  complain 
about  the  quality  of  care.  Accordingly,  nursing-home  operators 
may  have  little  incentive  to  maintain  adequate  quality  control,  or 
truthfully  to  inform  prospective  {jurchasers  and  patients  of  the 
level  of  service  provided. 

Ignorance  of  hidden  costs  also  underlies  consumer  dissatisfac- 
tion with  what  is*  suspected  to  be  unnecessary  work  performed  by 
auto  mechanics  or  doctors.  If  diagnostic  or  testing  information  is 
sold  in  conjunction  with  the  service,  the  consumer  may  be  unable 
to  judge  the  accuracy  of  the  diagnosis  or  the  necessity  of  the  opera- 
tion or  repair  work.  But,  because  it  is  normally  more  efficient  to 
bundle  diagnosis  and  treatment  together  rather  than  require  that 
the  mechanic  or  doctor  put  the  subject  back  together  between 
diagnosis  and  treatment,  the  consumer  often  is:  reluctant  to  under- 
take the  eXtra  expense  of  separating  thei^  and  getting  a  "second 
opinion."  The  consumer  can  assess  whether  such  unbundling  is 
worthwhile  only  if  he  is  aware  of  the  risk  and  cost  of  the  bundled 
as  against  the  ^unbundled  diagnosis  and  treatment— risks  and  costs 
ivhich  the  seller  often  has  no  intei^est  in  disclosing.^' 

B.  nTjgiculty  in  Attributing  the  Cause  of  Hidden  Costs  p 

Many  products  have  hidden  costs  which  are  not  readily  trace- 
able because  the  costs  appear  at  such  time  or  in  such  form  that  their 
magnitude  or  cause  cannot  be  discerned.  For  example,  carcinogenic 

82  One  particularly  tragic  example  of  risky  and  costly  bundling  recently  cam© 
to  light  in  Japan,  where  physicians  are  permitted  to  sell  drugs  directly  to  patients  on 
their  own  prescriptions.  The  drug  Clioquinol.  used  throughout  the  world  since  1899 
in  antidiarrhea  medicines,  has  been  found  to  cause  a  severe  and  crippling  nervous 
disorder  when  ingested  in^rg^  quantities.  Only  in  Japan  has  the  drug  had  these 
widespread  harmful  effects^iiecause  Japanese  doctors  have  prescribed  larger  daily 
doses  for  longer  periods  than  physicians  in  any  other  country.  This  might  be 
explained  by  the  bundling  of  diagnosis,  prescription,  and  retail  sales,  which  gives 
Japanese  physiciai^  a  strong  financial  incentive  to  over-prescribe.  See  Wash.  Post, 
Mar.  18.  1979.  $A,  at  1.  ooL  5. 


5^ 


62 


VNIVEIlSITy  OF  PENNSYLVANIA  LAW  HEVIEW  [Vol.  128il 

properties  of  certain  food  additives,  drugs,  or  cosmetics  may  not 
become  apparent  for  years  after  use,  and  even  then  it  may  be  diffi. 
cult  to  attribute  the  problem  to  particular  products.  ll^nce,  manu- 
iacturcn  and  retailers  will  have  little  incentive,  notwithstanding 
their  interest  in  maintaining  goodwill,  to  test  for  carcinogeneity. 
Indeed,  if  consumers  cannot  know  of  a  product's  carcinogeneity, 
manufacturers  and  sellers  may  have  little  incentive  to  develop  safer 
products.  The  cost  of  research  and  development  is  not  likely  to  be 
offset  by  increased  sales,  since  skeptical  consumers  will  probably 
discount  advertisements  of  non-carcinogeneity,  knowing  they  will 
never  be  able  to  verify  them. 

Sometimes  hidden  costs  can  be  traced  to  particular  products, 
but  the  products  themselves  cannot  be  attributed  to  particular 
manufacturers  or  sellers.  The  identification  of  a  defective  product 
^Yith  its  manufacturer  becomes  difficult  if  the  manufacturer  fre- 
quently changes  models  or  promotes  a  new  image,  as  is  often  the 
case  with  automobiles  and  household  products,  respectively.  And, 
even  if  identification  is  possible,  the  past  disappointment  of  con- 
sumers may  be  overborne  by  promises  of  new  and  improved  prod- 
ucts. Alternatively,  if  the  manufacturer  fears  that  consumer  dis- 
satisfaction with  one  of  its  brands  will  jeopardize  others,  the 
manufacturer  may  attempt  to  conceal  its  corporate  identity  and  in- 
duce the  consumer  to  believe  that  there  is  no  connection  between 
brands.  For  example,  corporate  sellers  frequently  hide  their 
identity  when  they  sell  "seconds"  at  lower  quality  and  lower  price 
than  their  name -brand  goods. 

When  consumers  are  unaware  of  hidden  costs  or  cannot  at- 
tribute their  cause  to  a  particular  product  or  seller,  they  are  unable 
to  act  on  their  dissatisfactions.  They  cannot  alter  their  own  buying 
behavior  or  that  of  their  friends  and  neighbors,  because  they  do 
not  know  what  needs  to  be  altered.  As  a  result,  seller  goodwill  is 
not  in  jeopardy  and  sellers  have  no  incentive  to  remedy  the  prob- 
lems. This  suggests  that  government  intervention  may  be  appro- 
priate. It  also  suggests  that  consumer  complaints  are  poor  indicia 
of  which  markets  are  most  in  need  of  government  intervention;  the 
complaints  themselves  are  evidence  that  consumers  are  able  to  dis- 
cover the  causes  of  their  dissatisfaction,  an  important  first  step  in 
eliciting  a  market  response. 

C.  Non-repeat  Sales 
If  the  seller  is  not  particularly  concerned  about  repeat  pur- 
chases by  the  same  consumer  or  other  consumers  within  the  same 
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geographic  area,  then  he  has  no  goodwill  incentive  to  discover  and 
communicate  hidden  costs.  So-called  ''fly-by-night"  sellers,  moving 
rapidly  from  city  to  city;  mail-order  houses,  telephone  solicitors, 
and  door-to-door  sales  networks  that  rely  upon  ever-new  geographic 
«  jnarkets;  and  sellers  of  "once  in  a  lifetime"  products,. such  as  exotic 
vacations  or  tracts  of  land,  often  do  not  depend  on  repeat  pur- 
chases "  Because  consumers  and  their  neighbors  rarely  have  prior 
experience  with  these  sellers,  the  latter  reap  no  particular  benefit 
from  a  reputation  for  trustworthiness.  Rather  than  invest  in  build- 
ing such  a  reputatibn  by  ensuring  that  consumers  get  the  value  of 
their  bargain,  it  is  often  more  profitable  for  such  sellers  to  invest 
in  ways  of  overcoming  the  reluctance  of  consumers  to  contract  with 
the  unknown.  For  example,  the  seller  may  offer  a  discount.  Or. 
frequently,  the  seller  will  provide  large  commissions  to  its  sales 
lorcc,  n  guarantee  of  aggressive,  if  not  ruthless  sales  practices, 

D.  Low  Level  of  Competition 

The  value  to  the  seller  of  goodwill  is  intimately  related  to  the 
competitive  structure  of  the  market.  Sellers  may  have  an  incentive 
to  warn  consumers  of  hidden  costs  in  their  competitors'  products  if 
their  own  hidden  costs  are  lower,  and  thereby  to  build  up  their  own 
goodwill.  But  the  cost  of  developing  and  communicating  such 
information  may  be  greater  than  revenues  expected  from  increased 
sales.  This  may  be  particularly  true  if  the  seller's  product  has 
similar  defects  and  the  warning  merely  induces  consumers  to  shift 
to  other  product  lines,  or  if  the  product  is  so  similar  to  others  that 
any  newly  won  sales  will  be  widely  shared.  But,  even  if  it  were 
profitable  in  the  short  run  to  communicate  such  information,  com- 
petitors might  be  unwilling  to  do  so  for  fear  of  triggering  competi- 
tion in  an  oligopolistic  market,  or  of  creating  opportunities  for 
entry  or  expansion  of  sales  by  new  entrants.** 

More  fundamentally,  if  there  is  tacit  or  explicit  collusion 
among  sellers,  or  excessive  concentration,  goodwill  may  cease  to  be 
an  important'^factor,  since  patronage  can  often  be  guaranteed  with- 
out it.  Under  these  circumstances,  the  seller  has  no  particular  rea- 
son to  worry  when  consumers  underestimate  the  hidden  costs  of 
his  products.    Nor  will  he  have  any  particular  incentive  to  reduce 

"  Mail  order  companies  continue  to  generate  a  high  number  of  consumer 
complaints.  Over  15*  of  the  complaints  received  by  offices  of  the  Better  Business 
Bureau  in  1978  involved  mail-order  purchases;  door-to-door  sales  foUcwed  closely 
behind.   See  Statistical  Summary  op  Betteb  Busikcss  Bureau  Activity  (1978), 

»*  See  Pitofsky.  Beyond  Nader:  Consumer  Protection  and  the  Regulation  of 
Advertising,  90  Harv.  L,  Rev,  661,  664-66  (1977). 
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these  costs.  He  can  reap  the  fruits  of  his  monopoly  cither  by  raising 
prices  or  reducing  quality  control,  and  is  free  to  choose  the  latter 
out  of  sheer  laziness.  The  owner  of  a  so-called  "company  store" 
or  ghetto  supermarket,  often  a  local  monopoly,  is  apt  to  be  less 
concerned  about  fulfilling  his  customers'  expectations  than  he  would 
be  in  a  more  competitive  situation.  Lack  of  competition  may  also 
explain  the  frustration  consumers  experience  at  the  hands"  of  in- 
different government  bureaucrats  and  unhelpful  employees  of 
public  utilities.  To  be  sure,  in  some  cartels,  non-price  competition 
may  substitute  for  more  readily  policed  price  competition,  and 
sellers  may  invest  in  means  of  enhancing  their  goodwill  at  the  ex- 
pense of  their  cartel  compatriots.  But.  the  mutual  interests  of 
cartel  members  will  not  be  served  if  these  campaigns  degenerate 
into  "octane  wars"  or  "tar  and  nicotine  derbies/'^  There  are  > 
therefore  strong  disincentives  for  investment  in  goodwill  in  markets 
with  low  levels  of  competition.  / 

These  four  factors— detectability,  traceability,  reliance  oii  re- 
petitive sales,  and  level  of  market  competition-^ften  interact.  ^T^us, : 
the  likelihood  that  purchasers  of  new  automobiles  will  underesti- 
mate the  frequency  and  cost  of  repairs  resulting  from  "piston  >< 
scuffing"  and  will  not  be  warnejl  by  fellers  of  this  potential  *'cfefectV 
is  high  because  1)  it  may  bc^ifficult  for  consumers  to  delect  this"*  •  ? 
problem;  2)  it  is.  qften  difficult  to  attribute  siSljseqiierit  brc'akdowns 
to  this  factor  rather  thaa  pooivi^ervlcin^  3)  too^t  copsinbers^  are     -  ' 
relatiy^y  inexpel-ienced  ia^urcha§ing  automobiles,  and  dealers' and 
majmfaetp^rs,  although  eager  fpr  r^'epejit  purchases,  inev^rtheless 
ti^Ve  Steady  sti^ams  of  first-time  cqstbmers  apd  of  neV  Hne^'and 
^  modelsior  wiiich  they  can^i^im  iupferiority  over'iadl  former  oiiej^V^ 
and  4)  the  irtdustr/  is  higftly  concentrated,  ofFering  consumers      ^ ; 
relatively  ndrJ*S|^^^ge  of  real  optiongL  all  of  whii:hTire^pi  td  have 
repair^problenis  of  one  sort  or  anftther.^  >     '^^^^S*?-'  /  »*    '  , 

Tfii^is  not^to  saVthat  government  intervention  is^necessarily 
appropriate  wlC^eypr  one  or  more  facto^^  iire  prefi^yiL    It  may  be^ 
lcSs^o$tly"for  ton^i^acmo^discpver  ^nd  Repair  i  "defect"  when  it 
occurs  than  it/is* foi|^anjufacturers  or  dealers  to  warn  'iall  jjurchasers 
of  its  ifk^lihood.  t6  i^jaji:  it  free  of  charger^r^  improve  the  m^^^ 
ufacturing  process  so'Wiat  jsuch  ''defects'*  dcf.^^nK^crUr.\  The  pqiml  ; 
is  thaty{he  prop^  a|lc|iation  of  responsibilit^^r  CQjis^mer  misesti-  » 
mati<5ns  is  i  ess  lU^.^*yror^ccur  autoin^tically  Jftirpuga'maj^ 


w  Id,  665. 


f  8«  ^ee  note  49  supra:  ^  ^      '  ^  '^^ 
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when  there  are  greater  dilBcultiea  in  cost  detection  and  attribution, 
less  dependence  on  repeat  purchases,  or  higher  levels  of  monopoly 
power  and  collusion.  Where  such  impediments  exist,  one  cannot 
presMme  a  proper  allocation  of  responsibility  to  avoid  misestima- 
tions  of  risk.  Government  policymakers  may  therefore  justifiably 
attempt  to  balance  the  costs  of  intervention  against  the  benefits  to 
consumers  of  more  fully  informed  purchasing  decisions. 

The  lesson  for  consumer-protection  policy  is  clear.  Whethet* 
one  IS  considering  a  legislative  or  regulatory  solution  to  a  perceived 
consumer  problem,  the  first  step  is  to  ascertain  whether  and  to  what 
extent  any  one  of  the  four  impediments  outlined  above  is  present  in 
the  product  or  service  market  under  scrutiny.  If  the  impediments 
are  nominal  or  non-existent,  it  can  be  presumed  (absent  special  in- 
stances of  consumer  incompetence  or  vulnerability,  for  which  gov- 
ernment paternalism  may  be  widely  accepted,  such  as  addicts,  young 
children,  or  cancer  victims)  that  the  market  is  efficiently  allocating 
between  consumers  and  sellers  the  responsibility  for  avoiding  mis- 
estimations.  If,  however,  a  substantial  impediment  blocks  the  mar- 
ket's natural  allocation,  it  rfiay  be  appropriate  for  the  government  to 
intervene.  Whether  intervention  is,  in  fact,  appropriate,  and  if  so, 
what  form  it  should  take,  are  questions  which  can  then  be  answered 
only  by  weighing  the  costs  and  benefits  of  government  action. 

V.  How  Should  Government  Intervene? 

Consumers  need  protection  not  because  unsafe  or  defective 
products  are  being  sold,  but  because  the  market  may  sometimes 
shield  the  seller  from  responsibility  for  the  consumer's  misestima- 
tion  of  product  risks.  This  suggests  a  general  approach  to  interven- 
tion that  avoids  taking  direct  control  over  product  quality  or  seller 
conduct.  Since  the  problem  lies  in  the  ability  of  sellers  in  certain 
markets  to  dispense  with  goodwill,  the  solution  will  usually  be  to 
increase  the  importance  of  goodwill  to  those  sellers.  Such  a  strategy 
would  begin  by  overcoming  whichever,  market  factors  have  made 
goodwill  irrelevant.  -r 

This  general  approach  to  the  method  of  government  interven- 
tion is  borne  out  by  a  cost-benefit  analysis  that  aims  for  the  least 
costly  remedy.  The  cost  of  a  particular  intervention  has  two  com- 
ponents: the  cost  to  the  government  of  enforcement,  and  the  cost  to 
the  seller  of  compliance,  some  or  all  of  which  m^y  be  passed  on  to  the 
consumer  in  the  form  of  higher  prices.  Exerting  direct  control  over 
the  quality  of  products  or  seller  conduct  ^  typically  entails  high 
enforcement  costs.    N^w  products  and  models,  new  advertising 
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campaigns,  and  new  ingrcdienU,  arc  all  introduced  into  the  economy 
at  an  overwhelming  pace.  It  is  simply  not  feasible  for  the  govern- 
ment to  police  any  but  a  small  fraction  of  these  initiatives.  By 
contrast,  a  consumer-protection  strategy  aimed  at  creating  goodwill 
incentives  would  involve  smaller  enforcement  costs  because  it  focuses 
directly  on  the  market  and  only  indirectly  on  the  product. 

Similarly,  compliance  costs  are  higher  for  regulatory  measures 
that  directly  control  product  quality  and  seller  conduct  than  they 
would  be  for  a  strategy  of  enhancing  market  incentives.  In  addi- 
tion to  the  cost  of  filing  compliance  reports  with  the  government, 
a  program  of  direct  controls  inevitably  raises  the  quality,  and  the 
price,  of  some  products  higher  than  consumers  are  willing  to  pay. 
The  alternative  approach  outlined  here,  by  contrast,  would  pre- 
serve the  efficiency  of  the  market:  sellers  would  invest  in  goodwill 
only  to  the  extent  that  consumers  were  willing  to  pay  a  premium  for 
trustworthiness. 

To  be  sure,  there  may  be  some  products  with  substantial  hid- 
den costs  which  society  simply  does  not  wish  to  entrust  to  the 
market,  regardless  of  the  sellers'  concern  to  maintain  goodwill. 
The  likelihood  of  consumer  harm  from  the  sale  of  certain  danger- 
ous drugs,  unsafe  toys,^15y  virtually  worthless  real  estate  may  be  so 
great  relative  to  benefits  that,  nothwithstanding  proper  motives  on 
the  part  of  sellers,  a  total  ban  is  justified.  Such  instances  will  be 
rare.  By  and  large,  government  strategy  designed  to  protect  con- 
sumers should  aim  first  to  foster  sellers'  stake  in  goodwill. 

How  can  this  stake  be  enhanced?  Possible  strategies  follow 
directly  from  the  four  impediments  to  goodwill  described  in  pan 
IV.  Consumers'  difficulties  in  discerning  the  hidden  costs  of  the 
product,  attributing  their  cause  to  the  product  or  seller,  or  discover- 
ing the  nature  of  such  hidden  costs  on  the  basis  of  previous  pur- 
chases or  local  gossip,  all  correspond  to  a  set  of  strategies  designed 
to  overcome  such  information  impediments.  The  impediment  re- 
sulting from  low  competition  levels  requires  a  different  set  of 
strategies  which  bear  a  curious  relationship  to  the  first. 

A.  Overcoming  Information  Impediments 

When  manufacturers  and  dealers  are  shielded  from  respon- 
sibility because  of  the  difficulty  of  discerning  or  attributing  to  them 
subsequent  hidden  costs,  consumer-protection  strategy  shouU  aim 
to  establish  causal  connections  between  the  product  and  the  sub- 
sequent cost.  If,  for  example,  the  efficacy  of  a  particular  home  in- 
sulation is  hard  to  discern,  mandatory  disclosures,  such  as  average 
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yearly  energy  savings,  might  be  appropriate.  By  tlie  same  token,  if  it 
is  dlflicul^  for  consumers  to  attribute  unsatisfactory  piirchases  to  a 
lar^c  nianufacturer  or  conglomerate  whose  identity  Js  obscured  by 
a  multiplicity  of  products  and  subsidiaries,  then  perhaps  the  con- 
glpmcjratie  should  be  required  to  disclose  its  Identity  on  all  its 
produ'cts|  And  if  subsequent  health  problems  cannot  readily  be 
lraccd|b|ick  to  certain  drugs,  mandatory  disclosure  of  the  risks  of 
ingesting  tljie  drugs  might  provide  a  solution," 

Because  such  cause-and^effect  information  is  apt  to  be  complex, 
however,  consumers  often  will  have  difRculty  using  it  effectively. 
Thus,  an  appropriate  strategy  might  aim  tp  facilitate  independent 
"information  brokers,"  who  can  process  and  simplify  the  informa* 
tion  according  to  the  needs  of  consumers.  For  example,  manufac* 
turers  6'r  sellers  of  home  insulation  might  be  required  to  offer  the 
services  of,  or  warn  consumers  of  the  need  for,  an  energy  "auditor" 
who  could  (independently  appraise  the  home's  insulation  needs  and 
calculate  potential  energy  savings  from  various  kinds  of  insulation. 
Similafl*^,  when  diagnosis  and  treatment  are  bundled,  as  with  auto 
mechanic^  and  doctors,  an  appropriate  strategy  would  be  to  develop 
a  marke^^^of  independent  diagnosticians  who  would  offer  only  di- 
agnoses. tThese  individuals  would  have  an  incentive  to  warn  con- 
sumers of  the  risk  and  cost  of  unnecessary  treatment.  They  might 
also  refet  consumers  to  specialists  they  knew  to  be  reliable,  a  role 
perhaps  played  in  simpler  times  by  family  doctors  and  local  garage 
mechanics.  The  government  may  need  to  subsidize  such  diagnos- 
ticians, however;  property  rights  in  the  information  disbursed  by 
these  individuals  would  be  quite  limited,  rendering  their  services 
susceptible  to  use  by  "free  riders."  *® 

When  sellers  are  shielded  from  responsibility  because  they  are 
not  dependent  on  repeat  purchases  by  the  same  consumer  or  by 
others  within  the  same  locale,  methods  should  be  devised  to  make 
them  accountable  for  their  improprieties.  For  example,  companies 
that  sell  by  mail-order  or  from  door  to  door  might  be  required  to 
maintain  up-to-date  files  of  consumer  complaints  and  to  inform 
prospective  purchasers  about  the  incidence  and  subjects  of  consumer 
dissatisfaction."®  Alternatively,  these  companies  might  be  required 
to  maintain  broad  warranty  and  insurance  coverage.  Finally,  re- 
sponsibility might  be  placed  upon  a  third  party  who,  because  it 
deals  repeatedly  with  the  seller,  is  better  able  than  individual  con- 

87  See  Pitofsky,  Beyond  Sadcr,  supra  note  84,  at  673-75. 
•8  See  text  accompanying  note  70  supra. 

8»For  an  alternative  remedy,  see  FTC  Mall  Order  Rule,  16  C.F.Ii  §435 
(1979).  / 
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5umcrs  to  hold  tlie  NcUer  accoutuablc  tov  defective  pioductH  or  poor 
service.  If.  for  example,  consumers  were  legally  entitled  to  invoke 
ag;^inst  a  creditor  who  financed  their  punhnsc  of  shoddy  mer< 
chandise  the  same  claims  and  defenses  diey  iiavc  against  die  seller, 
the  creditor  surely  would  have  u  strong  incentive  to  monitor  the 
performance  of  the  sellers  with  whom  it  deals.  So  long  as  this  rule 
is  limited  to  creditors  who  have  regular  business  dealings  with  the 
seller,  it  may  be  a  way  of  maintaining  seller  accountability  far  more 
efficient  than  setting  minimum  standards  for  the  purchased  goods."^ 
A  similar  remedy  would  require  sellers  of  products  with  particularly 
high  hidden  c  osts  to  sell  only  through  fixed  location  dealerships  or 
department  stores,  where  reputational  stake  is  likely  to  be  higher 
than  in  mail-order  pr  door-to-door  sales  operations. 

These  strategies  for  overcoming  impediments  to  goodwill  may 
be  inadequate  or  overly  cumbersome.  Ensuring  that  particular 
disclosures  are  provided,  that  offers  are  made  of  auditors  and  war- 
ranties, or  that  third  parties  are  adequately  policing  the  transaction 
can  pose  a  substantial  enforcement  burden.  In  seeking  to  make 
sellers  accountable  for  the  consequences  of  their  sales,  it  may  there- 
fore be  more  efficient  for  the  government  to  create  and  enforce  what 
might  be  termed  "property  rights  in  trustworthiness."  Such  prop- 
erty rights,  Which  could  take  the  form  of  licenses  or  certification, 
trademarks,  or  exclusive-sales  agreements,  would  allow  higher-qual- 
ity sellers  to  differentiate  themselves  from  poorer  ones  more 
^    efficiently  than  the  market  would  otherwise  4)ermit. 

Government  licensing  or  certifying  can  function  as  an  efficient 
method  of  quality  control  when  mere  reputation  cannbt.  Certain 
pt3^ucts  that  have  risks  difficult  for  consumers  to  assess,  such  as 
prescription  drugs  or  firearms,  are  sold  only  through  licensed 
scrceners  who  can  help  the  consumer  to  understand  the  delicate 
trade-offs  involved.  Such  licensed  screeners  are  well-situated  to 
test  products  for  risks  that  would  elude  individual  consumers,  and 
can  put  their  knowledge  of  past  consumer  product  complaints  to 
good  advantage  in  advising  on  subsequent  purchases.  Moreover,  the 
licensing  or  certifying  authority  can  establish  minimum  professional 
standards,  and  can  review  consumer  complaints  against  licensees  in 
a  single  revocation  hearing.    A  preferred  means  of  ensuring  con- 

This  theory  ha-s  been  embodied  recently  on  a  more  general  level  in  the 
i-*TCs  Rule  433.  Sec  FTC  Preservation  of  Consumers'  Claims  and  Defenses  Rule, 
16  C.F.R.  ?  433  (  1979). 

0^  It  is  interesting  to  note  in  this  connection  that  Montgomery  Ward  complained 
to  Firestone  about  the  poor  quality  of  its  radial  tires  as  early  as  1976,  two  years 
before  the  National  HiRhway  Transportation  Safety  Administration  ordered  a  recall. 
Product  Safety:  Tired  Out,  Newsweek,  Aug.  21,  1978,  at  61. 
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AUincr  protection  and  liudinesi  Investment  in  the  pasu  licensing 
today  i.i  being  considered  by  several  Atate  leginlatnreH  (or  nnrnlng* 
home  operators  and  other  occupations,*'*' 

Certiflcation  also  may  foster  competition  in  product  quality. 
If  the  high  cost  of  credibly  connnunlcatlng  distinctions  of  product 
f  ^quality  makes  sellers  reluctant  to  inform  consumers  that  the  hidden 
costs  of  tlielr  own  arc  lower  than  tliose  of  their  competitors*  products, 
tlie  government  can  encourage  comparisons  by  developing  standard- 
ized comparative  measures.  -  For'cxample,  once  the  Federal  Trade 
Commission  developed  a  uniform  standard  for  measuring  the  tar 
and  nicotine  content  of  cigarettes,  manufacturers  of  cigarettes  with 
lower  tar  and  nicotine  had  an  efficient  means  of  commimlcating 
their  comparative  advantage.  As  a  result,  manufacturers  began  to 
compete  vigorously  to  produce  and  advertise  cigarettes  of  even 
lower  tar  and  nicotine  content,*" 

Trademarks  and  brand  names  can  provide  sellers  an  important 
incentive  to  establish  goodwill  and  provide  an  easy  means  of  identi- 
fying  trustworthiness.  Sellers  obviously  would  have  little  incentive 
to  invest  in  quality  control  and  promotion  if  any  other  seller  could 
capitalize  on  the  investment,  and  consumers  would  be  unwilling  to 
pay  a  premium  for  the  quality  control  and  promotional  informa- 
tion if  they  had  no  way  of  knowing  which  product  embodied  it. 
Trademark  protection  makes  it  protitable  for  sellers  to  invest  in 
quality  control  and  promotion  to  the  extent  that  consumers  are 
willing  to  pay  a  premium  for  them.  Consumers  profit  too,  provided 
that  the  premium  they  pay  still  allows  them  to  save  on  the  total  cost 
of  the  product,  including  hidden  costs,  as  well  as  the  costs  of  diag- 
nosing, searching,  and  testing  it.** 

Occasionally  sellers  will  contract  to  transfer  their  property 
rights  in  goodwill  to  other  sellers  or  several  sellers  will  pool  their 
collective  goodwill.   These  sales  agreements  can  be  profitable  if  the 

82  Sec.  eg..  S.  680»  Pa.  Gen.  AfJSemb..  1636  Scss.  (1079),  an  act  providing  for 
licencing  of  nursing  homes. 

03  In  1967,  when  FTC  testing  of tar  and  nicotine  content  was  begun,  only 
5.5%  of  the  advertising  and  promotional  expend itures^f  cigarette  companies  were 
devoted  to  cigarettes  yielding  15  milligrams  or  less  or  tar.  32  Fed.  Reg.  11,178 
(1967).  Ten  years  later  that  percentage  had  jumped  to  49.45c.  Federal  Tr\de 
Comm'n,  Annual  Report  to  CoNcnEss  on  Cigarette  Advertising,  Table  11 
(1978).  The  extent  to  which  public  demand  for  low-tar  cigarettes  over  this  period 
was  itself  influenced  by  the  ready  availability  of  an  ea^y  comparative  measure*  and 
how  that  demand  ailectcd  advertising  and  promotion  decisions  remains  undetermined. 

The  potential  to  foster  competition  in  product  quality  may  similarly  exist  for 
other  markets  affected  by  Commission  certification  efforts.  E.g.,  16  C.F.R. 
§5  259.1-259.2  (1979)  (automobile  mileage-per-gallon  ratings);  16  C.F,R.  §  409.1 
(1079)  (durability  and  power-consumption  ratings  for  lightbulbs). 

w  See  text  accompanying  notes  75-78  supra.  ^ 
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vmi  U)  (ho  HvWim  of  limiiuaiuiuf]^  overall  (piality  niiuiol,  wliitli 
pi'cftiiinably  rises  with  ihd  iHnnl)ci'  oi  omlcis*  is  levi  ihm  the  pitv 
initiiu  lliai  conaumcrii  arc  williiiK  to  puy.'^^  "Ihc.  Quality  Inn  tnuh'^ 
ntark,  for  cxaiuplt!,  Imxh  l)ccoine  for  cou^nuu^vH  ii  vahiahic  iiHHiuaiuc 
of  ((nality  for  which  titey  are  willing  to  pay  a  puMuinm.  So  lon^ 
na  that  premium  exceeds  the  cost  to  each  independent  proprietor  of 
his  !i|iare  of  .systent  wide  proiiiotiou  and  inspection  leHponsihllities, 
the  pooling  arrangen»ent  will  be  proruahle,"" 

Other  forni|(of  exchrsive  dealinj;  arran^^eiitents  ntay  also  servo 
to  cn&nrc  niainiTacturem  or  sellers  that  their  goodwill  renmins  unim- 
paired and- quality  consistcndy  high.  Agreements  by  which  dealers 
provide  certain  customer  services  in  return  for  a  numufacturer's 
j;rant  of  an  exclusive-sales  territory  can  serve  as  a  device  for  efTicient 
quality  control.  By  this  means,  manufacturers  can  prevent  injury  to 
their  goodwill  from  careless  or  shoddy  retail  servicing,  and  dealers 
can  capture  the  benefits  flowing  from  their  investment  in  promoting 
.and  servicing  a  manufacoirer's  product."  Similarly,  manufacturers 
or  sellers  may  limit  those  permitted  either  to  service  their  products, 
or  to  provide  sjxire  or  component  parts.  Such  a  restriction  may 
ensure  that  the  product  will  be  maintained  in  good  working  order 
and  that  faulty  components  will  riot  jeopardize  it.  Inadequate 
servicing  or  faulty  components  might  otherwise  undermine  a  seller's 
goodwill,  particularly  if  difficulties  in  attributing  the  cause  of  sub- 
sequent problems  were  to  lead  consuiji^ers  to  lay  the  blame  at  the 
seller's  door," 

B.  Overcoming  Market  Concentration  and  Collusion 

If  sellers  have  little  stake  in  maintaining  goodwill  because  of 
market  concentration  or  collusion,  the  obvious  consumer-protection 
strategy  would  be  to  foster  competition.  Such  a  plan  may  neces- 
sitate a  reversal  of  the  strategy  of  increasing  sellers'  stake  in  good- 
will by  promoting  property  rights  in  trustworthiness.  Government 
licencing,  trademark  and  brand-name  protection,  exclusive-sales 
agreements,  and  product  tie-ins  of  servicing  or  component  parts 

The  premium  may  rise  with  the  number  of  outlets  since  opportunities'  for 
consumers  to  save  on  the  costs  of  diagnosis,  search,  and  test  are  iricreased. 

As  n\ore  hotels  qualify  for  membership,  the  consumer  s  premfum  is  likely  to 
grow  <iince  the  trademark  becomes 'more  widely  recognized  and  opportunities  for 
consumers  to  take  advantage  of  it  increase;  but  the  total  costs  of  inspection  and 
promotion  also  are  likely  to  rise.  Theoretically,  system-wide  expansion  should  cease, 
when  the  costs  of  inspection  and  promotion  reach  the  highest  premium  that  con- 
sumcars  are  willing  to  spend  in  return  for  potential  savings. 

See  text  accompanying  notes  51-58  supra. 
*8  See  text  accompanying  notes  59-60  supra. 
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tr.itiaiii  coiupcUtiou  by  cmuiu)^  Imiriors  to  inaikot  ciuxy.  All  havc^ 
been  (he  Un,m  ol  atuld  uit  (Milou  cnuuit^^  In  a  iniuk(i  rliiuactcii/nl 
by  low  IcvrU  o[  coiuprtition,  tboiTfoiT,  curoiciiifi^  |)r()|KM(y  1(^11(1  in 
tniuwortliincss  may  backfire,  and  rrdncc  ncIIcih'  stake  in  goodwill 
rattier  iliaii  increase  it.  On  tlu?  other  hand,  if  in  more  eoiii|)etitivr 
markets  pnmiotion  of  property  rights  in  iriiatwovtliiiiess  enhanceN 
tlie  importance  o(  goodwill,  ilicii  Hiiigleiniiided  pursuit  of  an  ami* 
crust  f^irategy,  Wiilioiit  regard  to  its  effec  ts  on  information  iiupedi* 
inents,  will  likewise  exert  a  negative  cflcct  on  consumer  interests. 

How  then  is  t|}e  choice  to  be  made  between  those  strategies 
designed  to  overcome  information  impediments  and  those  designed 
to  correct  competitive  iiiipedimetiis?  The  preceding  analysis  sug- 
gests several  rules  of  thumb. 

i.  //  products  entail  Mibstautial  hidden  costs,  attribution  and 
reputation  problems  make  it  unlikely  that  cotisunivrs  can  rely  upon 
stller  goodwill,  and  the  market  is  not  particularly  concentrated, 
the  balance  may  tip  toward  the  creation  and  enforcement  of  prop- 
erly rights  in  trustworthiness.  Under  these  circumstances,  trade- 
iiajjK  promotion,  government  licensing,  exclusive-sales  agreements 
and  tying  arrangements  may  be  motivated  priinailly  by  the  desire 
of  sellers  and  consumers  to  trade  in  trustworthiness  rather  than  by 
sellers'  desire  to  collude.  Accordingly,  a  sensible  consumer-protec- 
tion and  competition  strategy  would  foster  these  property  rights. 
For  example,  territorial  restrictions  which  encourage  dealers  to  hire 
well-trained  salespersons  would  be  permissible  for  distribution  of 
complex  'audio  or  camera  equipment;  pros|>ective  consumers  of 
these  products  are  likely  to  want  to  purchase  this  extra  help  in 
assessing  potential  hidden  costs,  and  competition  in  these  markets 
appears  to  be  quite  vigorous, By  the  same  token,  government 
licensing  of  insurance  agents,  doctors,  or  auto  mechanics  is  apt  to 
facilitate  these  sellers'  stake  in  goodwill  by  overcoming  information 
impediments  to  V  greater  extent  than  it  creates  competitive 
impediments.  And  vigorous  promotion  of  trademarks  by  hoteliers 
will  probably  encourage  responsible  service  in  a  relatively  competi- 
tive industry,  thereby  providing  consumers  with  protection  from 
flea  ridden,  sleepless  rvights. 


2.  On  the  other  hand,  when  a  product  has  substantial  hidden 
costs,  but  discovery  and  attribution  of  these  costs  after  purchase  are 
relatively  easy  for  consumers,  and  sellers  are  dependent  on  repeat 

See  text  accompanying  notes  51-73  supra, 
toogg^  Pitofsky,  The  Sylvania  Case,  supra  note  54. 


67 


ihrid  h  Wna  Junltl(:a(i4)u  (m  <rniioiiiil  iniriiilonN,  li(Yiiiin}{, 
limlciuaiki.  and  lyiiif;  at MUHr^inriiu.  Srlloi«  nl  homo  iippliiuu r?i. 
cvnin)|mihy,  or  hainiiij*,  will  In  all  llkclih(pWiM|)|uMr  hom  ihc 
nmikei  with  irhuivr  (h^ipatch  il  ih<7  hiil  iJi;Mi«ly  (hdr  rufiKMiUMs. 
Aiul  thlfi  Hoirroi  icc  live  kM\w  ot  \Uv  luiii  k(i|»liu  r  will  lir  parrlni- 
l.uiy  rlliciciu  if  \\mv  lu)  l)arrirvs  lo  c?nny  hy  potential  nun- 
pnitoiM. 

:i.  Whrn  it  i.v  /ru  clnir  xohich  mfiCilimcuLv-intinmati^n  m 
com(ivtition  art)  paramoufU,  an  iiurrmaliatc  Miatcj^^  ivcpiiicd 
ilisiloiuic«  would  alfii  (ouMimeis  to  the  <piality-(  oiurol  ijisuc,  hm 
leave  to  thnn  the  dn  ision  whether  to  invest  in  truiftvonhiness. 
A  TrJ  avoid  the  auticompeiiiive  clFccC  oi  a  servirii^;  or  eoiuponent 
'3%i4?-in  under  these  ( ircunistaiu the  aellec  eould  be  recpiired  to 
discSo-^e  to  prospective  purchasers  the  exisierue^^l  the  tie-in  and  tlie 
likefy "future  cost,  discoutued  to  present  value,  of  tiie  servicing  or 
(oiupouents.  Consumers  c  ould  then  dec  ide  if  they  wished  to  pay  a 
prennnni  h)r  this  ^narantce  of  continued  product  cpiality.  Similarly, 
to  avoid  the  anticompetitive  eilcris  of  government  licensing,  uu^ 
licensed  scllcni  nevertheless  miRht  be  permitted  to  sell  their 
products  on  condition  that  they  disclose  die  lack  of  government 
approval  and  any  pertinent  risks  that  the  licensing  was  designed  to 
address.  Consumers  could  dicn  choose  the  unapproved,  and  pre- 
snmably  less  expensive  product  if  they  wished.  Rather  than  under- 
take  exclusive-sales  agreements,  manufacturers  ^could  allow  certain 
sellers  to  indicate  that  they  had  been  inspected  and  approved  by  the 
manufacturer;  other  sellers  would  have  to  disclose  that  they  had 
not  been  so  approved.  Once  again,  consumers  could  decide  which 
ihcy  preferred. 

4.  Finally,  when  there  are  little  or  no  hidden  costs  and  products 
are  relatively  simple  and  fungible,  as  with  laundry  detergents,  paper 
napkins,  aspirin,  liquid  bleach,  and  long  grain  rice,  goodwill  is 
unnecessary  to  ensure  that  consumers  get  what  they  expect. 
Under  these  circumstances  the  cost  of  adequate  diagnosis,  testing, 
and  search  is  so  low  that  consumers  have  no  need  to  invest  in  trust- 
worthiness. Here,  vigorous  promotion  of  a  trade  name  may  actually 
cause  consumers  to  overestimate  the  consequences  of  their  purchas- 
ing decision,  and  to  pay  a  premium  for  the  promoted  product  upon 

Porter  refers  to  "(gloods  with  relatively  low  unit  price,  purchased  repeatedly, 
for  which  the  consumer  desires  an  easily  accessible  outlet" — and  for  which  r«earch 
costs  ou^veigh  the  probable  gains  from  asking  price  and  quality  comparisons — as 
"convenience  goods."  M.  Porter.  Interbrand  Choice  Strategy  and  Bilatehal 
Market  Powxr  24  (  1975). 
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the  mistaken  assumptron  that  real  differences  exist  among  brands. 
Because  trademark  or  brand-name  promotion  that  artificially  differ- 
entiates such  a  product  is  likely  to  serve  little  purpose  but  to  create 
barriers  to  competition,^^^?  an  appropriate  consumer-protection 
strategy  would  be  to  require  the  trademark  owner  to  license  the 
trade  name  to  competitors,  or  to  disclose  the  product's  standard 
"generic"  ingredients.  Similarly,  under  these  circumstances,  gov- 
ernment licensing,  exclusive-sales  agreements,  and  tying  arrange- 
ments are  unnecessary  to  present  consumer  misestimation  of  hidden 
costs;  they  are  more  apt  to  protect  sellers  from  potential  entrants 
whose  competition  might  well  reduce  prices.  The  best  consumer 
protection  strategy  would  therefore  aim  at  rescinding  these  property 
rights.  Viewed  in  this  light,  the  administrative  law  judge's  decision 
to  order  trademark  licensing  in  the  FTC's  RcaLemon  case  seems 
entirely  defensible. 

Conclusion 

This  Article  proboses  a  nonpaternalistic  rationale  for  consumer- 
protection  regulatioA  a  rationale  superior  to  that  which  allows 
government  to  intervene  whenever  it  appears  to  regulatdh  thdt  the 
benefits  of  intervention  exceed  the  costs.  The  critical  issue  for 
policymaking  turns  not  on  the  merits  of  particular  products,  but 
on  the  characteristics  of  particular  markets.  Do  sellers  have  suf- 
ficient stake  in  goodwill  to  ensure  that  they  will  bear  the  cost  of 
avoiding  consumer  mistakes,  when  it  is  more  efficient  for  sellers  than 
for  consumers  to  do  so?  When  market  conditions  do  not  facilitate 
sellers'  stake  in  goodwill  and  a  substantial  likelihood  of  consumer 
misestimation  exists,  government  intervention  may  be  appropriate. 

This  analysis  of  when  government  should  intervene  also  sug- 
gests how  mtervention  should  proceed.  Consumer-protection  regu- 
lation should  arm  at  improving  market  performance  by  enhancing 
sellers'  stake  in  goodwill,  rather  than  improving  the  quality  of  par 
^icular  products  or  product  information  This  calls  for  a  strategy  ' 
combining,  in  differing  proportions  according  to  market  character- 
istics, elements  of  disclosure,  propery  rights  m  trustworthiness,  and 
competition.    Such  a  market-centered  approach  to  consumer  protec 

Studies  have  shown  a  strong?  positive  relation.ship  between  consumers'  per- 
ception that  unfamiliar  brands  are  risky  and  the  strength  of  consumers*  expressed 
brand  preferences  Other  experimental  studies  have  shown  that  «:ubiects  are  willing 
to  pay  a  price  premium  for  brands  of  bread  and  beer  with  which  they  have 
experience,  even  though  other  brands  they  could  have  chosen  at  less  cost  wer<' 
identical  *in  all  respects  but  the  labels.  For  a  summary  of  these  and  related  studies*, 
sec  Schmalensee.  tupra  note  68.  at  1036-39 
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tion  would  require  careful  analyses  of  particular  industries  and 
sectors;  not  unlike  those  that  should  underlie  policy  planning  for 
antitrust  enforcement.  Indeed,  data  on  industry  concentration, 
consumer  purchasing  patterns,  and  advertising  and  marketing 
should  inform  decisions  to  intervene  both  to  protect  consumers  and 
to  maintain  competition.  When  the  two  goals  conflict,  several  rules 
of  thumb  may  help  government  regulators  choose  an  appropriate 
strategy  to  maximize  both. 

In  sura,  regulators  engaged  in  protecting  consumers  should  not 
act  as  purchasing  agents,  substituting  their  judgments  for  those  of 
informed  consumers.  They  should  instead  design  ways  to  encour- 
age the  market  to  provide  the  quantity  and  quality  of  product  and 
information  that  consumers  warit,  A  policy  which  thus  seeks  to 
make  the  market  more  responsive  to  consumer  desires  need  not  run 
afoul  of  the  basic  principles  of  competition  policy.  Both  have  at 
their  core  the  same  fundamental  purpose  the  enhancement  of  con 
sumer  welfare 


THE  CONSUMER  ADVOCATE 
VERSUS 
THE  CONSUMER 


During  the  last  century,  recurrent  waves  of  anti-corporate  fervor  have  swept  the 
United  States.  Although  the  particular  issues  debated  vary  with  each  era,  much  of 
the  agitation  has  focused  on  allegations  of  corporate  abuse  of  consumers.  Once 
again,  we  are  riding  such  a  wave,  and  once  again  the  problem  of  protecting  con- 
sumers intrigues  us.  this  time  in  the  movement  known  as  "consumerism." 

There  can  be  little  doubt  that  consumerism  is  an  idea  of  considerable  force. 
For  the  media,  it  attracts  audiences;  for  publishers,  it  is  the  source  of  sales;  for 
some  manufacturers,  it  provides  a  profitable  blessing  for  their  wares;  and  for 
politicians,  it  wins  votes.  That  legislators  who  cast  their  vote  against  bills  carrying 
the  stamp  of  consumerism  do  so  at  their  peril  is  reflected  in  the  fact  that  such  legis- 
lation generally  clears  Congress  by  a  wide  margin.  Thus,  a  bill  establishing  a  Con- 
sumer Protection  Agency  (CPA)  passed  the  Senate  in  1970  by  a  vote  of  74  to  4, 
and  a  similar  bill  gained  House  approval  in  the  current  Congress  by  300  votes. 

One  of  the  distinctive  developments  during  this  era's  agitation  over  the  con- 
sumer has  been  the  birth  of  the  consumer  advocate,  the  self-appointed  vigilante 
of  the  economic  system.  Although  he  is  to  a  large  degree  indistinguishable  from 
the  muck  raker  of  the  past»  his  concept  of  his  role  encompasses  more  than  the 
exposure  of  corporate  malfeasance  and  extends  to  active  representation — in  courts, 
agencies  and  legislatures — of  his  view  of  the  consumer  interest. 

The  central  role  the  consumer  advocate  plays  in  con^un^erism  is  demon- 
strated by  the  proposals  for  governmental  action  which  have  emanated  from  the 
movements,  in  particular  the  call  for  the  creation  of  a  consumer  protection  agency 
empowered  to  intervene  in  the  proceedings — formal  and  informal — of  virtually 
all  other  federal  agencies  '  in  order  to  "represent  the  interests  of  consumers."  *  This 
proposal  seeks,  in  short,  to  institutionalize  the  consumer  advocate  as  a  federal 
agency  and  to  put  the  force  of  government  behind  the  ideology  of  the  movement 
known  as  consumerism.  As  a  result,  a  judgment  as  to  the  merits  of  the  proposal 

'  Sec  generally.  'V.S  Congress,  Senate.  To  Establish  a  Consumer  Protection  Agency, 
Hearings  on  S  1177  and  H  R.  10835  before  !he  Subcommittee  on  Executive  Reorganization 
and  Government  Research  of  the  Committee  on  Government  Operations,  92d  Cong  ,  1st 
Scis..  November  4  4  5,  1971.  (Hereafter  cited  as  Hearings  on  S   l\77  and  HR   10835  ) 

«S.  1 177.  Sec  202  (  1).  H  R  10835.  Sec  203(b)(1). 

R»'|)ri»ditc»'(l  with  thn  pHrtnissliui  .^f  rlip  <op.vri»j!it  ImltU'r  frtini  VVlntj^r.  Kalph  K  Jr  The 
<  i>nsunjpr  Advocftt*^  \  ersits  thn  rntisniiu'r  Wnnlil uKton  Anu'rlran  Knterr)rU<'  InstJtiite'for 
InUlW  I  oijry  Ki's.'ur.'h  (  Ut72 )  \*\  p  (Afn^^rlrari  t  rrprls.'  Institute  for  VnUUc  I'olicv 
|{»>s*M)rch  Hp**t  l«l  iiual.vHis  no  2i5  ■ 
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must  turn  on  the  validity  of  the  concept  of  consumer  advocacy  and  of  the  ideology 
that  spawned  it. 

The  Ideolog>  of  Consutnerisni 

Defense  of  the  consumer  interest  is  an  attractive  cause,  for  all  of  us  are  consumers. 
Indeed,  it  has  long  been  the  creed  of  those  who  believe  generally  in  laissez-faire 
that  consumer  interests  should  not  be  subordinated  to  producer  interests,  which, 
when  recognized  and  protected  by  government,  generally  lead  to  monopoly  and 
restriction  of  output.  It  is  also  the  case  that  in  an  economy  heavily  dependent  on 
technology  and  media  advertising,  problems  of  the  accuracy  and  availability  of 
information  and  the  safety  of  products  are  inevitable.  What  distinguishes  the  con- 
sumer advocate  is  hb  bleak  view  of  the  dimensions  of  those  problems  and  the 
reasons  we  face  them. 

Expositions  of  consumerism  generally  begin  with  a  description  of  the  plight 
of  the  consumer  in  the  Uriited  States  today.  According  to  the  consumer  advocate, 
the  American  consumer  is  in  the  grip  of  corporations  *'ab]e  to  divert  scarce  re> 
sources  to  uses  that  have  little  human  benefit  or  are  positively  harmful.**  *  Beset  on 
the  one  hand  by  products  of  apparent  and  advertised  safety  which  in  fact  endanger 
his  life  and  limb.'*  the  consumer  finds  on  the  other  that  many  products  are  also  of 
considerably  less  utility  than  advertising  had  led  him  to  anticipate. That  very  same 
advertising  induces  him,  moreover,  through  the  sophisticated  use  of  applied  psy- 
chology, to  waste  his  limited  funds  on  items  he  really  does  not  need.* 

The  consumer's  plight  is  of  comparatively  recent  origin,  and  stems  largely  from 
the  complicated  technology  of  today*s  products.  Senator  Gaylord  Nelson  tells  us: 
"Once,  the  consumer  was  the  final  arbitrator  in  marketplace  decisions,  but  with 
our  society  becoming  more  and  more  complex,  due  to  increased  industrialization 
and  specialization,  economic  power  has  shifted  gradually  away  from  the  American 
consumer.**  ^  In  other  words,  the  consumer  can  no  longer  rely  on  his  sense  for 
adequate  information  about  the  safety  and  usefulness  of  his  purchases,  and  is  at 
the  mercy  of  Madison  Avenue.  Manufacturers,  moreover,  are  not  generally  likely 
to  make  the  information  he  desires  available  lest  it  hurt'their  sales.' 

The  list  of  unsafe,  shoddy  or  unneeded  products  seems  endless.  Unsafe  auto- 
mobiles, tires  with  no  durability^  flammable  fabrics,  dangerous  or  worthless  drugs, 

•  Rmlph  Nader,  "A  CiUzen'i  Guide  lo  the  American  Economy,"  t^ew  York  Review  of 
Books,  September  2.  1971,  p  U. 

•  Htarings  on  S.  1177  and  H  R.  10833,  p.  29. 

•  Edward  F.  Cox  et  The  Nader  Report  on  the  Federal  Trade  Commission  (New 
York:  Grove  Press.  1969),  pp.  13-33. 

•Ibid.,  pp.  ISH9 

'  U^.  Congress,  Senate,  Establish  a  Department  of  Consumer  Affairs,  Hearings  on 
S.  860  and  S.  2045  before  the  Subcommittee  on  Executive  Reorganization  of  the  Committee 
on  Goveminent  Operations,  9lftt  Cong.,  1st  Sess.,  March  17,  18,  19,  20.  21,  April  17, 
24;  July  15,  1969,  p.  4  (Hereafter  cited  as  Hearings  on  S  860  and  S  2045  ) 

Why  exponents  of  consumerism  Insist  on  attributing  the  plight  of  the  consumer  to  recent 
evenU  it  unclear,  for  the  complaints  they  urge  are  a  cyclical  feature  of  the  poHtical  landscape. 

•Cox,  The  Nader  Report  on  the  Federal  Trade  Commission^  p.  18. 
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fraudulent  repairs,  worthless  warranties,  leaky  pcns»  adullerated  food,  bread  with- 
out  nulrition,  beef  stroganoff  with  too  little  beef,  superfluous  deodorants,  and  so  on, 
have  all  received  their  share  of  attention.  To  the  consumer  advocate  these  are  not 
isolated  instances  of  human  error.  To  him  they  are  standard  operating  procedure 
in  the  American  economy.  His  estimates  of  the  dollar  value  of  consumer  fraUd  or 
consumer  abuse  suggest  a  problem  of  enormous  dimensions.  Thus,  Senator  Philip 
Hart's  estimate  that  $200  billion  spent  by  consumers  in  1969  (of  total  expendi- 
tures of  $780  billion)  purchased  nothing bf  value  is  part  of  the  consumer  advocate's 
stock  in  trade." 

All  of  this  occurs,  we  are  told,  because  of  the  quest  for  profit  Much,  of 
course,  is  made  of  allegations  about  monopoly  and  the  lack  of  competition  in  the 
economy  But  lo  the  consumer  advocate  it  really  docs  not  matter  whether  there 
is  competition  or  no(.  because  in  either  case  he  argues  that  the  consumer  is  playing 
a  game  he  cannot  win  agamst  his  corporate  adversary  Thus.  Mr  Nader  tells  us 
there  are  "thousands  of  arrangements  that  make  it  possible  for  corporations  to 
avoid  competition  so  that  the  value  of  what  buyers  receive  is  often  outrageously 
distorted  "  "  On  another  occasion,  however.  Nader  has  found  that  ^company 
economy  is  very  often         the  consumer  s  cost  and  hazard"  and  that  com- 

petition IS.  *"as  a  result."  little  more  ihan  'racing  for  ihe  lowest  permissible  com- 
mon denominator  "  " 

The  consumer  s  phght  is  not  caused  by  the  lack  of  government  agencies 
Congressman  Benjamin  Rosenthal  has  pointed  out  that  *'there  are  approximately 
50  Federal  agencies  and  bureaus  performing  some  2(X)  or  300  functions  affecting 
the  consumer  "  There  are  also  any  number  of  state  and  IcKal  agencies  perform- 
ing similar  consumer  protection  functions.  Thus,  it  cannot  be  said  that  a  mindless 
adherence  to  Iwssez-joire  has  left  the  consumer  at  the  mercy  of  malevolent 
producers 

Among  the  federal  agencies  directly  concerned  with  consumer  affairs,  for 
example,  are  the  following  Federal  Trade  Commission,  Consumer  and  Marketing 
Service  (Department  of  Agriculture).  Federal  Communications  Commission.  Fed- 
eral Housing  Administration.  Federal  Power  Commission.  Food  and  Drug 
Administration.  Interstate  Commerce  Commission,  National  Bureau  of  Standards, 
National  Commission  on  Consumer  Finance.  National  Highway  Safely  Bureau! 
National  Transportation  and  Safety  Board.  Office  of  Consumer  Sirrviccs.  the 
President's  Committee  on  Consumer  Interests,  and  the  Securities  and  Exchange 
Commission  Indeed,  the  history  of  consumerism -consumerism  has.  after  all,  been 
a  recurrent  theme  in  American  politics  for  years  is  a  history  of  the  growth  of  a 
large  state  and  federal  bureaucracy 

AM  seem  to  agree,  however,  that  government  regulation  has  failed  The  reasons 

•  Nad*r,  "A  Cnxicn  s  (.ujdc  tu  the  American  Fconomy  "  p  18 

'"James  S   Turner,  Jhr  (  hrmuai  Feaxt  (New  York    Orossman  Publishers    Irl  l9-'0> 
PP    I  M.  I6S 

"  Nader  "A  Citi/rn's  (iuidf  10  the  American  Fconomy  "  p 

"  Turocf.    The  Chrmnai  h  roM .   p    vi   (Foreword   hy    Ralph   Nader)    See  als«)  Cok.  The 
Nadrr  Rrporl  an  fhr  h  rtirral  J  raJr  (  ommii  won.  pp    M  H 
^*  Hranngs  on  S   1177  and  HR    fO^J^p  19 
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^ader  ltcpo|t**  on  ih 
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•  for  this  failure  arc  nugiero^s  bui -three  recur 
first  is  sloi^.  'purc^  and  simple.  Too  manyibuf 
^  or  to  be  asi  productive"  as  they  might.  The 

Commissiorl'(FrC)  rCRoricd  one  wclNpfii^  official  lilei-ally  asWcp  on"  the  job.^'  , 
Second,  apriointments4o  high  positions  an\i  subsequent  policy  decisions  are  all.Jloo 
'  oftervbasetf  on  pi^rtisan' political^pnsideratio^^j^p,^^^  indiiitiutirmem  and  ■ 

'  in  tlte^^c  "interc^vThus.  one  of  the  **N^de'T^^ft^'*  indicate^s'tha*  tfppoinimenls 
to  J  he  Interstate  Coninhixe  Commisiiion  are  J^^llJ  political  plu^J^^*^qJnd  another  ' 
charges  that  the  J^^^i^^V^  ^  Federal  TriS^Copmission  ^jff^ce — in  Oak  Ridge. 
Tennessee—wars  solH5?itw-  i^jural  rcag)n5."p"^  '  , 

The  ft^ird  ingredient  il  r|ioWc^p|^tC|^_Ovrr.  time  an  Ancy  will  tend  to 
respond  njOst  iavopabl>  to  the  orgJnfzed  iln^^sts  which  put  lbji;^osi  resources  i^to 
influencing  it  TV  Jjilerest  of  a  smgle-ccmumcr  in  any  particular  pr^xJuct'  i^Ukely 
i()*1v  small  and  organizatJon  ^wuh  other  consumers  all  bat  impossible  Reducers, 
on  IhV-  other  hand,  tend  to  be  belter  organized  as  well  as  more  persistent,  ar\d, 
therefore,  more  able  to  influence  agency  action  Thus,  il  is  alleged,  regulatory 
i^^cncies  are  all  Iih>  often  "captured"  by  the  very  interests  they  are  supposed  t^ 
regulale  '  To  an  unknown  extent,  similar  forces  also  operate  in  the  legislative 
pmcess  I  icensing  regulations  at  the  local  level  arc  often  enacted  m  the  name  of 
the  CI  Mis  timer  but  arc  in  fact  the  handiwork  of  the  reguhiled  interests,  and  one 
revisiunisi  hisiurian  has  atiributed  much  of  the  legislation  tif  ihc  Progressive  Fra  to 
similar  pressure  from  business  groups  "* 


IL    The  Cure  Offered  b)  ihc  (  onsumer  Advocate 

Having  completed  his  description  of  the  sorry  plight  of  the  American  a>nsumer, 
the  consumer  advocate  ofTers  a  multitude  of  remedies,  of  which  only  the  most 
impt>rtani  can  be  described  here 

First,  better  people  must  be  appointed  lo  responsible  positions  in  the  regula- 
tor) agencies,  for.  in  the  consurocr  advocate  s  view,  it  is  the  quality  of  the  people 
appointed,  ralhet  lhan  the  nature  of  the  regulatory  mission,  which  has  led  to  the 
failure  of  government  Thus,  the  "Nader  Report"  on  the  f*TC"  said  "The  real 
problem  of  the  HTC  -and  indeed  of  an>  faltering  agency —<:an  usually  be  traced 
to  /»<'f>/'/<  '■' '  (v)riginal  empliasis) 

Sect»nd.  the  rhetoric  of  the  consumer  advtKate  leans  toward  measures  which 
hinder  the  markeiing  ot  any  product  tieemed  "unsafe."  wuh  little  regard  to  its 
pDicniial  benefit  *"  Although  there  is  considerable  ambiguit>  as  to  what  disposition 

' »  (         I  he  \  adrr  Ht  n**"  '  t  Jrtai  1  'O'U  (  ,  >ntrru  \  \uii) .  p    I  4K 

'  Ri)l'«frt  Ffllmcth.  7 '1/  lri,r}iuir  (itnifnt'<r  OniiwKfn  (Nfw  >Hrk  dru^sman  Puh 
lishtTS    IrK      |S>"(n    pp  14 

'  (  OK    I  ht    \,iift'r  Hrpiffl  ,>n  Ih,  f  (  Jt  'at  1  Hui<  (  ,.ntmi  \M,>n    pp  ]  W 

JcMiririh    I  ht   f '^it'-\'Ui>  (  , 'nun,'-,  r  ( )ni        >„    pp    l^  2? 
'*liabtic-l    Kolko,    Thi    Jni,mph   of  i  , 'r\ir  \  unxfrj    (Cleveland    Ohio    f  ^na*l  f  H  nj;  Ir  Books 

Mux      I  Ur  '    R'  r"r'  l^f    f  rJr'til    I  »a-l.    <    ,  .o,  r» ,  /  v  » I.  >m     p     |  \0 

li.inci     III.    (  h,  "u,  u:  f  t,jM    pp    VK  i(t\ 
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should  be  made  of  common  items  like  matches  and  knives,  the  consumer  advocate 
is  prone  to  subject  new  products  to  tests  which  require  that  safety  be  established 
before  marketing,  no  matter  what  the  potential  benefits.  The  danger  of  a  thalidomide 
being  marketed  is  to  him  presumptively  greater  than  the  danger  of  a  penicillin  being 
suppressed.'* 

Third,  he  would  outlaw  the  marketing  of  products  which  fail  to  meet  particular 
quality  standards,  StroganofT  without  a  specified  percentage  of  beef  is  not  stroganoff 
and  should  not  be  called  such,-  It  is  also  a  loophole  in  the  law  to  permit  a  product 
which  appears  to  be  a  salad  dressing  but  does  not  meet  salad  dressing  standards  to 
be  sold  as  a  •Svhip."  "  And  he  regrets  that  **in  1970  this  gaping  loophole  in  the 
law  is  still  substantially  available  to  manufacturers,  allowing  products  such  as 
Gaiorade,  the  •thirsi-qucnchcr.'  on  the  market.  Since  the  law  has  no  standards  for 
•thirsi-quenchers,'  Gatorade  can  legally  contain  whatever  the  manufacturer  chooses, 
although  now  he  must  list  the  ingredients  on  the  label  *'  **  The  implication  of  such 
an  approach  is  that  governmeni  is  to  draw  up  a  list  of  permissible  products  with 
requirements  as  to  standardized  structure  and  content., Anything  not  on  the  list 
cannot  be  legally  purchased 

Fourth,  the  consumer  advocate  would  regulate  advertising  Ii  would  not  do  to 
argue  in  detail  here  what  has  been  adequately  disposed  of  elsewhere,'"'  but  it  is  clear 
that  the  consumer  advocate  would  impose  restrictions  which  would  cause  the 
amount  of  advertising  in  the  economy  to  decline  sharply  Advertisements  which 
emphasize  particular  qualities  of  a  product,  for  example,  would  have  to  stale 
that  the  advertised  product  was  not  unique,  if  in  fact  competitive  products  also  had 
those  qualities."  Positive  aspects  of  a  commodity,  moreover ,-*l:ou Id  not  be  high- 
lighted without  detailing  whatever  negative  aspects  might  also  exist. 

Finally,  to  put  the  force  of  government  behind  his  ideological  position,  the 
consumer  advocate  would  establish  an  agency  empowered  to  intervene  in  the  pro- 
ceedings of  virtually  all  other  federal  agencies — including,  under  the  most  extreme 
proposals,  even  informal  prtx:eedings  The  role  of  this  consumer  protection  agency 
(CPA)  would  be  to  'represent  the  interests  of  consumers"  before  those  other 
agencies  in  the  hope  that  the  presence  and  advocacy  of  an  official  consumer 
representative  w\U  ofTsci  the  influence  of  other  organized  interests  on  regulatory 
proceedings  As  Senator  Abraham  RibicofT  has  said,  its  funcuon  would  be  "to 
police  the  departments  and  agencies  to  make  sure  they  are  doing  their  job  for  the 
consumer  What  we  are  trying  to  do  is  put  the  210  million  Americans  in  the 

same  position  as  the  adversary  involved  who  is  supplying  information  to  the  agency, 
to  have  that  agency  head  have  the  same  information  from  the  consumer's 
advocate  "  "  The  proposed  agency  would  also  have  power  to  receive  complaints 

"  Ibid  ,  p  22S 
"  Ibid  .  p  64 
"  Ibid    p  ]2*^ 

ib»d  .  p  no 

'••Sec  genrrallv  >  air  hMiirn  '  I  h<-  Ktl  Ati.i*k  on  A  J  >cf  i  i^inp  •  speech  hcfi)rc  ihc 
Indiana  Broad*,  avirr^  AsMKuihon   March  !4 

>*  Hfarings  on  S   fi^O  and  S   2(U  \ ,  pp    IQ.V  |0"» 
»*  Ibid 

Heannns  on  S    I  I  ^  ^  anj  H  H    JO/(J>   pp   I  Ai 
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from  consumers  and  to  collect  information  on  consumer  matters  ''^ — and  under 
one  version  of  the  proposal  it  would  have  subpoena  power  against  "any  persons" 
in  the  nation.'" 

III.    Is  the  Ideolog}  of  Consumerism  Sound? 

The  initial  difficulty  with  consumerisrfi  goes  to  the  validity  of  its  factual  premises, 
namely  that  consumers  are  needlessly  and  willfully  abused.  Of  course  there  are 
accidents,  difficulties  about  product  information  and  false  advertising  in  a  developed 
economy.  But  what  is  the  norm  for  "too  many"  accidents,  "too  little"  information 
or  "loo  much"  fraud,  and  how  is  that  norm  derived?  Elimination  of  such  evils 
entails  costs,  and  those  costs  must  be  weighed  against  the  anticipated  benefits.  At 
common  law.  for  example,  the  calculus  of  an  "unreasonable  risk**  entails  balancing 
the  likelihood  of  injury,  the  seriousness  of  that  injury  and  the  cost  of  avoidance^' 
So  too,  the  value  of  information  to  the  consumer  must  be  balanced  against  the 
cost  of  collection  and  transmittal  just  as  the  damage  caused  by  deceptive  advertis- 
ing must  be  weighed  against  the  cost  of  suppression.  These  costs,  after  all,  can  be 
substantial  Outlawing  the  wheel  would  no  doubt  save  thousands  and  thousands 
of  lives  but  no  one  seems  prepared  to  take  the  plunge  Similarly,  a  penicillin  unused 
because  of  doubts  as  to  its  complete  safety  imposes  costs  in  the  form  of 
opportunities  foregone. 

Very  little  of  the  literature  of  consumerism  even  hints  that  a  balancing  process 
is  involved,  but  until  consumer  advocates  face  that  question  directly,  the  allegations 
of  consumer  abuse  will  remain  unproven.  However  the  norm  is  established — and 
it  probably  must  be  on  a  product  by  product,  case  by  case,  basis — it  cannot  be 
no  risk  of  accidents,  absolutely  total  information  and  completely  accurate  advertis- 
ing. To  measure  performance  against  such  norms  is  utterly  unfair  and  wholly 
misleading.  ^ 

Beyontf'the  tendency  of  consumer  advocates  to  measure  performance  against 
um'ealistic  norms  is  the  fact  that  much  of  the  evidence  supporting  the  claims  of 
widespread  consumer  abuse  seems  anecdotal  and  unsystematic.  The  abuse  is 
assumed  to  exist  and  the  burden  of  proving  otherwise  is  put  upon  those  who  would 
dare  to  deny  it,  with  the  strong  implication  that  a  denial  is  evidence  of  one*s 
indifference  to  the  ills  of  society.  Consumer  advocates  tend  to  toss  off  a  lot  of 
quotations  and  statistics  but  when  one  culls  "estimates"  and  polemical  arguments 
from  verifiable  facts,  their  work  product  seems  far  too  thin  to  be  taken  seriously  as 
an  assessment  of  a  trillion  dollar  economy 

Skepticism  as  to  the  scientific  basis  of  consumerism's  factual  premises,  for 
example,  is  not  discouraged  b>  the  liberality  with  which  Mr  Nader     and  lesser 


»  S  1  177.  Sees  204.  205,  H.R   108.?3.  Sees  205.  206.  207. 

S  1  177.  as  introduced.  Sec  205(d)  (  1  ) 
"fowler  V    Harper  aind  James  F-leming.  Jr.  The  Law  of  Torts  (Boston    Imle.  Brown 
A  Co  .  1956).  pp  928  9>6 

Nader.  *"A  CiUien's  Guide  to  the  American  Economy  " 
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moven  of  the  cause  *'  employ  Senator  Hart's  estimate  of  $200  billion  of  consumer 
abuse.  But  $200  billion  seems  substantially  in  excess  of  total.profits  for  all  business 
and  is  almost  four  times  total  after-tax  corporate  profits.'^  . 

Skepticism  further  increases  in  the  face  of  consumer  advocates*  failure  to 
fashion  a  theoretical  explanation  for  the  phenomena  they  describe.  Mr.  Nader  is 
quite  revealing  when  he  says  "economists  for  the  most  part  have  failed  to  , , .  show 
bow  corporations . . .  have  been  able  to  divert  scarce  resources  to  uses  that  have 
little  human  benefit  or  are  positively  harmful."  "  One  might  as  well  muse  over  the 
failure  of  scientists  to  explain  why  the  earth  is  flat.  Will  economists  ever  be  able  to 
show  that  businessmen  make  money  by  deliberately  failinjg  to  satisfy  consumers? 
If  consumer^  desire  more  safety,  more  quality  and  the  lilce,  greedy  businessmen 
will  find  it  in  their  interest  to  fill  those  desires  and  very  much  to  their  detriment  to 
willfully  ignore  them.  This  is  so  even  in  the  case  of  the  absolute  monopolist.  He 
may  have  a  greater  margin  to  work  with  than  his  competitors  but  he  still  has  Httle' 
reason  to  take  his  ''profit*'  in  inefficiency  and  injuries  to  others  rather  than  in 
money.  If  his  product  leads  to  accidents,  for  example,  he  will  Iqse  both  customers 
and  lawsuits.  And  what  about  competition?  If  industries  are  willfully  failing  to 
satisfy  consumer  tastes,  there  are  vast  fortunes  to  be  made  simply  by  producing 
what  consumers  actually  desire.  Consumerism  seems  to  assume,  therefore,  not  that 
businessmen  are  greedy,  but  that  they  are  relatively  indiflerent  to  profits. 

The  lack  of  a  theory  to  explain  the  phenomena  consumer  advocates  observe  is 
further  demonstrated  in  the  ambiguity  they  foster  as  to  whether  their  function  is  to 
enlarge  the  consumer's  opportunity  to  satisfy  his  tastes  or  to  impose  their  own 
tastes  on  J  him.  When  Mr.  Nader  criticizes  the  food  industry  for  taking  steps  to 
"sharpen  and  meet  superficially  consumer  tastes  at  the  cost  of  other  critical  con- 
sumer needs/*  one  may  fairly  ask  whose  judgment  it  is  that  a  taste  is  ''superficial" 
and  whose  judgment  it  is  that  a  "need"  is  "critical."  In  the  circumstances  mentioned 
it  seems  rather  evident  that  the  judgment  in  question  is  solely  Mr.  Nader's. 

This  ambiguity  as  to  how  the  consumer  is  to  be  ''protected"  pervades  con- 
sumerism.  No  doubt  some  consumers  are  misinformed  about  the  safety  of  a  product 
and  no  doubt  some  products  appear  to  be  far  safer  than  they  are.  No  doubt  also — 
as  I  shall  argue  later — a  considerable  amount  of  government  regulation  can  be 
justified.  But  there  also  should  be  no  doubt  that  most  products  are  less  safe  than 
they  might  be  simply  because  consumes  do  not  want  to  cover  the  necessary  extra 
costs.  Both  knives  and  matches  can  be  very  dangerous  and  can  be  made  "safer." 
but  it  is  rather  clear  that  consumers  believe  the  benefits  of  greater  safety  do  not 
outweigh  the  extra  costs.  Similarly,  there  can  be  little  doubt  that  many  consumers 
fuUy  aware  of  the  risk  of,  say,  convertibles,  are  quite  prepared  to  bear  those  risks  in 
exchange  for  what  they  regard  as  counlervailing  pleasures. 

As  stated  above,  a  judgment  about  the  reasonableness  of  a  risk  entails  balanc- 


Morion  Mintz  and  Jerry  S.  Cohen.  America,  Inc.:  Who  Owm  and  Operates  the 
United  States  (New  York    Dial  Press.  Inc..  197|).  p.  J38. 

^*  Statistical  Abstract  of  the  United  States,  1971  (Washington  U  S  Government  Print- 
ing OfTice.  197  I  ).  pp,  459.  472 

•a  Nader,  "A  Citizen's  Guide  to  the  American  Economy .** 

Turner.  The  Chemtcal  Feast,  p  v  ( Foreword^juR|d|^  N^der ) 
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ijig  three  factors:  the  likelihood  of  harm,  the  seriousness  of  that:  harm,  and  the 
value  of  the  interests  to  be  sacrificed  to  avoid  that  harm.  When  a  consumer  ad- 
vocate labels  a  product  "unsafe/*  it  is  he  who  is  making  that  balancing  judgment, 
not  the  consumer. 

Of  course,  such  judgments  depend  on  the  information  available,  but  .even 
here  the  consumer  advocate  exaggerates  the  potentials  for  improving  present  per- 
formance and  substitutes  his  own  views  for  those  of  consumers.  The  case  with 
which  the  consumer  advocate  calls  for  more  **information**  belies  Ihe  complexity 
of  the  issue  he  raisesy.Much  of  what  is  called  "information"  involves  questions  of 
judgment,  style  and  taste.  Once  we  pass  matters  such  as  weights  and  measures, 
product  ''information"  becomes  increasingly  subjective,  "Experts"  frequently  dis- 
agree as  to  the  validity  of  particular  testing  standards  and  methods,  a  fad  which 
has  made  the  businessman  rather  vulnerable  to  attack.  Wlien  test  results  are  not 
released,  he  can  be  accused  of  suppressing  information;  when  they  are,  the  charge 
of  misleadmg  tests  can  be  raised.  The  gross  judgments  in  which  the  consumer  is 
most  mterested,  moreover,  are  anything  but  objective.  Which  of  a  number  of  items 
is  the  '*best'*  is  not,  after  all.  what  is  known  in  ordinary  language  as  a  scientific 
judgment  ^  ' 

Beyond  these  problems  is  a  conflict  between  the  goal  of  accuracy  and  the  goal 
of  communicalion  with  the  consumer.  Accuracy  pushes  toward  highly  technical 
langua^je  not  easily  comprehended  by  a  layman  (and,  if  recent  reports  are  correct, 
lawyer'v  at  the  FTC)/'  while  the  need  to  communicate  calls  for  ordinary  words 
which  often  cannot  accurately  portray  the  intended  meaning.  Again  the  business- 
man IS  vulnerable  to  the  attacks  of  consumer  advocates  because  either  choice  leaves 
him  open  to  a  charge  of  misleading  the  consumer. 

Information  is  also  anything  but  costless  and  the  costs  of  collection  and  trans- 
mittal must  be  borne  like  any  added  cost.  The  reliability  of  product  testing  depends 
on  the  size  of  the  sample  and  the  sophistication  of  the  tests.  And,  if  government 
regulation  is  involved,  legal  advice  must  generally  be  purchased.  Like  safety,  then, 
**adequnte"  information  involves  costs  as  well  as  benefits  and  is  a  relative  rather 
than  absolute  concept 

.  Ii  is  not  at  all  clear,  nfiorcover.  that  the  consumer  advocate's  craving  for  un- 
limited information  is  shared  by  the  consumer,  who  must  sooner  or  later  bear  the 
cost  of  collection  and  transmittal  He  must  also  bear  the  cost  to  him  in  time  and 
effort  of  absorbing  the  information,  a  cost  which  many  consumers  may  regard  as 
outweighing  any  potential  benefits.  Consumers  do  in  fact  frequently  forego  op- 
portunities to  ieam  more  about  their  purchases  even  when  the  information  is  free — 
reading  ingredients,  for  example — and  it  seems  evident  that  many  prefer  lower 
prices  to  paying  for  information  Were  this  not  the  case.  Consumers  Union  would 
be  one  of  the  largest  organizations  in  the  country  and  a  large  number  of  firms 
would  have  entered  the  field  of  product  testing  and  information  collection  Where 
there  is  a  demand  for  information — as  on  motor  vehicles,  for  example — a  glance  at 
a  newssi.irrd  tends  to  imlicate  that  it  can  be  purchased   Indeed,  if  consumers  were 

«    Thf   \aiu>nal  Ohu^.r'     Ma>   6    1972.   p    12,  Ihr  N  r  u    Yuri   Ttmri    May    17  1972. 
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that  anxious  for  more  information,  competition  would— as  it  often  docs — compel 
manufacturers  to  supply  it  in  most  cases,  the  most  obvious  exception  being  where 
all  competing  products  have  the  same  negative  aspect,  such  as  cigarettes."  Even 
there,  however,  a  demand  for  information  would  call  forth  independent  testing 
agencies.  Again,  therefore,  as  in  the  case  of  safety,  the  consumer  advocate  is  seek- 
ing to  impose  something  on  the  consumer  that  he  has  chosen  not  to  purchase. 

The  willingness  of  the  consumer  advocate  to  override  the  tastes  of  consumers 
has  been  demonstrated  lime  and  time  again.  For  example,  the  "Nader  Report'*  on 
the  Food  and  Drug  Administration  attacks  the  producers  of  white  bread  in  the 
United  States  for  noi  making  their  bread  more  nutritious.  Yet  the  report  also  says: 

At  one  lime  the  battle  between  makers  of  white  breads  and  makers  of 
whole  wheal  and  other  more  nutritious  breads  was  carried  into  the 
markclplace.  The  Ward  Baking  Company  in  1921  .  .  produced  a  highly 
nulnlious  nonwhitc  bread  and  conducted  a  vigorous  campaign  to  promote 
It  However,  in  1925  the  company  ran  into  economic  difficulty  and  was 
reorganized  The  new  owners  decided  to  discontinue  the  production  of 
the  more  nutritious  bread;  white  bread  meant  easier  and  greater  profits.'** 

There  is  simply  no  way  to  analyze  cases  such  as  this  except  as  instances  in  which 
consumers  do  not  have  the  **nght'*  tastes^  although  the  consumer  advocate  con- 
tinues to  direct  his  fia*  at  the  manofacturers  for  not  forcing  items  on  the  consumer 
that  he  does  not  want 

Similarly,  the  standardization  of  products  will  prevent  consumers  from  buying 
items  they  might  desire  when  such  items  do  not  comply  with  the  government's  list. 
Those  who  like  Gatorade.  for  example,  would  not,  if  the  "'Nader  Report"  had  its 
way.  be  permitted  to  purchase  it  because  it  presumably  does  not  meet  the  standard 
for  a  "juice,"  just  as  those  who  would  take  a  nsk  in  order  to  satisf>  some  other 
taste  will  be  prevented  from  satisfying  it  by  rules  which  prevent  the  marketing  of 
goods  which  seem  somehow  "unsafe." 

The  late  Frank  Knight  put  it  well  half  a  century  ago  when  he  wrote, 

A  large  part  of  the  critic's  strictures  on  the  existing  system  come  down 
to  protests  against  the  individual  wanting  what  he  wants  instead  of  what 
is  good  for  him.  of  which  the  critic  is  to  be  the  judge,  and  the  critic  docs 
not  feel  himself  called  upon  even  to  outline  any  standards  other  than  his 
own  preferences  upon  a  basis  of  which  judgment  is  to  be  passed/*" 

When  pressed  on  this  question,  the  modern  consumer  advocate  turns  to  a  favorite 
target,  advertising,  and  argues  thai,  after  all,  most  consumer  tastes  have  been 
created  by  the  deceptive  techniques  of  jidveriising  and  are  not  really  to  be  viewed 
as  the  true  will  of  consumers  Fven  accepting  that  objection  at  face  value,  one 
ma>.  nevertheless,  ask  in  what  area  of  human  aciiviiy  are  judgments  free  of  in- 
fluence by  advertising  techniques. 

»S«   Rrp.,rt  of  the  Amrruan  Bar  A^^,H,on,>n  C  nmmisxu.n  (u  Study   fhr  h  rderal  T  radr 
Commti.uon  (1969)  pp   107-108   (Scparaic  staicmeni  of  Richard  PoNncr  ) 
Turner.  Thr  Chrmual  f  rait.  pp  111112 
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It  is  all  very  well  for  consumer  advocates  to  attack  advertising  but  they  them* 
selves'  merchandise  consumerism  in  a  way  that  puts  Madison  Avenue  to  shame. 
Their  activities  seem  very^  iiitich  geared  to  media  impact  and  involve  a  grdat  dca! 
of  sensationalism.  Consider  also  the  example  of  how  the  typical  "Nader  Report"  is 
merchandised.^'  On  the  cover,  the  name  Ralph  Nader  appears  twice  and  in  large 
print.  The  name  of  the  actual  author  appears  once  and  in  small  prim.  On  the  back 
in  large  red  letters  is  emblazoned:  NADER'S  RAIDERS  STRIKE  AGAIN!  Never- 
theless, except  for  the  use  of  his  name,  (here  is  little  indication  in  these  books  as  to 
what  Mr.  Nader  had  to  do  with  their  preparation.  Furthermore,  during  congres- 
sional hearings  in  1969,  a  Mr.  Fellmeth,  who  has  authored  two  **Nader  Reports, " 
was  asked  whether  the  reference  "Nader's  Raiders"  was  a  fair  statement.  He 
answered, 

I  don'l  think  so  I  ihmk  it  is  very  inaccurate  for  several  reasons. 

First  of  all,  il  is  inaccurate  because  Mr.  Nader's  involvement  is 
crucial,  but  is  noi  as  cxicnsivc  as  that  name  would  imply  Al  least  wc 
arc  not  investigating  for  him  alone  in  a  direct  sense 

Secondly,  wc  are  not  raiders  That  is  a  very  inaccurate  name,  with  aH 
inaccurate  connotation.'- 

Maybe  so,  but  when  they  ran  it  up  I  he  flagpole 

My  colleague.  Professor  Arthur  LefT,  has  quite  rightly  noted  thai  the  purpose 
of  this  kind  of  merchandising  is  to  sell  consumerism  the  way  Colonel  Sanders  sells 
fried  chicken  *^ 

The  point  is  simply  that  one  cannot  reject  the  market  on  the  grounds  that 
businessmen  are  loo  reliant  on  advertising,  since  that  is  also  true  of  consumer 
advocates  If  we  are  deceived  by  adveriising,  there  is  no  way  to  judge  whether  it 
IS  business,  the  consumer  adviKates.  or  both,  that  arc  deceiving  us. 

In  any  eN?Pnt,  many  of  the  attacks  on  advertising  are  exaggerated  because  the 
attackers  read  every  ad  literally  and  needlessly  reject  any  resort  to  imagery  or 
symbols  For  example,  splashmg  Mr  Nader's  name  over  the  "reports"  is  in  fact 
infonmative  to  the  consumer,  both  as  to  the  ideological  slant  and  the  quality  of  the 
books,  but  It  IS  the  very  form  of  merchandising  technique  the  consumer  advocate 
likes  to  condemn 

Of  course  advertising  is  no!  the  source  of  divine  revelation  or  absolute  truth 
It  is  advcKacy  and  well  understood  to  be  such  by  the  consumer  Advocacy  cannot, 
however,  be  suppressed  in  the  name  of  accuracy^^withoul  reducing  the  incentive  to 
advertise  and  thus  depriving  sixicty  of  the  valuable  functions  advertising  performs. 
It  enlarges  the  consumer's  choice  by  enlarging  his  knowledge  and  it  reduces  trans- 
action costs  by  efficiently  bringing  buyers  and  sellers  together  It  is  also  a  critically 
important  weapon  of  competition  Thus  it  has  been  found  that  heavy  advertising 
tends  to  be  associated  with  highly  competitive  rather  than  ct)ncentraled  markeli.  ** 

Fellmcih.  Thr  Inttrstair  Cummm  r  Omission 
•»  Hrarinni  on  S  8fiO  and  S  204!>,  pp    1  19- 120. 

"Arthur  Allen  LcfT.  Book  Rfview  of  Green.  "The  Closed  Fnicrpnse  System."  m  The 
\rK  York  Tinir%  B^^^fk  RtMr^  .  April  M)_  ]*il2.  p  22 

*♦  L^\ler  G  Telser.  "AdvertKing  and  Compeliljon."  hiumal  of  Poliittal  t.ufnom).  vol 
72.  no  6  (  1964  ).  p  537 
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and  that  those  who  seek  to  repress  advertising  are  often  seeking  to  repress  com* 
petition/^  Product  advocacy,  therefore,  can  be  suppressed  only  at  a  high  cost  to 
the  consumer. 

That  consunicrism  will  likely  impose  costs  is  not  readily  admitted  by  consumer 
advocates,  who  for  the  most  part  prefer  to  let  the  consumer  believe  that  he  can 
get  something  for  nothing.  Too  often  he  is  left  with  the  view  that  increasing  product 
testing  by  1000  percent,  making  cars  "safe,"  keeping  all  drugs  off  the  market  until 
they  are  absolutely  "safe/*  forcing  companies  to  spend  large  sums  litigating  and 
clearing  things  with  a  government  bureaucracy  and  paying  for  that  bureaucracy 
itself  will  cost  nothing  in  oui-of-pockci  cash,  increased,  taxes  or  foregone  benefits. 
It  is  hard  to  think  of  a  claim  of  commercial  advertising  more  misleading  than  that 
proposition. 

On  one  issue,  however,  few  disagree  with  the  consumer  advocates.  Govcm- 
menl  regulation  has  failed,  and  the  inefficiency  and  "capture"  by  regulated  interests 
alleged  by  the  **Nadcr  Reports"  is  generally  conceded.  Some  agencies,  like  the 
Federal  Trade  Commission,  have  been  just  generally  slothful.  The  American  Bar 
Association's  commission  lo  study  the  FTC,  for  example,  found  one  senior  staff 
member  who  openly  admitted  thai  he  preferred  to  hire  older  men  because  they 
have  been  out  in  the  world  and  had  come  to  appreciate  thai  they^were  not  going 
to  make  much  of  a  mark  Regulatory  failure,  however,  involves  more  than  sins  of 
omission  Even  the  FTC  has  approached  "effectiveness"  in  enforcing  statutes 
within  lis  jurisdiction  which  are  designed  to  protect  producers  rather  than  con- 
sumers,*^ and  the  work  of  the  Interstate  Commerce  Commission  (ICC)  is  a  clear 
instance  of  government  regulation  protecting  monopoly  interests  in  the  economy. 
Professor  George  Stigler  may  thus  well  say,  "It  is  of  regulation  that  the  consumer 
must  beware."  *• 

IV.   Is  «hc  Cure  of  Consumer  Advocacy  Worse  Than  The  Disease? 

The  Priority  A  reus  for  Government  Regulation.  It  is  not  my  purpose  here  to  define 
with  precision  the  proper  role  of  government  in  consumer  protection.  Rather,  it  is 
to  identify  those  areas  in  which  market  failure  seems  most  likely  and  the  case  for 
government  regulation  most  powerful.  One  of  the  harmful  effects  of  consumerism 
has  been  to  divert  attention  from  the  real  issues  of  locating  market  failure — con- 
sumer advtxrates  really  say  it  is  everywhere — and  of  determining  in  what  areas 
the  government  ought  to  cease  regulation  entirely  But  for  one  or  two  exception^ 
they  always  call  for  more  and  more  regulation. 

First,  the  governmeni  ought  to  impose  safely  regulations  where  parlies  other 
than  the  buyer  or  seller  may  reasonably  be  expected  to  suffer  injury  There  is  no 

Bro/rn.  The  FTC  Aftat  k  on  Advcmsing  " 
**  Rrport  of  th^  ABA  Commission  to  Study  thr  trtirral  Trade  C<^>nmi.\Mon ,  p.  33 
Ibid  .  p  45 

*"  Cicocgc  J  Siiglcr  and  Manuel  F  Cohen.  Can  Hrgulatnry  Agrncin  Prutrct  the  Con- 
sumrr"  (Washington.  D   C     American  Enterprise  Inslilute  for  Public  Policy  Research  1971) 
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reason  why  I  as  a  pedestrian  must'  bear  the  risk  undertaken  by  a  car  owner  who 
purchases  low  quality  brakes,  and  it  is  certainly  arguable  that  my  son  need  not 
bear  the  risk  of  my  poor  judgment  as^to  the  safety  of  his  toys. 

Second,  government  must  play  a  role  in  suppressing  false  advertising.  It  ought 
to  enforce  legal  actions  by  consumers  and  product  competitor^  ^" — the  latter  have  a 
more  substantial  incentive  to  bear  the  costs  of  litigation — agyinst  false  advertisers. 
Some  have  also  argued  that  it  is  appropriate  for  government  to  establish  an  agency 
like  the  FTC  to  seek  out  and  suppress  false  advertising.  Professor  Yale  Brozen  has 
contended  that  false  advertisers  are  in  effect  "free  riders**  profiting  from  the  reputa- 
tion of  advertisers  who  are  truthful/"'  Because  a  consumer  cannot  determine  truth 
or  falsity  from  the  face  of  an  ad^  the  existence  of  some  false  advertising  casts  a 
cloud  over  all  adveriismg  For  this  reason,  Brozen  argues  that  afiirmative  govern- 
ment inlervenijon  can  be  justified  This  intervention  is  to  be  distinguished,  however, 
from  the  kind  of  regulation  which  in  efleci  requires  that  advertising  give  up  the 
function  of  advocacy  of  the  product,  for  example,  by  disclaiming  uniqueness  or 
publicizing  negative  aspects.  That  kind  of  regulation  discourages  advertising 
generally  and  tlnis  reduces  the  amount  of  information  available  to  the  consumer 
as  well  as  the  amount  of  product  competition. 

Third,  the  government  ought  to  establish  uniform  standards  where  objective 
rules  can  be  imposed,  for  instance,  weights  and  measures.  Without  such  standards, 
mformation  cannot  be  easily  transmuted  Competition  here,  moreover,  may  lead  to 
the  creation  of  confusmg  and  deceptive  standards  which  the  consumer  cannot 
interpret  and  competitors  cannot-^^mbat  effectively.  Gpvernmenl  may  similarly 
compel  sellers  to  inform  the  buyer  th^^JagFnaBelffPTg  as  to  matters  such  as  quantity 
and  ingredients  according  to  uniform  definitions.  Providing  such  information  is 
relatively  costless  and.  in  the  absence  of  government  intervention,  definitions  of 
measures  and  ingredients  may  not  be  matters  of  uniform  agreement  and  under- 
standing. Similarly,  certain  contract  language  can  be  given  a  fixed  legal  meaning. 
A  seller  surely  ought  to  be  free  to  make  disclaimers,  but  there  is  no  reason  to 
permit  him  to  label  them  a  warranty.  Establishing  uniform  measures  and  definitions 
is  a  far  cry  from  standardizing  products,  an  act  which  is  necessarily  anti-consumer 
and  anli-innovativc 

Fourth,  where  there  is  a  high  risk  of  senous  harm,  the  government  can  seek 
out  and  provide  information  to  consumers  if  that  information  is  unlikely  to  be 
available  to  competitors  or  independent  testing  organiziUions.  The  sanitary  condi- 
tions in  which  food  is  processed  arc  of  great  importance  to  the  consumer  and  really 
cannot  be  accurately  discovered  other  than  through  governmental  action.  the 
frequency  and  seriousness  of  the  risk  decline  and  the  availability  of  information 
to  competitors  or  testing  organizations  increases,  however,  the  justification  for 
governmental  intcrventiorf  diminishes 

Fifth,  when  a  product  is  by  its  nature  either  dangerous  or  addictive  and  there 
arc  no  close  substitutes  —cigarettes  are  an  example — some  role  of  government  may 

••See  parlkularly    Profosor  Richard   Posncr's  analyMS  on  this  point  in  Report  of  the 
ABA  Con\mt%.\tun  to  StiiJ\  ihr  f-fiirraf  Trade  Ci>mrniMion,  pp    1 04  1 06 
Bro/cn.    The  KIC  Aliatk  on  Advcnising  " 
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be  justified  in  bringing  relevant  matters  to  consumers*  attention  b/cause  Uicre  is  less 

•  expectation -tljat' competitors  will  inform  consumers  aboUi  safer  altemajives."  A 
limitation  to  dangerous  x)r  addictive  products  and  a  strict'  definition  of  "close  sub- 
stitutes" seems  appropriate  because,  in  all  other  cases,  either  competitors  or_^- 
independent  consumer  information  organizations  will  supply  the  informationVv 
desired  in  timely  fashion.  ^  ■  r 

The  ^pc  of  the  regulatory  areas  sktiched  above  can  be  debated.  Some  no 
doubt  have  more  faith  in  regulation  than  others.  Skepticism  as  to  government's 
ability  to  regulate  effectively  will  vary  from  individual  to  individual  and  many  will 
not  accept  some  of  the  arguments  outlined  above  or  bSieve  in  some  not  mentioned. 

Several  are  clear,  however.  First,  the  presumption  ought  to  be  against  govern- 
mental intervention  in  view  of  its  failure  in  the  past.  Regulation  has  been' a  failure 
of  such  dirtiensions  ihat  it  should  be  undertaken  only  in  clear  cases,  of  market 
failure.  Second,  market  failure  does  not  automatically^call  for  regulation.  Markets 
fail  in  varying  degrees  and  government  intervention  cannot  be  justified  unless  the 
benefits  exceed  the  costs.  Careful  scouting  of  regulatory  proposals  is  particularly 
necessary  since  many  of  the  alleged  cayscs  of  market  "imperfections"  seem  inherent 
characteristics  of  government  regulation.  Critics  of  the  market  remind  us  of  the 
relative  lack  of  power  of  the  individual  consumer  over  market  decisions  and  his 
difficulty  in  acquiring  information.  Less  readily  do  they  point  out  that  this  is  even 
more  the  case"  when  the  individual  faces  the  regulatory  machinery  of  government. 
A  harmful  ICC  ruling  is  uihially  less  well-known  and  always  less  avoidable  than  a 
^  poorly  njadc  Appliance,  'fte  clamor  for  regulation  ignores  this  because  it  is  based 
on  the  naive  view  ibat  ''the  people"  exercise  continuing  control  over  govemoient. 
This'  is,  of  cou^S^  Contrary  both  to  the  theory  and  practice  of  representative 

•  democracy,  whfth^rpviSes  only  for  periodic  and  very  general  accountability.  The 
device  of  the  independeijt  ag^iocy.  moreover — the  mainstay  of  regulation—reduces 
even  this  limited  accountability  to  the  vanishing  point.  Id^tification  of  market 
'iailure,  alone,  therefore,  is  not  justification  for  governmental  "intervcfliion;^  there 

:must  be  a  further  showing  that  regulation  will  work  ,  and  that  its  co^  will  be  less 
,  than  its  benefits.  Third,  it  is  clear  that  we  now  have  too  much  regulation,  a  good 
'^eal  of  whicb,  harms  cpnsumers'k^  protecting  monopolistic  ipterests.  How  can  we 
truly  say  we  care  a^ut  consumer  protection  while  we  permit  the  ICC  to  continue 
to^xist?  ' 

Consumer  protection  entails  identifying  areas  of  market  failure  and  carefully^; 
tailoring  the  role  of  government  to  them.  The  scattergun.  a nti-e very thflig  approach " 
^  of'  the  consumer  advocates  contributes  nothing  to  this  difficult  task  but  merely 
»  diverts  ^'ttentiort'^rom  the  important  issues,  including  the  critical  need  to  eliminate 
.  st^perfluous  or  harmful  Regulation. 

'  The  Cure  For  The  Failure  of  Regulation  Is  NofMore  Regulation.  The  entire  case 
?for  the  creation  of  an  independent  consumer  (Protection  agency  **to  represent  the 
interests  of  consumers"  in  proceedings  before  federal  agejicies  rests  on  the  proposi- 


Again, see  the  analysis  of  Professor  Posncr  in  Report  of  thf  ^BA  Commission  to 


Again, see  the  analysis  of  Proicssor  Posncr  in  J 
Study  tht  FtieraJ  Trcf^  Commtlsion  (1969).  pp  1 07- 108 
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tion  ihai  *ihc  ^^l^tx^^  failed  to  fulfill  iheirTCsponsibHilics;  Call^p#or  the 
.   creation  of  the  CF#te  art  ^^sipnishing  admissioij  of'^lfrb'^egi'eg^^ 

sumer  protection  r%u^alion,  Bui  surely  the  mirtd,boggIes  at  the'^giimtjw^  the 
failure  of  rcgulatiotiln  Jllie  pa^t  calls  for  imposin^yet  ai^olhcr,  b)jre^iicr*k^/ovcr]ay. 
If  this  proposed  a^ncjTafises  from  a  need,  as  Sen^ii^-Ribicoff  pd^^'g^ 
departments  apd  d^'ncitt,"  one  may  justifiably  inquire  who  or  _v/j^^-t6^ •'police*' 
//.  How  sooni^ilMi  too  be.  hiring  only  older  men  who  realiz^'i^^ithey  are  not 
going  to  make  a  ih;rrk  in  the  world?  Why  is  this  agency  not  as  susceptible  to 
<,  "capiure"  by  organized  iritcrcsl  groups  as  other  agencies?  It  is  surely  as  tempting  a 
target  and  it  canrio^?b^^divorced"from  political  pressure  any  more  than,  say.  the 
Interstate  Commerce  Commission.  Are  we.  in  a  generation,  to  hear  a  call  for  yet 
another  agency,  this  time  to  "police**  the  CPA? 

The  CPA  also/has  the  potential  of  creating  a  bureaucratic  n:.:   

pariicularly  if.  as  i^V^posed.  the  CPA  must  be  notified  of  and  have^^  !  :  to 
intervene  m  every  action  of  other  agencies,  formal  or  informal,  affecting  conMiiners. 
Ai  the  ch^r^an  of  the  Administrative  Conference  of  the  United  States  has  stated, 
every  aci^oif  every  bureaucrat  affecting  consumers  cannot  be  written  down  and 
sent  t(^thfe/'PA  without  crippli^^vcrnment."  Even  if  such  extreme  suggestions 
are  rejcctt^d.dhc  proposed  ObMI^  still  serve  to  delay  and  increase  the  costs 
of  government  action.       mK^SB^^  '  v 

All  of  the  ^r^ipt^nts  «H^^Krt  the  creation  of  a  CPA  suggest  not'a  new 
agency  but  (he  eliminaUon^lWp^  an  old  agency.  If  the  FTC  is  moribund, 
a  CPA-^whosc''<iitector  anU  »p5Tydij*ector  would  be  appointed  in  the  same 
manacr  as^^theJT^C  commissioners — is  unlikely  to  bring  it  to  life.  It  will  merely 
doujilc  the«^^  should  tlhe  citizens  of  this  country  have  to  pay  taxes  for  a 

cori^^'i^ri^ej^^^^^  before  the  Int<^slaic  Comn^erce  Commission  to  urge 

that  tomjjiissj^  td  reach  ihe  results  a  competitive  market  would  reach — that  is 
^y^>^^^^^^Pi  results*' that  would  occur  if  there  were  neither  an  ICC  nor  a 
c^^iiirftpi^^-agen^^^     ,     •        .  , 

'  V .'       '  '■  ^' "      .A  - 
Tjujrt-  C^dQtj,B«  a  Single  Consumer  Representative.  The  model  on  which  pro- 
^pgs^ls  lor'a  bascd'^i^  the  adversary  system  of  our  courts.  That  model, 

however ^is  t^^^^  the  purposes  urged  by  consumer  advocates.  The 

Iauycr^lieRt^  ^;Mation  is  one  of  principal  and  agent  in  which  the  principal  has 
conti^'Ujinjg  ^w^r  to.dJ?ect  the  actions  of  the  agent.  A  lawyer  representing  a 
clicn^ilso.^has  the  duty  of  absolute  and  single-minded  loyally  to  that  client  and 
an  wfgaWod  to  make  whatever  arguments  are  in  his  interest.  Where  the  interests 
of  fWcii^ersons  conflict,  the  lawyer  jnay  not  seek  to  represent  both  in  one  action. 

*  The' proposed  CPA  in  no  way  analogous  to*^  representation  by  legal  counsel. 
It  t^e  principal,  not  the  agent  It,  and  it  alonj.  would  decide  when  and  for 
wliat  feaspns.  to  intervene  m  the  proceedings  of  other  agencies.  There  is.  moreover. 
HQ.  6in^e.i:Ucnl  or  interest  for  the  CPA  to  represent.  It  is  a  fundamental  principle 
of  ecdnonjkfcs  that  individual  consumers  put  different  values  on  particular  com- 
mfPdi^iJes.  "People  may  differ  as  to  how  mDch  beef  they  like  in  their  stroganoff  and 

'SiCt  Hearings  on  S  I  111  and  H  R  J08J5.  pp  186.193. 
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as  10  how  much  ihcy  arc  willing  lo  pay  for  it.  Safely  and  L^fennalion  are^.aUd) 
not  costless,  and  different  consumers  will  have  differing  tastes'^  to  how  muchie>i. 
each  of  those  they  wish  lo  purchase.  Intervention  agaiij^t  a  product  which  the  CfA 
bclfcves  to  be  "unsafe,"  for  example,  is  Solely  in  the  interest  of  those  consuiliers 
preferring  to  purchase  more  safety  and  to  the 'detriment  of  those  preferring  >a . 
cheaper  product,  albeit  one  of  greater  risk.  There  is  np  way  around  the  dileWmS 
created  by  empowering  the  CPA  to  "represent"  persons  with  conflicting  inUire^s.-^ 

One  bill  pending  in  Congress  defines  "the  interests  of  consumers"  in»'parl 
as  "the  cost,  quality,  purity,  safety,  durability,  performance,  effectiveness,  dependf-  ' 
ability  and  availability  and  adequacy  of  choice  of  goods  and  services  offered  or 
furnished  to  consumers;  and  the  adequacy  and  accuracy  of  infonpation  relating 
to  consumers  goods  and  services.  .  .  "  Such  a  definition,  however,  ignores  the 
fact  that  all  of  these  things  can  be  traded  off  against  each  other.  There  can  be 
m6re  safety  and  quality  for  a  higher  cost  and  vice  versa,  and  different  cpnsumers 
will  prefer  different  mixes.  The  proposed  consumer  protection  Bge^cy  simply 
cannot  "represent"  all  consumers  on  these  matters. 

The  very  idea  that  there  is  such  a  thing  as  a  consumer  advocate  isJ;  therefore, 
little  more  than  a  public  relations  gimmick.  It  has,  however,  fed  t|ie  erroneous 
and  misleading  notion  that  a  government,  agency  can  be  established  lo  "represent" 
'the  interests  of  consumers.  All  those  consumers  who  prefer' a  trade-off  between 
cost,  quality,  safety,  information,  and  so  on,  different  from  that  determined  a;^ 
"correct"  by  the  agency  will  remain  unrepresented  in  all  of  the  proceedings.  This 
is  a  grave  danger  because^'lhe  very  existence  of  the  CPA  will  conceal  the  fact  that 
large  numbers  of  people — perhaps  in  most  cases  the  vast  majority  of  consumers — 
are  in  effect  unrepresented  and  are  actually  being  injured  by  an  agency  afcting  in 
their  name,  ^ 

Consumer  Advocates  Against  the  Consumer.  Even  if  the  CPA  does  not  fall  prey 
to  sloth,  and  bureaucraljc  lassitude,  even  if  it  is  "effective."  that  effefclivrfiess  will 
consist  in  imposing  a^  particular  ideology  of  consumerism  upon  consuwfcrs.'  To  be 
sure,  some  consumers  may  be  helped  but  many  others  will  be  hurt. 

-  It  should  be'  recognized,  moreover,  that  the  ideology  of  consumerism  does  not 
provide  protection  against  "capture"  of  regulatory  agencies  by  special  organized 
interests  or  inhibit  coalitions  with  those  interests,  particularly  if  consumer  ad- 
■vbpates  seek  4hd  orta"!r\,"  further  restrictive  legislation.  Emphasis  on  safety,  the 
suj^pn^ibn  of-^dverf^ing,  ar](^  the  standardization  of  products  all  tend  to  dampen 
com^tition  .between  nhns  iaihd  are  frequently  ^nti-innovative  and  restrictive  in- 
fluences. Standardization,  although  the  least  restrictive,  is  all  too  close  to  the  ICC*s 
determination  of  adequacy  of  service  in  deciding  whether  tOjpcrmit  new  entrants 
into  the  transportation  industry.  Firms  already  the  market  with  established 
names  and  established  products  will  have  an  enormous  advantage.  They  will,  more- 
over, quite  likely  see  the  opporturi{\y  to  take  advantage  of  the  Work  of  the  CPA 
in  order  lo  suppress  competitof^bj?^ blocking  innovation^  Just'as  the  FTC-higis 
been  more  vigorous  in  enfg4;Jj)a^*  *'Rrotectionist"  statutes  than  other  statutes  in 
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iu  pundcw,  a  CPA  will  find  that  a  coalition  with  organized  interests  is  the  path 
of  least  resistance.  The  very  existence  of  the  CPA,  moreover,  will  tend  to  legitimate 
action  by  other  agencies  which  is  monopolistic. 

Consifler  the  case  of  the  compact  car.  Had  consumerism  been  an  active  gov- 
ernmental force  in  the  1950s,  it  is  quite  plausible  to  imagine  that  measures  would 
have  been  taken  to  prevent  the  introduction  of  such  cars  into  the  American  market 
ofl  the  grounds  that  they  wei;e  not  safe.  All  of  the  steps  necessary  could  have  been 
accomplished  by  a  CPA  . in  the  name  of  the  consumer,  with  the  automobile  industry 
working  silently  in  the  background.  This  is  by  no  means  an  imaginary  horrible,  for 
allegations  about  small  cars  continue.  Such  a  step  would,  of  course,  bring  about  the 
very  results  deplored  by  consumer  advocates  in  other  circumstances.  But  the  very 
fact  that  the  CPA  had  helpecfeto  bring  about  the  exclusion  of  the  car  would  serve 
Jo  legitimate  what  was  in  effect  governmental  creation  of  a  monopoly. 

Fmally,  the  existence  of  the  CPA  will  unquestionably  make  consumers  rela- 
tively poorer.  There  will  of  course  be  the  deprivation  of  income  and  benefits  which 
will  occur  because  of  the  massive  bureaucratic  delays  caused  by  the  CPA  and  be- 
cause of  the  tax  revenues  needed  to  cover  these  delays  and  the  cost  of  the  CPA 
itself.  Consumers  would  almost  surely  be  better  off  without  such  regulation  and 
with  the  money  they  pay  in  taxes  to  buy  more  safety  and  information. 

.  Beyond  that,  the  delays  in  putting  products  on  the  market  and  forcing  firms  to 
expend  resources  on  clearing  new  products  with  the  bureaucracy,  the  heavy  gov- 
ernmental burden  on  products  which  do  not  meet  some  norm  of  perfection  will 
ineiatably  increase  the  cost  of  commodities.  And  this  increase  in  costs — dictated 
principally  by  the  political  views  of  the  consuming  middle  class — is  likely  to  have 
its  most  detrimental  impact  on  the  poor,  who  will  get  more  quality  only  when 
they  can  pay  the  higher  price. 


:  RICHAHD  P,  NIELSEN 


SIjQuld  Ex^utives  Be  Jailqd 
for  Consumer  and  foplp^ee' 
Health  and  Safety  Yiol^ibns? 


The  Consumer  Product  Safety  Commission  was  established  in 
1972  to  develop  jnandaiory  product  safety  standards  and  to  prohibit 
the  sale  of  products  which  do  not  comply.  The  Occupational  Safety 
and  Health  Administration  was  established  in  1973  to  develop  and 
enforce  worker  safety  and  health  regulations.  Both  agencies  were 
established  with  the  goal  of  reducing  the  number  of  work  and 
product  related  injuries,  sicknesses,  and  deaths.  Much  remains  to  be 
done.  Accordifig  to  the  Consumer  Product  Safety  Commission 
30,000  people  died  and  1 10,000  people  received  serious  injuries  from 
unsafe  products  in  1976,  The  Occupational  Health  and  Safety 
Administration  reports  that  in  1976  4,500  employees  died  and  1  out 

•  of  11  employees  received  serious  injuries  from  work  related  causes. 

-a,  ^  5, 7]  , 

^  3*0 supplement  the  work  of  OSHA,  the  AFL-CIO  has  established 
a' Department  of  Occupational  Health  and  Safety  which  currently 
employs  "ten  industrial  hygienists  who  try  to  help  member  unions 
monitor  on  the  job  health  and  safety  problems.  George  H.  R. 
"IgJ^or,  Department  Director,  estimates  that  25-3(1  of  these  health- 
engineering  technicians  will  be  employed  within  the  next  five  years. 
(7]  The  CPSC  receives  help  from  a  different  source.  The  CPSC  has 
established  a  .Consumer  Deputy  program,  if^^yhich  consumer 
volunteers  with  no  authority,  enlisted  and  trained  by  staff  in  CPSC 
Area  Offices,  help  monitor  retailers  to  detect  ^bn-complying 
iroducts.pj  Health  and  safety  issues  are  being  given  greater  priority 
unions  during  contract  negotiations.  Also,  many  local  union  and 
_  igement-labor  health  and  safety  committees  are  being 
^  shed  ^thin  the  work  place.  (7]  Clearly,  a  variety  of  legislative 
private  measures  are  being  used  to  control  product  and  occupa- 
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^^|ti6i^al  .hazards.  The  question  remains  as  to  whether  criminal  penal- 
ties are  needled  reinforc^^Jiese  programs.  ; 
!^  >yithin  the  past  fifteen  years  there  have  been  increasing  grounds 
tor  holding  executives  personally  responsible  for  an  organization's 
behavior.  Over  a  decade  ago  in  an  electrical  price  fixing  case,  middle 
managers  were  sent  to  prison.  However,  the  top  executives  of  the 
companies  involved.  General  Electric,  Westinghouse,  and  Allis 
Chambers,  were  not  considered  by  the  Court  to  be  personally 
criminally  liable  for  the  price  fixing  because  il  was  not  demonstrated 
that  they  intended  to  fix  prices  or  that  they  knew  that  the  middle 
managers  engaged  in  price  fixing.  [6]  Since  that  time  there  have  been 
several  successful  criminal  prosecutions,  convictions,  jail  sentences, 
aricj^  prison  terms  for  executives.  For  example,  an  executive  at  an 
Heinz  Co.  factory  in  California  received  a  six  month  suspended 
sentence  for  unsanitary  food  conditions  in  the  factory.  A  Minnesota 
judge  ordered  Lloyd  A,  Fry  Roofing  Co,  to  pick  one  o^  Its  top 
executives  to  serve  a  thirty-day  jail  term  for  violating  air  pollution 
standards.  A  top  executive  of  a.  grain  company  received  a  three 
month  prison  term  for  conspiring  to  cheat  foreign  customers  by 
short-weighting  snip  loadings.  One  hundred  and  sixty  one  executives 
were  convicted  on  antitrust  violations  in  1977,  Five  were  jailed.  This 
number  is  up  from  only  one  the  previous. year.  Most  of  the  con- 
victions resulted  in  eitherfifies  or,suspended  sentences.  [6,  10] 

Among  other  laws,/the  Federal  Food,  Di;og,  and  Cosmetic  Act, 
the  Sherman  Act,  the  Federal  Water  Pollution  Control  Act,  and  the 
Occupational  Safet>r,and  Health  Act  all  have  criminal  penalties  for 
responsible  top  ex^itives.  Amendments  to  these  and  other  laws 
regularly,  have  lengthened  pris5)n  term  penalties.  The  Justice 
Department  has  increased  criminal  prosecutions  of  top  executives  in 
recent  years  and  is^more  often^  seeking  prison  term  penalties  for 
those  who  are  convicted  or  \^"o  plead  guilty  or  no  contest.  This 
phenomenon  is  not  confined  to  the  United  States.  For  example,  top 
executives  in  France,  England,  Russia,  and  China  are  currently 
serving  prison  terms  for  factory  worker  accidents,  (3,  6,"10] 

'^EFlN4^^G  EXECUTIVE  RESPONSIBILITY  ' 

Controversy  surrounds  the  crucial  issue  of  how  top  executive 
responsibility  shouXd  be  defined.  In  the  Jufi^  1975  landmark  case  of 
United  States  v.  Park,  the  Supreme  Colirt  ruled  6  to  3  that  John  R. 
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Park,  the  president  of  Acme  Markets,  was  criminally  liable  for 
;  conduct  in  a  business  unit  Tar  down  in  the  corporate  hierarchy.  The 
Incase  had  its  origins  iqTlSfpyember  1971  when  the  FDA  found  evidence 
of  rodent  infestation  in  the  Baltimore  food  warehouse  of  Acme.  The 
FDA  informed  both  Park  personally  and  the  company.  ^  second 
investigation  a  few.  months  later  found  some  improvement,  but  still 
^unsanitary  conditions.  The  ^mpany  and  Mr.  Park  were  then 
\    charged  with  violation  of  the  federal  Food.  Drug,  and  Cosmetic 
Act.  The  company  pleaded  guilty  and  Mr.  Park  pleaded' innocent. 
Mr.  Park  contended  that  as  President  of  Acme.which  had  36.000 
employees.  874  grocery  stores,  and  16  warehouses,  he  could  not. 
personally  supervise  all  activities.  A  jury  found  him  guilty  despite 
K.     the  fact  that:  (1)  Park  ordered  a  line,  supervisor  to  obey  the  FDA 
order;  (2)  Park  directed  another  employee  to  check  on  the  first 
employee;  (3)  Park  tool^these  actions  in  good  faith;  and,  (4)  Park 
\vas  unaware  that  his  orders  were  not  being  carried  out.  The 
Supreme  Court  upheld  the  conviction.  [3, 4,  8.  10] 

The  Court  held  that  an  executive  is  responsible  if.  by  virtue  of  his 
position  in  a  cdmpany,  he  had  a  position  of  authority  and 
responsibility- in"  the  situation  out  of  which  a  prosecution  for  a 
violation  might  arise.  Such  an  interpretation  of  responsibility 
^v  ^j!|jspenses  with  more  traditional  criteria  of  criminal  conduct  such  as 
|?|||H|lOw ledge  of  the  crime  or  intentional  criminal  activity.  Such  an 
^J^^Jmerpretation  of  responsibility  comes  very  close  to  absolute  liability 
by  vTrtu^  of  position  that  penfiits  no  defense  when  a  violation  oc- 


.  HcSi^Ver,  the  Court's  interpretation  does  not  go  this  far.  Th^  ^ 


V  c; 


hat  it  does  not  require 
8  JO] 


'that  which  is  objectively 

established  in  the  Park  case  may,  at  least  In-  part, 
/,frs,§4  recently  in  the  1978  Supreme  Court  decisipn  in 

tfJsqjn^Co.  By  a  6-2  vote  the  Court  divided  the 
g^ipifhal  and  civil  lines,  requiring  proof  of  intent 
for  the  former,  but  only  aniinticomp^itive  effect  or  purpose  for  the 
latter.  That  js.  for  a  criming jcojri>^ion  the  Court'^r^fequired  proof 
that  the  ex^utive  intended  to  Weak4he  law,  while  for  a  civil  con- 
viction the  Gpur^fequired  only  an  illegilresult  that  might  have  been 
aaused  withy)ut  the  executive  intend^?f^o  cause  a  violation.  The 
Court  stated  that  it  held  the  more  lenient  standard  for  criminal 
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convictions  because  criminal  conviction  without  proof  of  intent 
*^holds  out  the  distinct  possibility  of  overdeterrence;  salutary  and 
procompetitive  conduct  lying  close  to  the  borderline  of  im^ 
permissible  conduct  might  be  shunned  by  businessmen  who  choose 
to  be  excessively  cautious  in  the  face  of  uncertainty  regarding, 
possible  exposure  to  criminal  punishment  for  even  a  good-faith  error 
of  judgment."  (9) 

EXTENDING  .THE  PARK  CASE  PRINCIPLES' 

There  is  great  disagreement  about  whether  the  Park  principles 
should  be  extended  to  the  enforcement  of  all  Federal  regulations 
concerned  with  consumer  and  worker  safety  and  health. 
V  Mark  Green,  consumer  advocate  and  Director  of  Congress 
Watch,  strongly  supports!  the  U.S.  v.  Park  principles  and  their 
extension.  Green  says,  "Legislation  is  necessary  because  the  political 
reality  is  such  that  judges  don't  want  ^to  convict  executive 
criminals."  • 

A  spdVesman  for  Senator  Kennedy  says  that  Senator  Kennedy 
supports  the  extension  of  the  Park  principles  into  the  criminal  code 
noting,  "The  current  criminal  code  does  not  contain  adequate 
provisions  for  getting  ar  serious  executive  crimes.'* 

David  Ewing,  Executive  Editor  of  the  Harvard  Business  Revievf^- 
and  author  of  Freedom  Inside  The  OrganizaJion>JBrii^^  Civil 
Liberties  To  The  Workplace,  disagl^fees.  He  argues  t^aVthe  problem 
of  responsibility  is  a  result  not  so'ljfuch  of  the  behavior  of  individual 
executives  who  do  not  fulfill  thetr:;personal"Vesponsibiliti^  it  is 
jvith  tlje  structure  of  modern  business.  Dr.  Ewing  explains  that<^  ^ 

The  big  crime  is  tile  growth  mania  found  in  many  businesses.  Th^rc  is  loo  m%ch 
pressure  for  profits  IhaTci^use  executives  to?^give  orders  for  both  increasing-profits 
and  maki^ng  safe  prod ucist;. and  working  conditions.  When  both  goa&i^an'i^'bc 
rcache«l»^Many  executives  are  pressured  not  to  want  to  know  about  potential 
dangeK./  ^ 

-.   '  -* 

Dr.  Ewing  suggests  that  if  the  competitive  pressure  for  profits  ancl^ 
growth  can  be  reduced,,  Jthen  the  problem  of  unsafe  ^products  aEtld^^ 

'  The  quotations  in  this  section  where  the  sources  arc  not  idcniincd  were  obtained  through 
telephone  interviews  while  the  author  was  serving  as  free  lance  reporter /researcher  for  The 
New^orjf  ^^es.  The  (Quotations  arc  used  with  permission  of  The  New  Ygrk  Tim^s, 
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working  conditions  would  be  reduced  more  through  such  structural 
refornn  of  business  than  through  extension  of  the  Park  principles. 

Meyer  Issenberg,  a  law  professor  at  the  University  of  California,. 
Berkeley,  takes  a  similar  position  in  stressing  the  structure  of 
business  as  a  more  important  cause  of  consumer  and  worker  injuries 
and  deaths  than  individual  top  executive  culpability.  The  analogy 
Professor  Issenberg  uses  is  the  driver  in  a  hurry  who  goes  through  a 
yellow  light  expecting  and  hoping  that  there  will  not  be  an  accident. 
Professor  Issenberg  compares  this  situation  to  the  executive  under 
profit  pressure  who  cuts  corners  on  worker  and  product  safety 
systems  vyith  the  expectaijpn  and  hope  that  no  one  will  get  hurt. 
Instead^Of  prison  seil|l|fijes  he  recommends  monetary  fines  and 
reform  of  the  business  system. 

David  Ruder,  Dean  of  the  Northwestern  University  Law  SchooU 
also  emphasizes  the  structural  problems  of  business  as  a  cause  of 
problems  and  adds  that:  \ 

>^  TKe.$OCjal  disgrace  of  a  criminal  conviction  for  a  business  executive  is  worse  than 
^^^^^^irftM?^^^'  criminal  and  thai  often  the  executive's  health  suffers  and  many 

execSiivjis  die  from  the  stress  of  criminal  proceedings.  If  the  penalties  for  top 
'  execiujyes  are  too  harsh,  the  society  may  have  difficulty  finding  competent  business 

leUders  to  take  the  necessary  risks  required  in  business. 

This  is  similar  to  the  position  the  Supreme  Court  took  in  U.S.  v. 
Gypsum.  [9] 

Ralph  Nader  rejects  the  argument  that  blame  should  be  laid  on  the 
structure  of  business  rather  than  individual  executives.  He  says: 

^  Those  advocating  structural  reforms  instfpd  of  personal  executive  criminal 
penalties  are  either  naive,  trying  to  decpive  the  public,  or  wish  to  make  it  easier  for 
executives  to  increase  tneir  profits  or  cover  up  their  crimes.  A  white  collar  criminal 
should  be  treated  just  like  any  other  criminal. 


le  conceding  that  there  are  structural  problems  beyond  in- 
dividual culpability  that  cause  consumers  and  workers  to  be  injured 
and  killecl^Ralph  Nader  emphasized  that  little  is  likely  to  change 
very  quic^ly^thoul  individual  responsibility  encouraged  through 
prison  terms,  executive  suspension,  and  behavioral  sanctions  such  as 
requiring  executives  to  spend  time  working  at  the  scene  of  the  crime, 
such  as  the  factory  floor  where  a  death  or  injury  occurred,  Nader  also 
advocates  a  solution  that  he  credits  David  Ewing  with  raising  in  the 
current  debate,  that  of  firmly  protectir\g:employees  who  **blow  the 
whistle"  on  executive  criminals. 
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Jake  dayman,  Director  offlhe  ln^;lustrial  Union  Deparimenl  of 


the  AFL-CIO,  agrees  that  thd  struct 


ire  of  American  business  is  a 
hat: 


■c.NcciUivcs.  While  I  am  noi  quick  lo 
es,  many  workers  and  consumers  are 
Couris  have  never  seriously  faced  up 


large  pan  of  the  problem,  but  stresses: 

\ 

F  uics  diMi'i  mean  anything  lo  top  business 
recommend  jail  /leniences  for  busines?J  ^vxecui 
being  killed  and  permancnily  injured  and  the 

10  executive  culpabihiy.  Fines  don'i  mean  anything.  This  breeds  a  kind  of  feeling 
ihai  ihe  law  isn't  applied  equally. 

In  a  special  report  on  white  collar  crime  from,  the  Bureau  of 
National  Affairs,  a  legal  publishing  house,  it  is  similarly  observed 
and  documented  that  Nader  and  Clayman  are  correct  in  noting  that 
many  judges  have  difficulty  imposing  criminal  sanctions  on  cor« 
porate  executives  except  in  the  most  severe  cases.  However,  Norman 
A.  Carlson,  former  Director  of  the  ;3ureau  of  Prisons,  points  out 
that  criminal  penalties  even  though 'used  sparingly  in  practice  are 
helpful  in  compliance  and  deterence,  '*Non-prison  alternatives  don't 
have  nearly  the  impact  of  imprisonment. "[10]  SimilarljCy  fiw5/>7e55 
H'eek  observes  that  the  use  of  criminal  penalties  even  when  used 
infrequently  '^has  succeeded  spectacularly/ipb^^ecutive  consciousness 
raising".  [7]  It  should  also  be  pointed  outitJ^^h  that  criminal  law  is 
much  slower  and  more  expensive  to  all  parties. 

The  President  of  one  large  midwestern  manufacturing  company, 
who  declining  to  be  identified,  agreed  with  Clayman  and  stated  that: 

Many  executives  may  have  to  be  more  concerned  with  the  process  and  not  just  the 
bottom  line,  but  it*s  not  just  executives  with  a  lack  of  social  orientation  that  are  the 
problem.  Stockholders  want  more  profits  and  growth.  It's  difficult  for  executives  to 
stand  up  and  talk.  Puttings  few  executives  in  jail  is  more  treating  the  symptom;lhan 
the  cause.  But  now  tha^^^thirik  about  it,  criminal  penalties  may  be  necessary  til. 
the  social  orientation  problem  is  solved.  ,  ^  ^n^u  : 

.Despite  regulatory  efforts,  thousands  of  consumers  and  workers 
are  suffering  injury,  sickness,  and  death  frqin  product  and  wdrk 
related  causes  every  year.  The  issue  of  whether  and  under  what 
circumstances  executives  should  be  jailed  for  organization  violations 
that  cause  such  harm  is  unlikely  to  disappear  while  so  many  are 
suffering  so  Seriously.  ,  / 

The  relatively  short  jail  terms  that  t^e  law^rmits  do  not  appear 
too  harsh  relative  to  the  literally  thousands  of  consumers  and 
workers  suffering  injuries,  sickness,  and  death  from  unsafe  products 
and  working  conditions.  Criminal  penalties  do.not  appear  unreason- 
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able,  in  circumstances  where  top  executives  knew  that  there  was  a 
jeasonable  probabihty  that  injuries  or  deaths  could  be  suffered  and 
did  nothing  to  prevent  them;  when  executives  ordered  corrections, 
but  did  not  check  to  see  whether  their  orders  were  carried  out;  or. 
Nvherc  top  executives  permitted  an  information  system  to  continue 
even  though  it  did  not  bring  **bad  news**  about  potentiaratajury, 
sicknessv  and  deaths  to  their  attention. 
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Tlie  Economics  of  Jailing  Executives 
for  Violations  of  i 
HqalUi  and  Safety  Regulatioiis 

1  n  the  pre^;^in|^^s5.i^^  with 
the  issue  of^'^vjie^^^^^^^^^  criminally  liable  for 

health-safety  retlQstibli  violations.'  His  paper  reviewed  judicial 
decisions  in  this  country  and  offered  views,  both  pro  and  con.  The 
article  deserves  much  credit  for  pointing  out  a  serious  issue; 
however,  it  did)  not  provide  a  framework  for  analysis  of  the' 
problem.  It  is  tb  thisjask  that  this  note^^ddressed,  ^ 

The  analysis  Avill  attempt  to  answer  three  questions.  First,  are 
health-safety  regulations  necessary?; Or,  alternatively  stated,  could 
not  an  unregulated  market  arrive  at  Jjggi^ly  opUinal  standards  of 
safety?^  Second,  are  executives  in  unra[ely  influential  positions  to 
affect  safety  levels?  Third,Jf  the  ans\^er  to  the  second  question  is  in 
the  affirmative,  are  criminal  penalties  the  socially  optimal  devices  to 
enforce  safety  regulations?  As  a  starting  point,  we  will  begin  with  an 
example  of  a  situation  wh?re  the  unregulated  market  can  lead  to 
socially  optimal  levels  o^  safety.  We  will  then  examine  the  im- 
plications of  relaxing  the  assumptions  that  were  necessary  to  achieve 
the  optimal  solution  with-  a  view  toward  answering  our  three 
questions. 


Richard  P.  Bcilock  is  Graduate  Research  Assistant,  Department  of  Agricultural  Economics 
and  Rural  Sociology.  The  Pcnrtsylvania  State  University. 

'  Nielsen,  Richard  P.  "Should  Executives  Be  Jailed  for  Consumer  and  Employee  Health  and 
Safety  Violations?'*  Journal  of  Consumer  Affairs,  Vbl:  13  (Summer  19^9),  pp.  128-114. 

jji&Uy  optimal  level  of  safely  will  be  here  defined  as  that  level  at  which  (he  benefits 
(  to  society  as  a  whole  to  either  increase  or  decrease  safety  are  negative. 


 ^    vith  the  perniiSHlon  of  tho  topvrlfiht  holder  from.  tJic  Journal  of  Consumer 

AffulrH,  V.  Ta,  winter  197»  :  380~.'iD2.^ 
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THE  rDEAUZEp  MARKET  SOLUTtON 

Given  the  assumptions  that  alPof  the  costs  and  benefits  of  any 
action  .are  known  to  all  parties,  that  there  are  no  transactions  costs, 
and  that  everyone  reveal.^his  or  her  true  preferences,  the  unregulated 
market  can  arrive  at  socially  optimal  levels  of  safety.  Imagine  that  a 
manufSeiurer  has  the  choice  of  -cither  building  a  plant  which 
produces  cars  with  poorly  protected  gas  tanks  or  of  building  a  plant 
costing  $1,000,000  more  whioh  produces  cars  with  better  protected 
gas  tanks.  Say  that  100,000  people  each  intend  to  buy'one  of  the^ 
cars,  and  that  it  would  be  woi;th  $10.01  to  each  of  them  to  have  a 
safer  car.  That  is.  each  would*t)e  indifferent  between  having  the 
safer  car.  and  paying  $10.01  less  and  taking  the  added  risk  of  the 
more  dangerous  car.  In  this  situati^,  the  potential  customers  would 
be  willing  to  offer  the.  manufacture^up  to  $1,001,000  ($10.01  times 
100,000  people)  to  produce  the  safer  car.  If  they  offered  him,  say,  * 
$1,000,500  to  build  safer  cars*  then  each  party,  the  people  and  the 
manufacturer,  would  be  beHer  off  by  $500.  If  there  were  an  infinite 
array  of  possible  plants  corr.espondin|  to  different  car  safety  levels, 
by  repeating  the  above  negotiations^  it  WbuTd  be  easy  to  show  that 
that  plant  which  cost  exactly  $1,001,000  more  than  our  first  plant 
would  be  built.  This  would  be  the  socially  optimal  plant,  producing 
ian  auto  with  the  socially  optimal  level  of  safety.^ 

^  *>,    ...  . 

PROBLEMS  WITH  APPLYI^JO  THH  IDE^izED  MARKET  SOLUTION 

Unfortunately,  in  the  real  world,  information  is  not  freely  and 
evenly  distributed,  there  are  transactions  costs,  and  peoplg?^^jfire  ^ 
reluctant  to  reveal  their  true  preferences  if  they  can  see  some  gain 
from  concealment. 

■J 

Transactions  Costs 

»  i" 

Loosely  speaking,  transactions  costs  may  be  divided  into  two 
parts:  the  costs  of  organizing  to  negotiate  and  the  costs  of 
negotiating.  In  instances  involving  health  and  safetytf  on  one  side  of 
the  bargaining  table  is  usually  a  firm  and  on  the  other  side  is  a  group 
of  workers  or  consumers  or  pollution  victims.  Once  both^ides  arp 

'  If  there  were  n  plant  designs,  each  costing  SI. 001 .000  more  than  the  first  plant,  that  plant 
that  could  produce  cars  offering  the  highest  level  of  safety,  ceteris  paribus,  would  be  built. 
That  is.  only  the  most  efHcicnt  plaT)t  within  each  cost  range  would  be  considered. 

■  ¥\ 
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•  oryanizccl,  there  is  UQjeason  \q  suspect  lhat  the  cosfs  oi'  negotiating 
will  be  higher  foTr^onc  side  than  tlie  other.  However,  tbtj^costs  of 
organizing  nnd^^^^^^  organized  are  likely  to  be  far  gr-cater  for 

.  those  dcj^yilrfe  vvith|he  firm  than  for  the  firm  itself.  The  firm,  almost 
by  den.nil»o1^  a  cohesive  unit  with  a  fairly  simple  and 

dispassidijatjlj?]^!^^^^^^  for  being,  namely  to  make  money/  On  the 
other  hancCtefiiibup  of  consumers  or  pollution  victims  are  not  likely" 
to  even  knftvv  each  other.  In  addition,  their  goals  anil  expect^itions 
are  likely  to  be  highly  diverse.  Even  a  group  of  well  organized  union 
workers  must  take  into  account  the  often  conflicting  and  emotional 
wants  of  various  segments  of  its  membership.  These  factors  make  it 
likely  that  it  will  be  far  more  difficult  for  a  group  seeking  higher 
lev^s  of  safety  to  deal  with  a  firm  than  for  the  firm  to, deal  with  a 
group.  ^ 
To  show  how  this  asymmetry  in"  transapiion  costs  can  lead  to* 
suboptimal  safety  levels,  suppose^tfst  th^  cost  of  organizing  the 
consumers  in  ihcr'  pr'bcedlng  .examjil^^^^^  per  person,  and,  ag^in, 
that  all  costs  and  benefits  are  '^J(j^^^p<?!8rt lliat  the  manufacturer 
requires  a  minimum  of  $1  .OOO.O^ffl^p^^^^  be  willing  to  build  the 
safer  car.  If  the  corxsumprs  wani'ffl^Kr  car,  they  must  pay  at  least 
$1,050,000  ($50,(]ibO  to  org^ffii^^^  the  manufac- 

turer). Since  it  is  only  wor^h^l^fl^^t^flS^  to  have  the 

safer  car,  it  will  not  be  wdrtl^hile^to  s^^      safer  model.  If  the 

v  manufacturer  is  unable  or  up,'0iMi^^  and  build  the  more 

\xpensive  plant,  the  more  dJnjge^Pi^'^^^^^^      be  produced. 

Reluctance  A0Reyeal  True  Preferences 
The  reader  may  be  wondering  why  the  manufacturer,  in  such  a 
situation,  would  not  sell  safety  coupons,  costing  $10.01,  to  the 
potential  customers  in  order  to  raise  the  needed  funds  to  produce  the 
safer  car.  If  each  person  purchased  one  cQupon,  the  safer  car  would^ 
be  produced,  nobody  would  be  worse  off,  and  the  manufacturer 
would  make  a  $1,000  return  for  his  trouble.  The  problem  is  that  each 
individual  would  have  an  incentive  to  be  a  free  rider,  that  is,  to  nbt 
purchase  a  coupon  in  the  expectation  that  the  coupon  purchases^pf 

"  For  those  who  wish  to  argue  lhat  nrms  also  maximize  sales  or  executives'  prestige  or 
whatever,  please.keep  in  mind  thai  the  main  point  here  is  only  that  the  firm's  objective  func- 
tion is  hkely  to  be  simpler  than  that  of  a  group  of  workers  or  consumers  or  pollution  victims. 
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Others  would  be  enough  to  pay  for  fhe  safer  car.  "Almost  100  people 
could  reifuse  to  purchase  a  coupon  and  still  the  firm  would  raise  the 
necessary  $  1,000*000.  Everyone  would  desire  to  be  one  of  those  100 
people.  % 

Imperfectly  Distributed  Information 
Only  in  the  mind's  eye  of  an  economist  is  all  information  instantly 
and  costlessly  known  to  everyone.  In  the  real  world  each  one  of  us  is 
privy  to  only*  a  small  subset  of  all  knowledge.  The  transfer  of  in- 
formation to  others  involves  costs.  Moreover,  as  in  the  preceding 
paragraph/thefe  are  times  when  it  is  advantageous  to  one  party  to- 
keep^certain  information  from  others.  In  our  example,  it  is  unlikely 
that  the  consumers  will  be  aware  of  the  differences  in  gas  tank 
protection  levels  between  one  car  and  another.  It  is,  however,  highly 
probable  that  the  manufacturer  will  be  aware  of  thes^  differences. 
The  management,  then,  has  the  option  of  either  building  the  safer 
car,  incurring  the  costs  of  informing  the  public  of  it^  cars'  superior 
safety  levels,  and  hoping  that  the  resulting  higher  price  will  be 
sufficient  to  recoup  its  costs,  or  of  building  the  cheaper,  more 
dangerous  car  and  marketing  it  as  though  it  were  perfectly  safe.  In 
general,  the  second  choice  is  the  more  lucrative.  The  point  is  that 
safely  levels  are  often  not  readily  discernible.  A  worker  may  be 
unaware  that  he' or  she  is  working  with  radioactive  materials;  a  city 
might  not  know  that  a  factory  is  dumping  mercury  into  its  harbor; 
and  consumers  may  be  ignorant  to  the  fac4  that  their  cars  tend  to 
explode  when  hit  from  behind.  In  B'ach  of  these  instances,  however, 
the  management  of  the  firm  is  likely^o  have  detailed  information 
about  the  probjem  and  to  have  an  economic  incentive  to  conceal  that 
knovyledge. 

THE  THREE  QUESTIONS  ANSWERED 

We  are  now  ready  to  apply  the  results  of  the  above  analysis  to 
answering  our  three  questions. 

The  Need  for  Health  and  Safety  Standards 

'  In  the  above  analysis  it  has  been  demonstrated  how  the  existence 
of  transactions  costs,  incentives  to  conceal  true  preference  levels, 
and  imperfect  information  all  conspire  to  create  a  situation  in  which 
an  unregulated  market  will  lead  to  suboptimal  levels  of  safety.  The 
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need  for  health-safety  regulations  follows  immediately  from  the 
preceding  statement.  Governmen(s  exist  to  provide  services  to  its 
.  society- that  the  market  is  unable  or  unwilling  to  deliver,  such  as 
'  national  defense.  If  free  mapkets  are  unable  to  provide  the  level  of 
safety  that  society  desires,  it  is  the  duty  of  government  to  dictate  that 
that  level  shall  be  provided.  As  a  qualifying  statement,  1  should  add 
that  merely  because  the  market  will  fail,  does  not  mean  that 
government  will  succeed.  Certainly  anyone  who  claims  that 
regulations  are  typically  costless  and  well  thought  out  is  either.io- 
credibly  naive  or  has  a  personal  stake  in  a  regulatory  body.  The 
point  here,  however,  is  that  if'the  society  is  to  have  optimal  levels  of 
safety,  some  nonmarket  solution  is  needed,  namely  some  form  of 
regulation.  - 

Are  Executives  Uniquely  Able  to  Determine  Safety  Levels? 
It  has  been  argued  that  only  managements  ar^  likely  to  be  pi^vy  to 
relatively  complete  data  regarding' the  safety  levels  of  fls  company's 
working  conditions,  effluents,  and  products.  Because  of  this,  it 
follows  that  executives  are  the  best  possible  monitors  of  safety 
iex'els.  Particularly  when  one  considers  the  costs  affd-jie  potentials 
'  fdr  loss  and/or  concealment  of  attempting  to  transfer  this  in- 
fopmation  to  some  other  body  of,  regulators,  the  unique  position  of 
executives  as  the  ideal  regulators  becomes  clear. 

Are  Criminal  Penalties  Appropriate? 
Having  jiecided  that  executives  should  monitor  safety  standards, 
,there  re;ir^ins  only  the  task  of  creating  a  system  of  rewards  and 

ipenalties  that  wilKpersuade  executives  to  act  as  if  they  had  society's 
welfare  uppermost  in  their  minds.  Since  we  are  assuming  that 
so?i?iy,  via  its  government,  has  already  dictated  its  desired  safety 
levels,  we  are,,  essentially,  attempting  to  persuade  executives  not  to 

^violate  that  standard,  either  actively. or  passively.  But  are  there  not 
tradeoffs?  That  is,  should  not  an  executive  be  allowed  to  sanction 
some  minor  erosion  of  safety  levels  bel(^w  the  societal  standard,  if 
the  financial  rewards  are  great?  Unless  we  are  prepared  to  radically 
alter  our  view  that  each  individual  has  an  absolute  right  to  his  or  her 
own  life  we  must  respond  to  the  negative,  because  a  decision  to 
compromise  safety  standards  is,  essentially,  a  decision  to  kill  or 
injure  for  profit.  Statistical  inference,  as  well  as  our  common  sense, 


«4  ^-    Y  - 

WINTER  1979  VOqJME  H  NO  2  ,  y 

tells  us  that  if  the  probability  of  arNqjiuiy  occucringis  increased  and 
if  this  increased  proh/abilUy  applies  to  a  large  number  ofevenis,  such 
as  100,000  cars,  ihon  ihere  will  surely  be  more  injuries;  Exactly  who 
or  how  many  wil^ be  injured  is  unknown. 'but  that  there  will  be 
additional  injurip/js  clear  to  all  but  the  rriQsi  sublimely  optimistic 
Unless  we  are  prepared  to  instruct  execulives^saq  holv  many  dollars 
they  must  earn  in  order  to  perpetrate  assault  and^pt  murder  on  a 
roughly  specified  but  anonymous  group  of  individuals,  we  must 
conclude-that  society's  chosen  level  of  safety  mu^t  be  strictly  adheced^/ 

to.  '  '  ' 

The  use  of  the  words  -assault''  and  **inurder"  in  the«preceding 
sentence  probably  surprised"  most  readers,  but  it  is  essential  to  un- 
derstand that  this  is  precisely  what  is  being  discussed.  .Suppose  that 
both  the  safer  and  the  les^  safe  car  of  our  example.were  ava^able, 
with  the  safer  car  selling  for  SIO.OO  more.  Mr.  ^  chooses  to  saye  the 
$10.00  by  purchasing  the  le'ss  safe  auto.  He  is  not,  by  th/s  act, 
committing  suicide  for  the^SJO.GO.  He  is  simply^  assuming  a  slightly 
higgler  level  of  risk.  In  effect,  Mr.  X  is  underwriting  himself  against 
a  slightly  elevated  possibility  of  what  is  still  an  unljicely  event,  i.e., 
his.  death  or  injury  due  to  the  weaker  gas  tank.  On  the  bther  hand,' 

-^suppose  thai  Mr.  Y  decides  to  manufacture  large  numbers  of  the 
more  'dangerous  car.  Since-  the  product*  defect  is  not  readily 
discernible,  Mr.*  Y  conceals  the  fact  and  thereby  avoids  having  to 
charge  a  lower  price,  the  wr^th  of  regulatory  authorities,  or  both. 
The  benefit  of  this  action  is  that  Mr.  Y  .will  make  more  of  a  profit 
and  the  cost  is  that  some  people  will  be  killed  and  injured.  Unless  it  is 

■  assumed  that  Mr.  Y  is  extremely  naive,  it  must  be  assumed  that  he 
realizes  the  existence  of  this  tradeoff.  Because  Mr.  Y  will  be  unlikely 
to  know  the  victims  or  to  hear  their  screams  does  not  alter  the  fact  ' 
that  he  is  knowingly  killing  or  injuring  others  for  personal  gain. 

In  addition  to  the  moral  arguments  that  murder  and  assault  are 
criminal  offenses,  no  finite  system  of  monetary  fines,  as  would  be 
levied  in  civil  offenses,  would  provide  the  same  level  of  deterrent. 
Bankruptcy  laws  impose  limits  on  fines.  No  person  can  effectively  be 
charged  more  than  his  or  her  net  worth.  In  addition,  most  financial 
losses  can  be  insured  against  in  one  way  or  another.  This  is  par- 
ticularly true  for  the  well-off  and  the  sophisticated,  and  executives 
tend  to  be  both,  Ther^e  are,  however,  no  ways  to  insure  against 
imprisonment.  For  all  of  us  time  is  unidirectional  and  death  is  a 
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certainty.  Chunks  ofx)ur  lives  are  priceless  in  that  there  exists  no 
market  at  which  we  can  purchase  a  replacement.  This,  then,  is  the 
infinite  cost  that  is  proper  to  impose  upon  executives  for  the  crime  of 
imposing  infinite  tosts  on  others.* 
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*  Some  of  (he  inclividuaU  quoted  in  the  Nielsen  article  expressed  the  concern  thai  making 
^xecuiives  criminally  liable  for  safety  violations  would  seriously  lower  the  supply  ofexecutive 
lalent  I  confess  that  I  fail  to  understand  this  argument  unless  it  refers  to  cases  where  the 
executive  would  be  hetd  accountable  for  infractions  that  h"^  or  she  had  no  knowledgc^of  If 
culpability  were  limited  to  willful  violations,  why  would  a  la>*  abiding  executive  fear''  ( 
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Fi'ii  \\  M  \i)iAi  It.  i\\  wiih  a  pr;iL  iical  bent. 
iIktl'  is  an  iiivniLnsi.'  satisfactiun  in  taking 
pirnuplL's  um  of-  the  tc\iht>i)i<s  and  ap 
pKin^ijIiL-m  in  the  PL-a)  utjrid  That  has  Uvn 
mv  j[;riL*ablc  task  as  a  practitioner  of  regula- 
tion for  ihe  pasi  four  ycarSj^ . 

The  cuononiiL  pi.niciples  wc — my  fellow 
commissionLrst>t  hoard  nienthers  and  I — have 
hecrt  appKirifi  aie  t'asv  to  ehat;acteri/e  that 
econotnie  etliLienLN  requires  prices  for  goods 
arid  ser\aes  to  be  set  equbl  to,  their  inargrnal 
social  opportunity  C()sts  (that  is.  the  cost  to 
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Yurk  Stair  PubltL  Sfrvue  Coniintwuni  (1974-77) 
r/iM  ariulf  M  dntxs  n  fnnn  Rn  hurti  7  FJv  Lcc 
turf,  ^ivtn  hiiitre  the  Atrieruun  Fcotitjnm  A\  until 
lutn  mtfitm:  in  Chniy^i,.  An^iust  /si7&kAV  full 
of  the  hi.  lure  w  iU  appear  tn  the  AnierfLan  Eeo^ 
nohnc  Re\k\v,  ,V/<i\  /s)7s) 


si»eiety  of  |he  resourees  that  are  used  lo  pro- 
dute  additional  quantities — resi>urees  that  will 
theieiiire  be  fieed  for  other,  yses  \j  and  as 
buver  s  restrain  their  demands):  and  that^wiicn- 
e\er  ill  is  tet  hnoU»^ieaIIVL  feasibtJe.\tompetition 
IS  the  be-il  way  to  achieve  this  result,  as  well 
as  to  ensure  the  optinilim  rate  of  innovation  and 
the  greatest  degree  of  managerial  c^fllciency — 
X  efliciency,  as  economists  n|Dw  put  it  What 
has  been  especially  intriguing  about  my  experi- 
ence is  that  it  has  embraced  two  quite  different 
regulatory  situations — one.  the -traditional  pub- 
lic utililies.  where  competition  ^eems  for  the 
most  part  not  feasible  and  the  t'conomist  reg- 
ulator is  moved  to  play  an  dctiv^  role  in  trying 
to  produce  efficient  results,  the  other,  airlines, 
in  which  it  appears  the  prime 'obstacle  to  ef- 
ficiency has  been  regulation  itself  and  the  most 
creative  thing  a  regula'tor  can  do  is  remdve  his 
or  her  body  from  the  market  entryv^ay. 

^  But  the  process  of  applying  these  princi-  . 
pies — even  of  simply  getting  out  of  the  way — 
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li»7ft  : 


J  Ui 


I 

Xfl'l  >  ISi.  1  I  1  PSMMIl  S  III         IMCl  H  I  I  (  1  \\nt(  I  (I 

Ik-t'ti  l.ti  Jiuil)  s||ii|)|i.-     I'tiL'  sLiU'  (Ml  wllkll 

UlL'   I'l  UllOlnlSl   ILL^ltljlMI    WIIU-S    Is    jll    SI.  I  I  hl>k'Ll 

DMT   \Mll)    lIlL-   sif.iK  luMi:s    ui    l.|\V\».-|H,  lUllslS. 

..iiul  polilii.  i.tiis    iIk-  wiiiM  hi  whiiti  lie  wiiiild 

.IHpK    I  IK  pi  IIU  is  I  \l  I  UUilllII^K    lllilK'l  ICL  1 

.Itlil  iL-slsl.iMl     .iiul  iIk-  idlllH.iss  lie  IK-ftls  [rt  iiHC 

ili.it  wolilil  Ik-I|)1him  iIik-.uI  lubWiiy  ihi imyh  ihc 
ihiLkcis  III  ;»sL-i  imil  hcsi';  (  J  iheurv  thai  rdls  us, 
iti  i  lli\  I  |hl\i  M  Mi.i\  lu-  i\  imuinn..illv  iiu-llu  u-iU 
">  I'lUi'  M  \\w  lit>MH'it'  IlVi-I  fl  iiuiiimmI 
k.i)sis  in  niMii-  iruli\ itlii.il  niiiiki-is  il  |»i  K  l-s  in 
ulfii  i    in.n  ki  Is   .in-   (Si    .ihn\t-  in    huluw  thai 

hIl-iiI    liAi-l)    I  liv  ifal|\  L  IwilK-njiin^  |i>l>  is 
L  uliMi^   Mill   u  liai    I  Ik-   uI  I  iin.iu-,  l'i.  uiiuiiiu  allv 
rahonal  cij  ii  1 1 1  In  i  u  i  n  sfixuM  Icuk  like  hut  whal 
is  I'k.  I  >ii' iiiiu         i.iliiui.il  II)  .UI  uialiiirul.  si-i. 
(.ml  wni  lil.i.uiJ  h.p\^  hi  >i  i.p  ^cl  hum  hfu- 

It'  I  hi' If 

)    ■      ^  '■' 

UfgnUiliji^  Muiiopiiiy 

ll     WlHiM    hi'     Mlp^'ri'l  I  PLl.Ui  M  \     |l>l     MIL'     lu  llIlliL'I 

I.  Pill-  wviT  ilu-  .li-h-v  U  '.I  I  hi-  uisrilulmn  ot  uvu 
I.iii'il  nil iiir.jJi il\  ihc  >utlu  iL-ni 'sunini.u  \  is  ih.u 
II  I  ouihuu  s  I  hi-  \\  I M  si  111  hi  ii  h  \\  I II  Ills  -I  lu-  i-\  lU 
I  >t  [[!•  >ni  >!><  >|\  \Mt  h  I  lu-  si  111  I  iMl  atiun  (if  ifu-  pr  ohl 
im  ili\  I'  I  I  lulii  .ultl  lu  I  Ills  I  fii-  .ihnusi  ii  n-sisi  i 
lili'  1  ippi  PI  tuni I \,  II  oiK  i  s  U)  usi-  priL L-  l\  piL.ilK  . 
\ri\  inipit  L  isi-l\  and  iiuMiL  K-ntK — a^  an  itistru 
ini-iu  III!  iIk'  ifthsti  ihutKin  ul  iiutJilU' 

TliL'  l-'lrsi  I'robl^ni:  Kegulaieci  Monopoly  Ilsclf. 
OiR-  III  ihf  inusi  suhL-iirii;  k-ssuiis  uf  nn  cxpL-n 
iMu  I'  \ui  fi  piihliL  lit  ili[\  i  L-iiulanun  was  ihe 
pruLii  t-ssi\ I-  I  L'tih/.il  K  Ml  lhai  iii\-  musi  L-tu't  t^L-liL 
iiiit Ml ]\ L's  \*,i-it'  hitli'  nuiiL-  ihaii  li^^^'hlc  l'IIuiIs 
l<t  I iiin|H-ns.»tf  (ui  tlu-  inhLii-nt  l^c^L-Lls  ni  ifu- 
insiitiiiion  u\ui  whith  I  wjs  [II  L'sid  ini; 

One  ul  nu  piDudfsi  .iLLoniplishiTR-nts  at 
ifu-  New  Yui  k  PuhliL  Seiv  uL-  C'uniinissiun  wn.s 
ilu'  piu^ri.'^''  WL-.inailc  m  iL-niiii'triLi  ilu-  eh-Ltric 
and  iL-lcphuiu-  Luinp.iriu-s.  in  New  ^'ut  k  tu  in- 
iiodiue  a  s\  siein  uf  pr  ue**  related  lu  in.ir^inal 
Lusls"  F-(M  example,  ihe  la  ilu-  lesiLlential  user 
ol  eleiiiKiiv  un  I  uny  Isl.iiiJ.  insiea4'*l  paMii^ 
the  piexiiMis  tlai  Lhai^t'uf  su  inLiii\  tenis  per 
kilowatt  tiuur.  v^ill  s()()n--il  ilu'  luiiiis  alluw  — 
p. IV  rates  \  ji\inj;  hclwret'ti  2' J  Lents  at  ni^fil 
and  U)  Li'ni s  nn  smnmt-i  tiiiys  when  the  temper- 
atiiie  eeLs  ah<>\e  rt3  de^iiecs  As  a  specihe  ex 
ain[di-  ui  ihe  eiu uui  .ii!L-nu-nl  ihal  this  kind  ui 
piKin^  will  ftlfei  l<)  jjtiunji  chuues  between 
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k  ui)siiin|)l  lun  a  nil  ahsiiiivm  e.  energy  and  hi- 
siilAlnm,  ll)L-  Use  ul  luels  III,  llie  >nn,  etinhiilcr 
what  ihe  ini  i  luliu  liuu  ul  lhal  ntar^ih.iL  lost- 
haseil  IJ  lu  I  Kihu  dues  in  ihe  llkehhund  of 
slui  a^e  Luuhn^:  heiiin  ileveluped  and  inlruduccd 
I  utniiiei  I  lallv  A^aiii.  llie  hiisniess  (}iisi<iiiu'rH  uf 
the  Nt-'w  Ytirk  Tclcphnne  Company  now  have  la 
pay  lor  iheir  hieal  lalls  un  a  liiucd  biisis;  (hey 
laii  nu  luii^ei  i^nuie  ilie  fait  lhal  iiddillonnl 
innmies  i>l  ^  uiim'i  satiuii  h.ise  a  ptiHUive  mar- 
ginal i.  i>/l  Kesideiii  uil^sei  s  .u  e  ulli'l  e'd  a  simi- 
lar piiiin^i  svsu-in.  wilh  the  imhuement  of  rc- 
ihiLeil  hasie  i  lur^os  / 

III  irMnj!  tu  miruilui  e  i  hankies  like  this  Wjf 
em  mint  i-i  eil  stieniiuus  resislanei'.  ^iu>l  just 
Ik'Hi  laii:e  use  is  \\  husthunyht  thi'v  would  be 
haimed  It)'  ilu-m.  bul  lioni  the  nitlilv  eumpa- 
nies  iheinsi'Kcs  Win  '  Why  wnuld  the  electric 
t-uinpaiiies  t  limi  lu  a  lieelmmi:  bluck  raiir  siruc- 
luie  (ufu-rebv  the  niuie  elect  ru-ity  a  customer 
uses  I  he  heaper  eai  h  aildit  lunal  "block"  of 
i  liitiKii\  is,  \\  iiluiiii  lefeience  li)  the  tunc  uf 
L  unsuinpi lun  t  uhen  ii  appeared,  [larticularly 
ai  limes  i>t  juak  ilemand.  lhal  sales  ni  the  final 
hluL  k>  weie  at  pi  lies  markedlv  below  maryinal 
Lusi  and  that  t  fie  tesull  was  [u  inteiibily  tho 
tinaiKial  squeeze -Jo  w  hich  the  Lumpanies  w"c*re 
.ill  ead\  e  \puseil  by  the  cuinbinai  tun  ol  mllalmn 
aiul  1  e|;uhitur\  laji  * 

I  iiUi  ihmk  ul  <inl\'iWL)  rcasuns.  flrsi,  bu- 
I  eaui  rat  ic  inerha.  .mil  sciuniL  a  linjicriny  as- 
siunptMni  ih.ii  It  w  .IS  111  their  interest  Itj  pro- 
inuie  aLhiitH-jiUil  sides  ihai  lequiie  additmnal 
I  in  est  men  I .  in  ui  di-i  tu  build  up  their  rate  base. 
Iiul  liuih  ul  these  phenomena  are  ihi-mselvcs 
suieK  the  luiiseijiience  <d  te^iulatod  munup_ol_y 
-  (if  ihe  Libseme  ul  cumpelition  and  of  r^giila- 
liun  un  a  luyl  plu.s  liasis  (with  allowable  re- 
mind 1  ci  kuficu      invested  capital )  Su  a  plaus- 

 v*^  ■-  

...  a  plausible  case  can  be  made  that  regu- 
lation itself  was  one  of  the  lnipcrfc«ftIons 
we  were  trying  to  overcome.  ... 


ililf  lase  Lan  be  nulile  that  rejiulation  itsc'lf  was 
one  uf  I  fu-  iinpei  let  i  luns  we  we  re  try  i  ng  lu  uver- 
iuine--that  all  (his  furious  actiyily  to  reform 
ul  ill  l\  I  att-  st  f^K  lirt  es  \^  as  it  self  necessitated  by 
le^ulatiun 

This  sdnu-  (jbsei \al  Kill  applies,^!  think,  to 
out  sirenuuiis  jiit-mpis  t(j  attack  ihe  prublem 
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1)1  \irrl|iKiu\ 
tlii'lll  i'liu  k'lit 
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•  •111  i  lini  Is  t>i  liii  I  I- 
.n  Mc  \K\s  .111(1  l  U-L  l  I 
f1n.ll  ItlVt  sliiu  III  .iiul 

iiijiil.iK  j  iiKiniipiiliM',  \Miiiltl  |jn.Mini.ihlv  li.iw 
Mjunu  nm.iiii\ivs  til  luilil  ilu-ii  i  iisis  ddwn  .nul 
''U\"  i.illii-i  ll'.im  ni.ulim.  I,. I  irii'iiisv-lu  s 
v\  luiu'V  ir  llu-  in.iu.'in.il  msls  ii|  luiv  m^'  vvr.if 
li-SN  lli.iri  jii.ii  I'Mi.il  iDsIs  ul   {iMiihu  iiif 
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l/vul.lMl  .II1M.MI-;  I.I  Si'l/i-  L\C\\  pusslllk-  U|l, 
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II    of  llu' 
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I'-'k  IIM  |..i  «.U'ps  ^11  N'l-u  ^  III  k  I. II 
!■  AV.,1,1  ..p.  IHIU.  llu    III.Niv.  I  lui  iMVpll. 

ii.il  \-ipiipiiu  ii|  1  Mil  luiliiiL'  inuiiiii  \\ 
v..inpiiin".,n    iIms^  p.iiliLul.u  p.i 
nuluCij  V   u.-  vv.  ,,■  ,  ,,iiMiu  .  .1^  ...uM  lu' 

I  V    I  I  nil  pil  ill  \  I- 

I 

l  lu-  ScLOlul  Pruhleiii:  Sl-l'uiuI  Bcsl 
.iin.iiiij  ihf  iippmu'iiis  .»l  m.ii  l'mkiI  >.  i 
•  'I  I'kuiuilv   vv.iN  a  iMMiip  lit  l.uiii'  ui.lusliijl 
.iial,t  .  PI11MH.-H.  i.il  iisL'is,  stiiiii  III  iIkim  .ifipiiMiii: 
ii/uMi  <j\  li'Mi  M  .ii>i  i-  .iiul  iMMii.i  .>rfu  is  liluK  i 
sy.ituI.ihK  U'.iriiii.'  It  u..mIJ  Ik-  usl'J  lodis.  iiiiii  ' 
/.uc  .iL' .11 11^,1  ilh  iii.  .irul  tulu'i  s  Miiiplv  uiuulliiii: 
lo  pa\   llu-  I  lists  1)1   iIk-  sl-IAul-  \\w\   u-il  ivliI 
I  |u'\  Itii  I  II  .fiuiinhi'i  of  L'LiiiiDniis 
st'kintiK  ili.ii  II  ui.uM  hi-  iiul 
ck'CM  u  IU  .ii  riuit  ^'iiKit  1. 1 

tcrtaniK  al  u  r  sn  maiiv  >i'ai  s  i>rintlaiinn.  immh.- 
lu  oxtccil  avviiii^L'  ri.'\ L-mtc  u'lpiiKiML-nts.  ns 
IiatlmiMialK  di  li  l  riillK'i^— u  hL'li.'tlK'  pi  ill  s  t^f 
n;Uiii;il  ^ms  jiilI  tiil  aii- Jmh  hcirii:  Ik-IlI  l>uliiw 
ihctr  imiiiiinal  lwsI> 

TliL-  uhsL-rvaHuM  w.is.  i)f  LiJursL-  pLMliiiL-nt 
Mv  uwii  proMsioMal  ans\v.L'i  has'*llu-  Inllnwin^' 
paits 

(  L>  f  irst  1)1  .vU     slVOiilI  bust"  artjUL-s  nn 
iiiDrL"  pL'isuastvL'h   av^ainst  j,  ryyvinj^  pi  iLL-s  tu 
^i^ainst  Ilmviii^ 


W>i\  In  pi  <  n  laiMI 
l!WlL'Ilt    III   pi  K  I- 

biv^  has  aiinusi 


niai^'irtal  lmsIs  jfian 
the  in  wliLTL"  Uk'v  arc 

ii)  TliL-hL-ldf^riyL-(hif 
be  1 11 1;  hckl  hL-louutjiJ^r^in 
but  siiut.',  lor  Ju^^Bci  v  r^. 
event  beiinr  na^^lv  latiuiu-'il.  pneinu  alee 
tritnv  up  tc)  i^^KrjiMial  lo^is  is  not  likeU  li 
proLluee  a  suhsiantial  Lluersi^ti  ol  Lfinsunip 
lion  to  this  undei  priLijJ  siibsmute 


.  IS.  indeilj. 
'>[ip()i  tuiiitv  a:t>i>T. 
on.  yas  IS  in  anv 


'  y  I  '  '.■Nil  MM  •,  III  ^s  I  sin  Ml  I  ^  I  VM1411  |i 

'  [J)  i\n'  pliu'  u|  dtiiiieslii  Liutle  ull,  sum 
laiU  IslI^miI-  beiiit;  hehl  ai  Mill  lalK  l)i;|ijw  ihf 
inai  iMM  d  I  list  n,  iliL',\iiii  fu  an  nmnnv.  whali 
IS  till'  lit  hw  letl  pi  ur  III'  impiii  is  Hut  the  renn- 
l.ihuii  .illi  i  Is  (iid\  .1  dri  liiiiii^;  I  uu  llpii  ill  Inlal 
tlMUiisiii  Mippl\  aiul  tidiiiisiu  ]siip[dv  ih  unlv  • 
.1  p.ni  I'l  \Jmi  Hues  Id  ileteiiJiigc  tim,  rctnil 
pi  u  e      .  ,  .  ' 

{ ■» )  Muii  uM  i    imI  in  .rmahJi  inpni  111  the 
  "I  i  l''^  'I  i»  IU  I II  lakes  iliiee*llins 

"I  Mil  Ui  piniliRi-  .»iH-  nl  l  Ili  II  II  nv  )  (  his  LilI, 
alnii,!  vuih  llu-  iMi'i  nal  v..s|s  I  m  lei  iirs.  fi»i  e\- 
'•'I'U'h'  ^1  III  iniii.il  ii'i  111^  ul  ii.ule  )  ul  sharp- 
ie "  '••I'lL'  ml  iiiipiii  Is  aiuiii  s  puwei  tullv  liir 
ptu  iiiij  iliL  II  iL  II  \  al  maiLMliaf  tnst,  at  least 
will  II-  lid  liii-il  ^;i-iu-ialiuii  is  mai^'lMid  . 

Ml  Oiliii  liNs  i;l>\uiiis  Inn  e\iietnelv  un 
pi'i  lain  Mil'.hiuii  s  K.i  i  leLiiiLiu  aie  all  prfLed 
ai  si.muiIimil:  tike  then  lespefiive  niaiVinal 
i'»<<ts  iii>.iilanini,  ilie  ineni  pf^  ation  ol"  addi- 
ii"ii.il  I  tin  ii't^i  \  -111  I  ii.iL  apjdijnces.  and 
ripiipMu  iit  'I  he  I  hi.uL  aiiinnu  ilu'se  paitkular 
MihsimiU's  v.iiUMH  he  made  etliLJen  1 1  \.  unless 
.  lei  ti  II  il\  itsell  IS  similai  tv  [H  iLeli  ' 

In  >.liiiii  the  pii-*iiMic  ut  iM\eriimenial|v 
luipi.si'd  dist'i.iliwiis  Ml  i.tfiii  paits  ul  the  t-v-uii. 
"iiu  dues  iiiii  as  ilie  1  ipp. iiild I s  ul  iiKU'umaljLsin 
seem  I'l  think  u'ruKi  eiiftiomK  pi esL  1  i|itiuiis 
ili\alul  It  liiiiele  niaki'^  thealiaUsis  iniu|ai|}i- 
mil  '  .       V  ■ 

The  Third  Problem-.  SubHltllzalion.  The  same. 
Ill  Lituise,  IS  true  »>(  lei:isjaii\e  dvvisions  to  suh- 
sidi/e  ur  ei  us.s  sLihsuli/e  tei  tain  kinds- of  eon- 
suiiiptuin  These  deLi^iuns  ii.suallv  leUve  a  de- 
tei  mined  iej:ulatur  a' etinsidcVable  margin  of -1 
chsL  [eiiun  in  dendin^  uh'at  shall  bo  subsidized, 
huu-  nniL  h.  aiul  huw 

f  ur  evample,  Cuntiiess  is  (jL'lCfrfiined  to 
speiul  as  uiiilIi  a.s  SllH)  million  a  year  lU  the 
ia\pa>ers'  inunev  to  provide  air  t  ranspoptalion 
serviLC  lo  relaiivelv  sniall  and  isolated-commu- 
nities, over  relaiivelv  thinly  traveled  routes.  ' 
There  is  no  point  in  my  li^hkiiy  tha;  poli"6^, 
partieularlv  when  some  ease  can  be  macki^M^ff 
on  jirouruls  (j|  the  external  benefits  of'linking 
ihe  eouiitrv  together  and  avoiding  urban  con- 
gestion But  what  the  Civil  Aeronautics  Board 
hlis  done  IS  explain  to  Congress  how  it  may  gel 
what  It  wants  more  ellieiently,  first,  bv  permit- 
ting; free  entry  of  air  taxis  and  con^^Vler  air- 
lines—  which  ctm  often  perform  these  particu- 
lar seiviLCs  al  VnuLh  lower  cost  than  th<;  ccrli- 
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O'I'I  >  IM>  I  >  >|^"^lll  -t  ti)  Vs  IMi-l  III  I  k  I  vVHiiM) 

llV.IICil  k  .11  I  Ik'i  I  iliul  si'i  iilhl.  \\%  tjii'i  ll  \  illit  tl\i' 
■*nl)slill/i'(l  •,n\kk's  \\i'gA)r.)lit  hi  |iuiJ)i)si'  iniil 
.uu-(n|iliiii>  III  |uii>  l(.isi.fXn\i'in  <ii  iiuinniuiit  insi, 

l.lllii'i   tll.ili    .1.   uiulkl    ilk*  |)li.-si-||l  sssh'llV. 
M-iUi.illv  l)\  iii.ikilur  f;u«ivl  ilu'  li-V  i'iitu'  iU'lu  It'll 

i  ll-S  ill  till'  I  ,11  I  U-V>1  t  L'l  I  itU  .llL-il  lul    I  Ills  pill  |)l  >SL' 

Ijlus  ik'sLl  l|)lii>ll.iliii-s  less  ill. Ill  JilslkL-  til  llu' 
CAh  s  [iu»t''«-''''«i^i^"  I'Huiis  nvt'l  tlu'  Vt'ilis  in  H' 
liiu'  iIumiu-iIiimI  s  I  ll  suliskts  ilfli-i  iiiiii.il  mil.  Inn 

II    LVlll  ll.l\  I'  In   sllllk  I-  ) 

Siniil.uK  siikiii\  si-riiis  ili-U'i  iiiitu'il  lu 
h.ivi'  !msk   tiUpliiMii-  sL-iMtk'  piovlili-il  ,il  k'sv 

l!l.lll  Kisl  ,itul  CM'II  WkMSj.-  hum  llu-  I.-Ilu  IL-IK  \ 
<iI.IIkI|)Ii1I||  .  llu  I  III  i;!^  I  IUl' I  I  lit  I  Sul)SKll/illlllll    I  lii- 

rcasTiiis.  wlu'M  ifu'v  artkuUiUkl  nl  iill.  an.- 
lisii.ilK  sMIvil  III  U'l  ins  ul  •  f  xli  i  ii.ili  III.".  (  iiiv 
ti-lc|)liu[iu  Is  \iilii,il)k-  tu  iiu'  iiiil\  ,is  It  fiiiibU-s 
Mit'  I"'  it'.uli  uihii-rs)  III  siKi.il  wflWrc  "  A  rt'p 
iil.iiuiv  LLHumissiun  V  lui  lit'  pn  siiiWifvl,  huw 
L-vfi  (  I  )  rii.ii  ilu'sr  i.vsL-s  hii  siilisKli/.iiiiia  iip 
piv  \alull\  iniK  III  rliL"  uppui  luiiitv  In  M-ifiif 
UlllltlMli'il  iuiiiiIhms  III  L.llls  iliul,  pnssiiilv  Ki 
pl^ui'  siiiiH'  iiiiiuinuin  u|  utii^iiiii^  iijit's.  hill  (  2) 
ih.ii  ilik-v  pmailIl*  \L-t\  lillk'  just  ilk  al  itiii  iui 
siihsKli/iMt;  wfi.il  p.issi's  tin  basic  si-r^n'  Aw 
ilKisI  placfs  HI  lliL*  i,iiimli\  \\  Ilk  t  \  pu  allv 
iiu'liuli's  ilk-  ijppiii  tunirv  In  plan*  an  iinliniiU'cl 
Tkinihfi  111  liH.tl  k..ills.  nl  nnliniiU'il  ilvn  alimi.  al 
ni)  L' \l  r  a' i  haruc  (  Diitinini!  iKl-  sub^idv  lo  ihc 
finirkT.  litiK  h.isk  servkL".  while  irilnidut  ln^ 
iikIiv  ilIu.iI  I  fiai  ^'«.-s  lui  iml  [i  aibliliDual  local  t  all 
aikJ  Ini  aitiliiKiiial  ininiiU's  nf  i.allini^.  iiiiiii 
fwi/OH  ihv  jnclfk  ii-rkv  ilial  U'snlls  frnm  huldirit» 
rales  bcluw  niai  ^'inal  lusIs  aiul  has  ihf  ad'tli- 
tinnal  salisKing  l'IIl'l  i  uf  icwimlin^  wilh  Iowlt 
bills  pt'Dph-  wlui  art-  willintj  in  cxui  t  isf  sDinf  re- 
siraini  in  ihe  ldsIs  ihai  thcV  impose  on  ihc 
system 

Kenruirnt^^ liitjif  can  be  frnilfuilv  applied 
also  lu  devisfni;  a  least  disiDrtiny  method  A  IT- 
nniuin^  this  miernal  subskii/.ation.  The  tradi- 
tional mclluai  has  bet^ri  by  charging  prices 
markedly  abt)ve  marjjinal  losI^  fi;r  interstate 
calls  on  the  yrnnnd.  anum^  ojthers,  that  since 
the  very  cosily  installalKin  at  the  subscriber's 
end  is  used  for  b(Mh  intiastaie  and  interstate 
calls,  it  is  nnly  "fair"  that  both  share  the  re- 
sponsibihty  for  covering  its  costs  The  c(mse 
quence  is  that  every  time  a  telephone  or  a 
switchboard  is  installed,  sortk'  20  percenj  of  the 
capital  cost  iy  aut(nfiatically  transferred  to  the 
interstate  revenue  requirenieni.  there  lo  b<f^ nii 
posed  upon  long  distance  tailing 


I  k.aii  U-ll  N  i  Ml  1 1  mil  t'\pei  U'lu  v  1 1  is  |ki>i'i|l)le 
lu  |K'i  Miiirit'  i^iinl.iiuiy  t  niuniisHinnei  s  iliai  it 
I',  iiu  llu  k'lil  III  U-\  \  'llie  lU'tl  tistiit  lii'U'd  wjtli 
I  Ilk- SI'  lAsl.ill.iiiiini  III)  int^^.k"  III  iUiy  kinil— 
ulifl  Ik'i  iiili-i  stale  III  lllllltsl^le  I  lie  tiistoi  I  Inn 
Is  pai  I  K  ularls  iiit-llk  leiil  ^in  I  h^  \  asv-  nt  tele 
|ilkiiiv .  bet  aiise  il  seems  t  leai  lluit  the  m|»j  |;lniil 
tnsls  III  liiin?  (lislaiice  coiiiinnnicatldiis  are  lnV- 
bi-liivv  iivt'i.iM*'  te\i-nue  u-v|uii  eiiifiit  s  Aritl,  the 
lull  Svstciii  pmiiiikl  iKii.  tills  iiaiislrr  intlalt^d 
iiiUisiale  lull  tliiiij{es  ni  1^7-1  by  -U)  |ierieril! 
Suit  t'  ilk-  t-iii  II  e  1 1  isl  Is  niciii  I  etl  a  I  I  be  time  o^ 
iiisiallaiiiiii..iiul  ilk'  nun  i^inlii  tost  ol  inni^.*  the 
eiinipineat  iheieiitlei  1*1  /em,  we  in  New  York 
si.ite  1 1  aiisfer  I  eil  liniidretls  nf  niillkms  t>f  dnl- 
Lns  lit  iliese  annual  leveiuie  i  etpii  i  emenl  s  to 
ihe  iiioiitliK  luinp-suiii  tbar^^e 


M a  11  a ^ tug  II  Trapsltton  to  Cviiii petition 

Dill  I n^  the  last  tit teiMi  nmnibs,  I  have  been 
k.(*>pnTv  wilh  a  \ei'\  dilltirent  kind  ol  ilisequilib- 

I  III  111  -  the  1 1  .uisii  kill  ol   the  airline  intlust  ry 

I I  oin  ,1  I  e^ime  III  1  i^kl  tJ^tivernniental  protect  ion- 
Ism  aikl  t  ai  leli/aU^n  1"  one  of  free  conTpetilion. 
I  have  liiile  lo  aJtl  lo  the  extensive  literature 
ciidor  snij^  that  t^oal  ll  provides  only  finiited 
iiuidance.  li(iwe\er,  foi  j;ellinj»  there — specift- 
Liillv.  for  coping  wiili  the  inevitable  distortions 
tit  a  transition  thai  is  goin^  lo  tl\ke  some  time, 
partly  betanse  the  law  iintler  which  we  operate 
still  requires  iis  lo  firitl.  case  by  case,  whelhe^ 
grant iri^  eacfi  applicat ion  for  entry  accords 
v\^ilh  the  "public  convenience  and  necessity," 
while  giving  each  incumbent  competitor — exer- 
t  ising  pLtocetlural  rigliis  that  trace  back  at  leasj 
to-  the  Magna  Car  lu — an  opportunity  lo  argue 
that  Tt  will  not 

What  I  propose  to  explain  here  is  my  con- 
version from  a  belief  that  gradualism  is  desir- 
ablc^to  advocacy  of  something  as  close  to  total 
^deregutatlon  as  the  law  will  permit,  to  be 
acliieved  as  quickly  as  possible. 

My  original  attitude  was  based,  first,  on 
simple  intellectual  cauuon  It  was  based,  sec- 
ond, on  a  desire  not  to  discredit  deregulation 
by  showing  an  fiisensiljvity  to  the  fears  of  both 
CtMigress  and  the  financial  community  about 
what  a  sudden  tibial ' immersion  in  the  waters 
uf  competition  might  do  to  the  financial  health 
ot  the  industry,  especially  since  il  had  jujt 
emerged  from  live  or  Six  years  of  dismal  eam- 
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Ihf  I  hsi  I'lDhk-m  I  Mcqiiiil  tt)iii|u-ilii\i.-  \hill 
"^■>    I'l''  •>"Ihh    Mulusliv  ...inrs  uM',   „,(,,  ,K 

I'l  l'S>'Mt  .ItMHv  ll  J,|.|\  I  y\u  .IU',1  hll,  Jvil  .,1  If 

'""1^    I'l'l   IMl[M-.llUUM,ls  I,,,, I,   (lu-  ,,,,,,      I  ll,, 

"'  •" ^'  ^'lH'  ''-lll  ^..lil.-..         iju'l,  ,.-s,H'. 

IIV  I'MlulK's  ..I  ..i.r,.,h,,L.  .lulhMMl\  .mkI  ,,-s|,,. 

"""^  -"1^1  'I'-  ^'luls  ..t  nmu's  ..,„!  ,..uu-  sn,,. 
""vs  1),..^  K.n,  iK.ul  .M  sh,Mi    ,n  ifnvk 

rii.uk.-ls  .„   Ill,,,    Murn.vv,    ||k-  .,h,liU  ,,|  .„u' 

-"lUW  in  vn„,,H-U-  SU..fSstulU  M\f,  p.nikU 
I'M  I.MHrVvKh  ..riullu'l  UlllkUuMViK  inDuLMUol 

In  (f,c  t-MiMii  lu  wliuh  II  .n,d  lis  M\\ils  luu,. 
avjiKifili-  tfc>  iIkim  (  I  )  vushuiiLis  I, ..,11  thLit  ou,, 
ft-fJi-i  inutLs  thai  ifiL-v  Laii  iLythK  liiniul  ,,,1,, 
ihi-ir  <>u,i  o|K-iiinn,is  jrul  {2)  nufiis  tt.  nuius 
^;<»inu  hi\u,,Ll  fiiM-ri  Litypjii  ,<mk-  nniu 
utiKh  thL  V  cjii  Il-l'lI  tlirir  passLMti^Li  s.  iIil-u  Iu 
pci  rinihii^  llu  rii  lu  IjiiL-n  up  iIk-ii  lliylu  sl  hud 
ulfs  on  ioutL"i  \v\\c\c  thciL-  is  l  uiiipLU  t  n  >ii  Cnn 
liiK-ntjj  All  hues,  fui  L-xjiTipIc,  wim  h  ijiks 
rcniti.'  jiithiJittv  castujid  ol  (  liK.igi),  .itviurs 
sircmmuslv  thji  ,t  [>i«  ,,r  a  sen. .us  i  ..m 

-  pftiti\c  Lhs.Klv.mlaiiL'  il    L.iiikis  vulfi^fnihlv 
th\L-isilicil  UllI  iiirii  O  lLiri-  An  poll  (,,„n  iIk* 
t.isi  ui-ii-  I, IV  I,,  iiu.kIl-  rfic  loinpJijiivfK 
i">uu-s  10  thf  VVl-si  ihjt  .(iiiliibiiif  I  hi'  hulk  i.f 
lis  pjohis 


 NUlii,-  ,.n  as,  I  H.  is 

^  '""I"  I'  'A,'i  /»,„  I,,  nlu>  nil, I,'-,   Aiul  whilr  1  h,* 
HIM, I  Im.I  ..III  lli.u  ii.iMu  nvi-i  pai 
"'"'■'I  ^<'Mlo,u'il  ,u,ih..  .tiul  ,n  il<|..  vs.iv 
 •■  ^'  li'  ijvik  ,   I  ,  ilu    J|...„K  ,.| 

III'  .lil"|'l>  ^M.l.  m.   ih.il  .1  IS  Mul  Ih.' 

h'fl'i  -.1  i.in  u-t  vMlh  III,'  111,;.,!  ainpK-   j,.,.,)  ,j,„( 
''•■•VMiiil    n[Ki,inpii,s,  ih.u  imilijinilv  cii(i»v»» 

 I"  Miji'  iI'Miu    All  ill,,     ,.|  [  ,  ,„.,, 

I'P'  lllMis  (  III,  aiul    I  ... 

Am,'.  I.      Imi  L'.\,iiiipl.  imI,  I,,,,,,  ,)„. 

I  -'-^i  M  l  Ciimini'llKil  .  n,i,|u  h  w  ,|||  ih.  Ill  v^',  \ 
rlh:.  IIV.  K 

H  lli*,!^'  JtL-a.Uaiiia,'.^s  ..I  1  n  U,' 1 1 1. .,  1 ,  lliru- 
au'  .ll-..,  p,.v\,.-i  li,l  Ol  i.,n.,,i,.'s  1,1  s\n  ,  n|,/alii.,i  A 
^  "'     ''''^J    'l'»l     Ih\..iu|    I, .fill.  Ji.l  „.,|  p,,. 

W  Ml   l',1.  III.    S,.,|||,^^^.,  iMill,  !..'.  ..,TMM)'  ill.-  Join 

'  ^  ''I  I  1^  I   HI  ihr  I  ..s  Am^'i'Ils  III  Sail  I'laii 

'  "'ii'^'         S..uili\wM   Al,  l,iK-s  h.in,  iluph 

'.'tliiu  Ih.ll  su,...s^  I.^  |^^,■,  ,1  Jl.illas  .,l,.|  Ih.us 
'^"1    ''ikI    It    IS   iiil.u  Min^..   I.,  uUm',m-  UML--I.I 

*  -^illll'i'^   I  pi..|,lahU-  n.uirs  is  lUc 

U.islliliOlMli         u   ^  llnsh.li  sflUlllr  ,11  ll 

.  II  li.is  Miii.,i.!v,ril  aii\  (S.tssil'U'  a^U.iMta^'i's  »,l 
siii^'K.  rl.-n,.  ..Mvuf  To  Jm  ,  .M    Ih-\,muI  op.-ia 

ll.M.S  ^  ^ 

"^i'  .1^  I  kl,..U  Miv'U'  ,s  M.,  i.hicihM-  basis 
i'"'   'li»ul,iiL'  \\li,.  ll  Ml  ihi-SL-  Mlu'aliuiis  IS  IIIUtL- 

lik^K  iM  pin\v-  ispKal  [Uc  uiii.-  iM  whkh  si/L' 
JMul  iiL-iWMi  k  rv  .iiiMiim  s  J,  I-  lIl'lisivl-.  ui  tho  cue 
Ml  ufi„h  ihi-'spLUjIi/vd  lai  ikT  Will  have  ilciii 
.Kivaiiiavits  Mi.st  riiaikL-is  uiuKnihlcLllv  kill  in 
helULLji  IiimarkLl  aiki  inaikVt  luJav.  i  arriL-rs 
mI  \\uW-\\  \.,i\iiij.  si/es  and  iK-^iivl-s  ol  iriteym- 
t""i  im-i  i  \n  liL-ad  lo  head  l unipL-i  1  lion,  ihciv  is 
iiu  s\sunuiln.  f\idL-iuL-  that  tlii^  LuriniM  con- 
limiL-  iiuh  liiHii-lv  Poihaps  tho  nnly  luikIusioii 
MiiL-  I  an  and  fiL-ed  ill  aw  is  that,  under  a  Loni- 
IK-iniM-  ii-viiriu*,  those  v.irioiis  kinds  nl'  niarkL-t 

Our  uiiL-erlaJnly  aboiil  (he  ouCcoiuc  of  the 

compclJllve  struggle  Is  no  reason  to  pre- 

venl  lis  taking  place   " 


siinaiiims  will  sift  thoinscKcs  out  automnticnl- 
K.  \vith  various  kinds  of  suppliers  etncrging 
siKLfssfuI  (in  the  basis  of  then  respective  ad- 
winia^es  aiRl  fiaiidicaps  in  each  Our  uneerluin- 
IV  about  the  outoonie  of  ihe  eonipecit ive  strug- 
Mh*  IS  no  reason  to  present  its  taking  place;  the 
onK  sensible  piescriptiori  is  to  ^uc  the  com- 
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Vft'l  >  IM.  I  I  IIMIMII  ^    Ml   Vf(  IMI'I  III  I  <■  I  rtlHUIt 

|ir{|lMi->  hn  il  lotiMli         ill*  >'il 

IliHIiIlt  tl|i->  lis   I'llhlllitt  •iHil  lllillKi'l'i  >i(i 

lIll'V  |l|lM>ik- 

Mnii'iiu'l    ll         t  Jl  /•n>i/h  I  hnw  llirsc 

(•ll'.flllii)l  .liU  .tnl.iili  -  I  ll.iililu         nl  lln-  si-^ 

•  ■l.il  i.iiiit'1'1  .ill  likriv  III  UMiK  iKil  itliiU'i  ll 
ii'jSlllH'  i»l  lii'i-  niliv  ll  st'fiii-.  Ill  Mur  ivrn  It  s^ 
lllii'lv  lli.U  wf  »  ill)  liinu-  Id  oi  lufvr  tlir  innnt  fl 

lu  li'lM  jii'i  t  l.llli  I'  III  I  lu'  I  I  .IMS  |l(M  I  III  lull  I  mil 

Hull  li\  /ifi  f<  fi/'tMi;  liiivv  itic  lliiiiis. Mills  III  nun 
Ki'ls  siiiiiijil  111  SI' I  W(l  .IS  lllr  ]ii(i|)iilK-iil  s  1)1  llu- 
sl.iliis  linn  VMMiUI  li.ivc  lis  ill)  I  liiiil  ll  illtllittll 
til  SIC  hiiu  lliist'  iiiu  i-l  (,)ll)ll(.-H  nil  llu-  lijliiiuf 
II)  lilt-  iliii-iiiiin  III  .1  I  (.-llaiK  i'  «iii  |)i  (■■(Ik  i.ihlv 
ifjmii.iiit  irnul'tiiiiM  in  pi  fti'i  cnt  f  in  .ui  uiu  c\ 
I.iimK  |)I  ftlii  l.iMi'  in.iikrl  prniL-ss 

Mil-  St'toiuJ  r»»»l)lt'm:  DlslurHnim  fmiii  Moving 
IMetenn.'i»l.  Suiiif  i.iirii'is  )inili-ss  iiul  to  w»ii  m 
.ihi.iii  ihi-ii  jhihiv  III  s»ii  vivf,  .1  tniii|iiMit  i\r 
•.(iiiju'lf  ll   ilii-  I  All  iihU'  III  ilfifnul.iii' 

()linnp(l\  .liul  i«ilrtll\  lull  lIu'V  .n  }.'"»■  si  i  fiiin 'i  i  s 
l\  .uMNisi  iiiii  ilfi  if^ui^:  iiii.ilK  tiff  riiii\  mi.- 

Ill.ll  ki  l  s  .  Ill  ,1  I  .isv  l)\  I  .ISi-  hilSIs    Ml  I  lit-  I  luU  l    11 1 

wlmli  .i|>|»li«..iii»iiis  iuipju-n  III  Ih*  pitsLMiKil  In 

US 

rlic'  piiihU'iiis  thf\  fiivisaj-c  sffin  in  lu-  ul 
lui)  knuls  lirsl  ,1  C  out  iMi-iilal  ni  .i  Nalimuil 
•uiiucs  ihf  iiunkfi  b\  nuiikfi  .ippiiMth  lu  tifi- 

ClUl\    MLl\    Slll))t'i  t    a  wUllfl    III    ajVfS    III  llllll 

pL-iiiiitn  in  p.ntKulai  ifiiiikfis  ih.it  aif  uiipoi 
tailt  hi  It  wUiU'  ll  ni.i\  hiltl  llsfll  having  to  wall 
a  Inll^  link'  Inl   ll's  nwil  tuMI  In  nUlK'    I  SL'f  [in 

reason  in  assmiif.  Imwt-vL'i ,  ihal  the  milt'i  <il 
(lur  piutffihnp  will  lia\t'  a  svsU'itiatK  hias  ul 
(Ins  kiiul  In  latl.  niii  two  most  drumalu'  pttj 
posals  to  i)pfii  lai^:t'  miinlu'iH  ut  i>iaikt'ls  Ui 
iMLilliplf  pfi  inissivf  fiih  v  -  iiivolviilt^  sfivuf  In 
*antl  tuim  the  iindei  usetl  Clutagn  Midway  and 
0.1  k  land  an  pi  n  is  -  have  been  ones  in  whttli  the 
^real  bulk  pi  the  lialHt  will  he  purely  luin 
arnunti,  in  whuh.  therefore,  fecil  and  beyond 
iiyhis  will  he  ul  little  ii[\porUmee.  and  in  which 
pi iiiTinieiil  amoiip  the  appliearUs  are  carriers 
with  no  suth  route  sysletiis  at  all 

The  sevoTuI  fear  is  lhal  if  only  some  mar 
keis  are  opened  lu  entry  and  no  I  olherb,  all  the 
competitive  energies  uf  the  industry  will  con 
cent  rale  on  them,  resulting  in  excessive  entry 
anti  iri\es[menl  All  this  comes  down  to  is 
the  destructive  vumpeiuiun  scarecrow  there 
seems  to  be  a  general  belief  among  Jefendeis 
of  the  present  legulaioiy  regime  that  iheie  is 


■  eilini(t  ahniii  .(iiphuiC'i  ihul  i  ll  I  vr  t>  iui't  1 1  imti 

llllll   I  iii/V     lll'il   «nu  e  .ihe   (  AH   I  f  vr».  \{^ 

hihh  linin  Mir  iliii"iliiilil   ihcv  will  iiiih  Inht 


lliDi  V  acuiiin  lu  he  it  (tvnui  itl  \)tf\\vi  kiiioiiu 

llllll  llivi  i)  U  HtuDuiliiMM  tllt  phlllUH 

thai  dilvcM  luiHluciirimiin  eriuy 


 kt-ls  pell  inell    like  lein'l  wllluitll  If 

(•aid  In  lln-  si/e  nl  e.n  h  Imw  many  sellet  s  it  ClMl 
sustain  ami  liuw  many  niheis  m.iy  he  enleilnH 
ai  the  same  iniie   I  his  ilne>i  nut  happen  In  other 

niilnsliies    iheie  is  easnn  why  il  ufc'd  hi|p 

pen  III  all   ll  lUispnt  I 

ll  iiiiiaiiis  undein.ihle'  luiwever,  lluil  the 
l.'iadnal  appi'diull.  iii.iikel  hy  liuirl^et  which 
iMa\  hi-  luiLcd  uii  ns'hy  the  U'etleral  Aviation 
All  ninsi  iiuuKe  ilislnr  liuiis  So  h»iig  as  ilc 
Hernial  lull  IS  iiu  uiiipleie.  so  hinn  as  the  certifi 
,  ,ni'  III  pnhlit  luiuenieiue  am.1  iietesHily  con 
iiiiiii  s  III  luue  an  CM.  hisii nun  v  .»nd  ihereloie  a 
iii.u^kei  \aliie.  sume  til  the  airlines  assure  us. 
itiiA  will  appiv  till  more  licepses  llum  tl\ey  can 
upei  ate  et niioin k all y .  and  uperate  under  them 
sullkiciiily  in  ensure  that  they  are  not  taken 
.iwa\  and  ihey  will  tluod  markets  with  more 
setAkc  than  is  etoiUJinic  in  ot  det  to  prvcludc 
Luinpetitue  npetatioiis  by  others,  in  the  hope 
ol  beiii^i  able  in  the  luiiirc  lu  reap  the  rewards 
ut  the  inonupnlv  [)owei  I hev  achieve  and  prc- 
'sei  \  e  III  this  way 

Ihe  unlv  ratmnal  answer  is  to  demonstrate 
LuiiMikingly  that  the  value  of  ihe.se  franchises 
IS  going  lu  be  iero  Then  there  will  be  no  val- 
uable pieces  of  paper  to  light  for  with  uncco- 
riittnic  npeialions  aAd  no  fulure  monopoly  g^ins 
tu  otfsel  against  the  costs  of  present  prediitlon. 
It  IS  ot  course  necessary  to  Convince  the  com- 
panies that  this  IS  going  to  happen,  but  the  way 
to  do  ihat  IS  to  open  markets  to  free  entry — 
and  lhal  is  wlial  we  are  doing-  Moving  as  rapid* 
Iv  as  possible  to  a  system  of  universal  free  entry 
— and  exit  —  is  the  way  also  to  deal  with  the  as- 
serted inecjuality  of  competitive  abilities  and 
opportunities  during  a  slow  transition:  make 
the  transition  rapid,  move  quickly,  on  as  broad 
a  front  as  possible,  to*  permit  all  carriers  to 
slough  ofT  the  restrictions  that  limit  their  oper- 
ating tlexibihtv,  to  leave  the  markets  they  find 
It  u;ieconomk  to  serve,  to  enter  the  markets 
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AIM'I  \IN<.  E*.  ONd.MltS  ru  AN  IMfLRFKCT  WORLD 

ihfin  cIku  UL'N  hnuhiiti  Il'cs  biist'd  <»n  1 1>.  own  fill  unrUiirnlv  li»\v-latc  scheduled  service  by  tjie 

bedded  v"t>sis.  atui  I  ha  I  tew  li  am  follow  peak  supplemental  car  tiers,  some  of  whom  have 

pru  iiiii  prnu  iples          nnulcsl Iv  So  ihc  choices  St*'C'tv  seeking  thts  authority  lt)r  vears 

bv  <.ai  I  lei  s  jiul  p,.isseM^ers  of  living  times  and  Th<^  linal  returns  are  not  m  on  whether  we 

aii  piiriN  an.'  bliihciv  unmllycnced  bv  what  must  ha\'e  fito\ed  t(m  quicklv.  ahhou^ih  I  believe  we 

be  \asi   tlifK'iciH  I's  in  mar  i^mal   t»pportuniiv  ha\i-  '•►ot    Th<"  pei  tmcn!  observuiion,  in  anv 

lusts  t*\.cpi  III  I  hi-  i-\U'iit  that  laliunin^  b\  in  event,  "is  tjiat  the  lom«.  ol  events  has  driven  us 

leri  .1)  t  u-f  :iiMr«M!u-ni  pi  ■  ulin  cs  the  satin-  tfsuli  s  itt  tlie  d)rcklu»n  ot   livin^j  to  svikhroni/e  the 
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I'  quidi/ing  rest rU  lion»  t urn><  ^uii  tu  be  like 
i-ipiiili/ln^  the  iwrii  sides  nf  it  nuistaihe 
one.  I  till       ti  mm  h  moi  f  1  npidK  \->\  1.  utiing 
tlovsn  nil  lln-  Itinjjer  si<lf  tbiin  bs  vxlendln^ 
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AJ'P1.V|N<.  ICONOMItS  to  ^.M  IMI'l  Kl-Kl  T  W<>KH» 

catc  the  value  of  servitc  competition  The 
difficulty  is  ihiit  if  piivsengeis  are  presented 
.with  no  niternaiivc.  hif^hcr  load  factor  lower 
fare  olTennjis.  ihei  c  is  not  an  X''^t-*ctive  market 
determination  of  whether  thc'seii/'ice  ofTered  is 
loo  i^ood 

The  mrnpleu-  rejiiilaioi  reacts  to  this  di 
lemin.i  hv  t-xtendinj:  ihr  rei^uUitorv  net  wider 
111  (wJcf  \f  hmil  ihfM-  ktricls-of  t.  umpiM  1 1  u  in  as 
well  -  limiting  .ulvriUMn^  n  int  i  ol  li  nj:  schecl 
uiin^.'  iUkI  .i^^enis    M  .111  riii>M<  »n.S    s[-»ei  if\ 

iii^'  i\u  M/.  s  ..t  v.itulvN  u  h(•^  .md  srais  .iiiJ  thi' 
^h.iiiji-  \<>t  iMtlu.hl  fii..Mrs  [  lir  ti-nuliltni\  rul( 
!v  ,  ,,.  Ii  •  n..  til,  dv  kr  iM^.  <i  U-ak  pluy  h 
vsitli   III!    .1  ,..in  tiin.'(i>  ,,s  ,,  Jvnajrni  m 
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I.. I    u.ll  fM  V.  p    |PH,    -1,1  ,1       t'ut.ilp.is  tiniii  r^ 

I  Im    ■■  tli,    ,■■^.■t^,•  rhf  pr-i.  ,  sv  ,,t 
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The   St'venili    PnibkMii     Oiiic-rinttnuUtrv  Pftet* 
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able  probability  of  a  pasjjenjier's  being  able  {(o 
jiet  a  seat  on  relatively  short  notice  on  a  con- 
veniently scheduled  flight  and  with  no  penalty 
tf  he  fails  to  show  up  at  flight  time — are  much 
higher  than  the  marginal  opportunity  costs  of 
standby  ser\  ice.  or  of  carrying  a  passenger  w^o 
volunteers  to  be  bumped  from  an  overbooked 
tlijzht  tut  sufiicient  compensa;iop  (and  we  will 
Ml-  nime  of  these,  virulei  a  new  board  order  re- 
quH  inj:  the  t  arru  rs  to  seek  v<ilunteers  before 
1 1  •^<'^  iKi^  I  n  vol  urn  ar  \  boiiipinj; )  or  of  ehar 
'  V  u  I-  ^,^  fur  c  the  passu  oyer  a*,  tept  s  the 
I'sk  ..t  .1  hen  \  pfri.ili\  il  hv  ha>  (pj  i  a  nee  I  out 
•iiul  .p|  (he  llij-hl  11. n  ji.iinji  (Kil  at  all  if  nut 
<  'MMijih  M.il>  .11,.  >p,ld  i.r  <)l  Super  Siivei  Budg 
'  I  M  Siipi-r  A\pi  r  tiires,  the  iiuiiiber  uf  which 
III. nil  ,iv  .iil.ihh-  p>n  i-iii  h  llijihl  IS  ii-Mi  u  ted  to  the 
'luiiih.  )  pil  st-ais  ifie  ,airu-r  esliriuites  would 
pi  hr  I  ..s,  Is,  I.. ,  iiijr  I'll  1(1 1  \  .irid  whu  h  are  in  pi  in 
ipli  'u-rp 


in  efle 


ip, 


slandh\ 


Ir, 


Li- 


fh  p.id  IS   sUiiidlns  hi.w 

s  ppn  s<  lu-duU'd  sfi\.,r  als,, 
nbppih   \,-i\  suhsl.irili.il     |«-ini'( 1 1  s  pil  distliini 
111. .11    M.iru  ,)l  (hi-  irsti  u  Iippms  p„i  then  avail 
'il-rv   Mj,  Il  iis  nuiiiinuin  U-raMh  .)l  stii\  lequire 
'■'"^    .11.-  .If. Ills  airm-tl  ar  ,  ,  p  r  i  tii  1 1  r  i^  iheili  to 
I'l.m.l  i  l.isli.   .usi.prin-rs  diid  have  rmihilij:  to 
'h    ..M   M.pirppwi    p.i,  lu  iil.ir  K  whrn  ihev 
■  "    lusi   iiiilialetl    the  fares   were  extienielv 
'  "HI"'""' ^  t-H'p  pjii  uphu  alK    hi-inj:  avaiUihle 
I'll  [Miiuul.iiK  I  piriipfiili^e  heavilv  irav 

-.1  I'.ui.'s    M\   st-L.>iiJ  p.fisei\   however 

ib.il  rtii-  a.  .  , -11111, ilMi^..  ,u  K  ,■  il 
^  ini'ipTiialip    -.1  rb,   la.  t  rf»,il  v 

'  "  '   "^'fi'  M.,idal 

riv 


r  nnuialion 
ill  e  si  ill  in 
<■  ar  feli/H 
Is  still  mil 


ul 


iiK  ihi.  ul   ii-suu  ti-d 

fic  k  I  r id  i)t  pi  u  e  .  oin 

(-1  rTiit 
I  pninl     whit  11  IS 

 pi'K.-.'ds 

I  i.nd  IP.  dis.ip 
'i.ii  ibiv  IS  hap 

idahlf  umK 
ari.l    San    f  r  an 
i  r  n    .1 1 1    rTia  |(i| 
t  Super  Api-Kes 
r  .11  ii-s  m  iht.s 
ml  V   III   {■  ur  p  .pe  nn 
\  p  >i  k   and  l.(.(i(l(in 
III  I  a  r  i-s .   Com  men 
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AlM'lVINl.  tH)Nt>MttS  T(>*XN  rMPERFIiCT  WORLD 

tal's  Chu  kftik'cd.  TWA  s  Nti  Strings  and.AmtTi  latum  ^^iiarantccs  that  no  town  will  lose  service, 
can's  Short  Siop'at  f  jivailahk-  to  all  tomers  in  even  tcmporat  ilv,  that  no  carrier  will  be  sirt)- 
ihc  markets  m  which  thcv  aiv  oIlL-rt-d.  rcf^ard  jectfd  to  unequal  competitive  pressures  be- 
less  tif  si/e.  shape,  lenpth  of  Slav  or  previous  cause  it  m;iv  havf  inherited  a  less  favorable 
condition  of  si-rviiude   thi-  unlv'niniml  is  that  route  structiuf  than  its  rivals;  that  there  will. 

-|ust  like  inii-r  rviptihic-  nil  pen k  salt's  t»f  pas  furtht-rnion-.  he  no  wastage  of  fuel,  no  excessive 

and    flt-L  tru  nv  — thf    nnitihfi    ol    disct»unii-d  tfltitrv  into  anv  market  no  in  jurious  discrimina- 

seats  vaiti-s  trum  llipht    to  tli^hf    dt-pffulin^  tmn  no  bank  t  uptcu-s  no  lc>ss  of  seniority  rights 

upon  thiit  iiimn^  tfliiiiM-  \i>  the  s\siftn  pf.tk  anvwhctr    tm  danfiir  (il  nu  rcased  coneentia- 

Hiitisli  C  .iledoiiitin  h.is  JiviJi;«l  us  p|,iiu-s  <iii  tidn  and  rm  irTTpitiiTTU'nt  o(  scheduled  servict' 

1 1  .itis.ti  kitu      )t.,'h(^  itui.  ifiKi   ■  .Jiiipai  HtK-fiiN  (>t  thf\  Will  u[i[ioM-  trff  t-nlrA  ui  ik-s.s  and  unt  il 

vv  ii  II  t  It  .u  II     Is.  J    .j. 1.11    ts  .         ,rM|.|i.  M  ih.    .tiK.r,  .,i,s  ,  .lit  pfriliil   ill  (  tiiiiplcle  detail 

'••■•-1  t.t,  r    r    ..rul  rh.  f  l-i.     ...'I„    l.i.',,-.  .-I  )u  >Ks   i\u    n.'u   |..,ti.tn  mI   i.prt.ilKuis  will  look 

I  ,..,.!  -  ..-.<  ..f  ..l.t,,i.,,Mr  ..,),,,,.,  r-     ,  .  .ii,.,Ms  .V  lMle^,n.,|,ss,,,^.  h,  Im     ,mi(,  iiI  i>,  Umvc  f  lash 

'h.il  1'  iH  -  J-  .muUmiI,  t  Ih.  ,  ,|,H.  ,.i,i,.ii,.,n  ,  M. .11.  It!  -I  Ihr  lului.  .1  M  .%sU-Ili  ifi  1(.  i-Vt'iv  dt' 
I          I    i|-,i,  th.-  lu.-s.ii,      .  ,t   ,,f.s,r„  ,•  ..I   .  ,H,.  .  I  I.,  ih.    ^.-i  V    ..i.nr  (  imI  AriMfiaulu  s  Board 

l.t'iMi,       i,,i)i,.^  ,,v,  r    p,  ,\  lii-i-fs    jTi.l  (h.K  stunt  U  .IS.,  I  t.  ;is  iri.ihihtN  I.,  make  thosf 

Mih.us   r   , Ml, Mi's     ,,ll     ,1   rtu  in    .  i-t  .|.  |m.  >Ii.  (imiis 

I'  •  I'l.il'ics  I  h(    1  r('|iM(K  I ,!  s    iiul   ihr  l.inx  ht-aitc-d  I'll 

An. I    'ir,,,tU    ,1,1,1   in..^'    ...MsImm,.  ..I   .,1     ,,,  ,,s  t,,  ,M.,k,-         ..ii,    i.nKr  ..vvaids  niaiula 

—  '■■■I    f>  ..r.  ,..,!    h,   v.,lrM(-\M  -s.lus,.,    .nul  ,  M-ulK  p,,-s.  t  ihrd   Thr  .  ai 

i"  •  '   >-•'       -   ■  L     ■   1.,   I.  I.  I..  I  ,,,  .,,.,sis  ^^,,nM   lunr  o>  .  <  m, 

•       ■■    <u.->\~--,   ,      .(  ...  h,  irsv.K    |.,,s.  Ml,,     ,H,,<s     ^.  Iviluirs  fhc' 

•!  -  ■     •  "M    ,     .      ...  .  s.ui.Km.  h,  s^  ih,    pit.  h  ..t  sr.Ks    lh<-  ,  h.il 

'"  I'"  ■   '  i-  '  ■    'mMijjIh  in, .XI,  >  >aH-,its  viinmiis 

...  .r.s  ,p 

V\  fi.it    fi.,.    Im  ,  M    jrthiiiH  lv    llll,mlH.^lltl^i  tu 

Ipllomu-    V\  hu  Mi- it  If.  lh»-  MtHil»-n  i>(  f»ri.of  '    .i  i.,.'        h.       ■  u  h  ,i  .  uitiipt  fhfti  s  ii  it  i  I 

''■I    '     i>  vjin  I  •  .1     ij    ih,      list  s  ,  i)    ihr   (I  iins) 

ii'"i    .HI, I   hi.v^    ih,,|i)U(iliU    I   h<i\f  ^is  ,1  ii'suli 

""'      ■''  '        ■"■  ^      -I"    ■  ■    '     !(m  lusi.ui  ih.it  thr  oril\ 

■   ^       lisp, I'. Ul,. I,-     I  p.lMh  l(,.r<  J  I  ..V  t.,.,       If,,  p,   ,,p/^.  jIjj. 


.1   tfi.-  '  I.    'h.r   tTi,    Uniciti,   '  r 

'  "       '  I'  '  II'    1.)  .  ..  .1 1 1  s   it    h.i.  li't  I       Win  In  nihiinil/e  ihf  dlsltu  i  Ions  of  ihe 

'"'  '      '  "  ■'■  '*   "-"^  iriiMrtlilon   I  kitu  now  ihorotighlv  con 


III,    1  .  .    ,  ..  .,   .',1  .  ,,„  ,,. 

■.I,.  '    •  1!..    f|..^^    Itj«  1 


v  im  vii  is  \o  iTiiikf  llie  Ir  iinslllon  as  shori 


I  an.  >)(  i\\   t  111  I 


I  ' .  V  id,  V  II-  s.^  1 1  h  1  r  I \  )H  I  ,t ci 
i>..s<  s  us  1.    'h.   Jistoi  ti,,ns 

i.li    I.  ■r^ul.  ,  ^o.uUl 

'h  t   .^H  .11   .»ll  ■   !    uish  ! 

.  ,.f  t  .r,  s.L.h-    r..  luivt- 
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Complaint  letters  and  opinion  surveys  only  give  us  clues  about 
why  sonjc  consumers  are  unhappy.  More  information  is 
needed  for  a  good  solution 


I  N.iilci  In  \iii>|[iiji 

IKii.iiirr  Ui  iMr  liit^r^  lohhvirnj 
liii  thr  v.(r.itiiin  nt  ,i  nrw.  trtlrHil 
  uuiisuriiirr  (in.ic.  tuiti  .ijit'iK  y  i" 

Im\  hfcri  *iilclv  .ivMiirttril  in  rC 
^riit  vr.us  thai  A  rTir  r  K  tin  ^nii 
mrticrx  aVr  i iil  r r itvingl y 
^.iiivrirU  ..ml  «liNeiKhiintc«(wiih 
hr  ^ii(it1\  .ind  \ri  ^  <if 
Xitiri  It.  iin  hij<i>ne\s  and  ih;it 
hi\  di\rriLh<inliiiciil  ts  ;«iiiply 
)ii\iiticd  ^  icLciit  sijivcy  hy  tlic  Murkcii 
ing  StiL-iKr  liiMiiiDr  (.undiiciril  fi*|  Seii^ 
iry  lnvur;iiu.r  (  (Hiipiiny  tep^nicd  a  wMic^ 
\pirdd  hfhrl  .iriHin(j  >  niiMiiDrrx  thm  ihc 
tif  iTKivi  (i[iitliiil\  IV  l|)ari  (hiin  il 
*„vlO  vciirv  .lit.. 


hi' 


■\,\ 


rhr  l.iili.rr  .if 
ni.irr      Vtiu  h 


Mirrici  \  i>*ii  h.ii)  cx(wr.crn,c  tfi  ihc  nitu 

W>iciticr  ihr  (uihlu  >  (nilhy  I^  jiix 

tided  i.r  mil  ilirrc  scc'iix  .111  Ji.nhf  thai 
i-DriMirTiCi  s  ,itid  h  II M  lie  NX  F'rnple  <irc 
ro.Mi  hiri|t  111  Jiflcrenr  di  uitiiiici  v  ihcxc 
iliiyx  Sniv  t»nc  (Hrn.eiit  i)f    Muiiple  i)f  rhe 

ncriil  piihik  pciMrii  hv  '  Mitrkctiii{t 
S«.  iciK  r  Ifisiif  iitc  tx-licvc(l  iImI  rtuiM  pr«.d- 
iKis  .mil  \ct  viLf''  h.i*'r  tlcLliiicd  in  quality 
m  (he  fwxl  icii  yearx  hut  fiiUy  ft6  pcFLciil 
of  .i  viiiTipIr  of  \riiuir  huxincw  riiiinagrr^ 
Iwho-cd  prmlmLx  .iiid  xervitcs  have  fn 
li'ii\ftJ  (ivct  thr  \aitic  pcrxid  F-iirty  fnur 
priirru  i.f  the  t.nal  (»uhlj<.  Miiriplmit  he 
hc^rd  ■  KM.micrx  cxpctl  Icxs  fiiim  futwl 
III  IV  ii.diiv  ih.in  ihc\  diit  irn  vciirx  ,i^i.  M 


I  hiJM 


rit 


vi^nilv  iiiti  il^ai  thr  . 


.  Ire  I  '  ^  > 


.ihK  hrrlr  rK*! Iirirt>i  i<<iiii 
1*    h.ipps    HI  inih.ippv 


By  George  S.  Day 

(  nnMimcrixl  helicN  ni il wil hMiiiiding. 
mo  si  siirvcy\  uidicuir  a  high  level  of  con 
\umef  sjiiisfiiciion  with  ihc  m^]orlty  of 
pn.dijcl>  Unforlunuiely,  ihrir  arc  hi^jhiy 
viMhlc  cxccpUon>.  noluhly  .ill  types  of  re 
pair  \ervicev  dirett  mail,  loys.  au 
lotiuihilo  aii^  some  ciolhmg  iirTicio  h  i» 
thc\e  prodkK'ls  which  contribute  di^pro- 
[M.rtKin.Ttely  to  a  climulc  of  consumer  hu% 
lilily  l«t  iTUirkelmg  practiccx  and  inslitu- 
lions 

I  Unhappy  though  siime  ..<iii\umei%  may 
Itc  ihcv  r-<»icly  L<iii]plain  lo  riuiniffiicl uiers 
01  even  in  rei. liters  InMead  ihey  take 
other  .K  lions  Mich  as  %wi!chinti  brands  or 
ici.iiirix  f  vrn  if  a  miimifa<  furer  is  anx 
iiiu*!  In  p)rii\r  h.\  cosUimer\  he  mav 
i.niihir  In  bci  au\r  there  is  nii  ea^y  than 
iirl  fta  \li(ippri*>  t.i  «<iiir  thru  pn.hlfiTIv 

Hnih  I  iTTis.iiiirMMv  and  hiisitiew  iK-nple 
•i«i«T  ihiii  overall  cii\U»ri>ci  di\\ali\fjn  (i.»n 
\i-cm\  In  ttr  (tin** inn.  'hey  di>a^rre  iis 
n  *fn  I  (inMiinei  i\ls  bclirvr  Ihiil  rhe 
qiiiility  of  {iuidiiLl%  i\  deterii)r;ilin||.  <iiid 
'hai  (hiN  tlrcl.ne  i\  a«.  i  uralelv  perceived  hv 
iiiiM.rncrs  wh.ixe  expeciiitmns  .irr  ira 
V.  .nahlv  ..(.TiMaiTl  Rnxincsx  people  nn  ihr 
othei  hand  ofien  viv  iHat  the  perform 
.UK  e  <.iid  gualir  \  of  prudutlx  iv  unpr.ivmK 
hill  ii.nvLjmerx  e  Vpri  tat  inns  ..le  '  ivinn 
r^en  laMcr 


■'I    w  H  ti    |.»  ,  It,,.    Vt  ,  I    M,,     I  M '.^/i  M -M.-.l    <  -.tt>l|irirr        l.»  (t«M>rpP 

.    VV"lini'-fi    VIui;,i/ii,.  J     I,.      )     ...|.vnutii    l!i;7    '^    (h»-    Wliarloti    S«hni.|   nf  \hp 
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Repair  services,  direct  mail, 

toys  and  automobiles 
contribute  disproportionately 
'  to  consumer  hostility 


Hill hM^iMil mil- ^  need  to  h>c  c\.iriiincJ  jiiik'i)  U>  the  hn\K  prixliicl  \  (>c(rrcllv  prcMiri».ibl>  surrtc  of  lhf><*  hkiMnc>>c>  do 
til  ire  3i!kcI\    f-m  r  x.inTpIc ,  when  ^dn  >iiiiiul 


liinK  'n.iihine   Utf  cx.tiiiple.  BtH>d  work 

iKlifi.ii  ^llMt^L■^^  IM1  I  ^^■l^ln^{      HUH      .iii(;ini-riird  f'V  imicfN  .md  i.tiiitnil .  '  IVtk  icrKicv  t.<inip.iicd  in  .iltcr  n.ilivcs, 

n-.dlv      lki(  tiriNr  (.^lIcn   Npt-ciJN  .ind  inlrndiklion  whcihc 
niftn       .i(  v.,lii-ttfti  .ind  di-h-intriiv  .md  in.  ti  fc. 


th«-m  ,i>  Aril  IS  il  iiscti  io  thrv 


\-  .i....ki- 
'.iil..irL) 


Mlir 


v*h.il  (^-i  iilc  'hulk  \>t  bi)Miirv>  I 
Silt  le^  ir-Airlt;  vnri  ilw  c«|w 


v.in  I  .iri.iiil  A.U  fi.i  l.iP'wi.Mr  i>>d 
■l))(»(i.i(u  ,r,.n  i|i(tr,il  II'  iicvk  l>  v.ril^  itui 
itK  f(  PI  I'liPijos  ni.iv   i|i(>r.il  i<i  nr>k 

riirs  .1  ^ir.il  ni.iiu  |  pic  I'^pt'vrd  in 

lllc-  .r  If  |<  ilv  'I'j-I  IrtI  ml  .nut  lldiv  dr 
"•'"r   "  '"i^iiii'--  ■  n  I  MM  . 


l^  Afll  ,is  I  he 
iltl.iU-d  .idvc' 


ft>rf.j  (■  X  jici  r  ilii-Mv,  htil   >iill  Die 

lllhrr    IV   ,|1^  .,,l,^tll■d      If    I  f.MtllU  ,.II.M 

.tl.ii.t  ■ri.iK-    (..i^ciiut  n,i,„ 

'.<  r      ■..  .   l-ll     til  .    '1.  I  .ll-d  ihfV^liiKlH 


It  ihc  .liter  tiiilivf  >  were 
.i^.iil.ihlc  .ii  (li<*  mm-  ti(  pmi.h.ive  -S  Imycr 
w^  ho  l^  (u-rU-xil>  h.ifvpv   vkiih  hiv 
■  ir^  I'll  s  >  xicni  (11,1  V    hn-v  i  niic  >liv  -  il  i  .dcd 
iih  il  iMic  l<-.u  nv  ,t  riiiiiilh      v..  Mill  th.it 

\k  vti'ii)  iiruk-i  .1  diHi-i  <'  HI  III  .11). I  II. Ill  ir    .il  ii 


hcsc  posMhihiics 
ll.ikr  il  .llflli  ull  Ik  iOIl'i  pirl 


i|)|n  *ith  .1  (.....liK 


ERIC 


Ill 


0- 


ho^liOK  hci  rrfriKcriihir  liuncvl  i>iil  lo  he 
mote  v:i(i[i((  (h.in  shr  hjd  iiiig)n.Jly 

eHietied  In  ull  ihice  t.ises.  the  pri>t»leni 
)chI%  wiih  ihr  (.iiiiMiMiri  mil  thr  tnnniifuL 
lurrr    hul  ihr  ctnisurner  jppems  dis 

Oil  Ihc^dlhci  h.iMil  theie  i/r  titii.irii>m 
where  the  cu<iii<iiri  m  intlord  hriiitt 
tihtMrd  jikI  ducsii  I  kiiuw  il  when  a  sci  v 
ice  ^U1tll)ll  ^^ulke^  uiinet.  (TNs.tr  y  tep.iiis  (i> 
hi%  (.  ,11  fm  eii.imple  tw  when  Ttxnl  niKli 
live%  V  ,Hise  hojiiifijl  snJe  ertetls  ll  ^  .Jmi 
dilTii  iilj  liir  .1  ciisiiMiirr  to  kruivv  ubhethet 
J.iiiTiN  riuivie  in  .1  t^iiiTip.tny  ^  .tdveilisinii 
.ne  h^llle^l  IK  dcvep'ive  Thus  wheihet  a 
s.ni< ->iitit-'  N  rc.K  Nuns  ir vi t(  ,ihle  ui 
I.I  loi  .>hl«-    his  re.K  Finns  jli>ne  .lie  nul 


nctess.ii  il>  .1  giHid  leMev  liiin  of  I  he  pu>d 
uv.  I  s  quiilii  y 

Si  111  Is  III.  ll  sill  ^ey  ^  V.  .in  be  used  lu  niej 
sine  LMHsiinier  evperien».es,  bul  often 
these  survey  >  niise  timre  queslinns  th.ui 
Ihey  .uiswei  partly  hci.,iuse  business  jnd 
giivetniiieni  kHik  Tin  difTeieni  things  when 
Li>niliKiin)j  suvh  uirveys  Business  lemJ 
ers  like  lu  ei^preis  pnde  in  the  liuge 
futtfioti  tif  custDmors  whii  cue  tatisfipd 
(.fuvti  imieni  d^ncies  wmit  tu  miniitii/e 
iihiises  in  the  nvitrkLMphiLe  and  focus  on 
ihe  Uuge  'imnh^-n  of  cunsiimers  whii  .ire 


rd 


Ihe  inosi  ih(iii>ii(;h  e^iiinple  uf  tbe 
^rfh^f.lt  imn  tini-oicd  ,ipprOtu.'h  F;*vufcd 
by  business  t.'oines  fruni  .i  Loc^tlflutms  i.iis 
turner  sui  vey  protjr.irti  cotldiK  ted  by 
Cjenei;ij'FICttrK  As  of  1972,  hnd 
A.sked  W.WX)  custontcrs  to  Jotribe  then 
oveull  satisfiiLtjiin  ur  disAuttsfiicition 
with  ^oine  66J.0OO  inJividuii)  uppluince 
produut^t,  on  d  rive-puini  Witie  rdntpntj 
frtiiT)  enttcniely  sulisficd  to  extremely 
disstitished  "  Ai.i.iiiiiintj  toGF  .  94  pciccni 
iif  ihose  q^iestliitied  were  extremely 
sjltshed  III  sDinewlLii  saiislied  Pi  be 
Miie  the  piii{MirTK)(is  \\ned  (.unsiilei.ihlv 
by  piiidijtl  >..ilettniy  .i>{l^r  jppli.uKe  and 
so  on  but  in  Jny  (.use,  a  ^H\<eTt.cnt  ruiii>  ot 
unshed  Liislimicrs  Jikts  ntilseeni  '■>^g^ 
vtde  much  ^^Tutiuniliini  furAU  consiiitiers' 
reviilutt'tm  KiP  husn  i  suhli  the 
'figures  iTuni  its  sin  vey  *irye  bul  ui\ 

olfit  i,il  sdinccs  iiidic^e  ^ihe  subsequent 
piupor  tum^^li.i  ve  been  nniLh  the  sjime  I 

Suttil.ir  en  I  husiii  silk  results  wete  ob 
lairied  fu,m  ,i  19^4  Sr.irs  RiybuLk  m.,il 
siu  ve  y  it(  L  on  Slime  r  leel'nys  .ihimt  ^  ? 
L  .ttrKiii  ic«.  itl  tjeuenil  iiH'r\  h.iruli%<-  I  sjruj 
<4  ihier  ptiint  sL.Lle  Se.iis  liuinit  HO  h  per  ^ 
>.*?il  iiJ  its  ».  liStiiinrf  siiiTipli'  wrrr  i.um 
plrtrlv  s.iti..fii'd  Ih  I  ptTirni  were  l.mU 
s.nishf<l     iMil  'inly  '  I  p»-iifiir  *cir  n.it 


loo  sati^Red"  with  their  most  recent  pur- 
cha.te   The  proportions  "completely! 
satisfied"  ranged  frofTi^5M.9  percent  for  " 
mcn'^  dress  slacks  down  Xt  71.9  percent  ^ 
for  pantyhose 

But  ug^iin,  what  do  the  survey  rcM 
mean  '  Should  we  assume  that  the  qumity 
ut  Soars  men  sdiess  slacks  is  supcnoi  tu 
that  of  us  pantyhose''  pr  does  the  sur  vey 
n»crcly  deinoiistrate  that  women  who-buy 
p.»ntyhuse  are  fussier  than  men  who  buy 
Jiess  sliick  > '  And  what  ore  we  tu  nuke  uf 
such  rn.iildening  terms  as  "soniewhai 
satisfied  and  "(airly  satisfied  '  After  all, 
a  cunsuniei  who  described  himself  as 
suiiiewh.ii  ur  fatrl);"  satisfied  nii){ht, 
upon  furthei  qiteslioning,  agree  that  he  is 
also  somewhai  nr  fairly  c/i  isatisfied 

The  ""prublem  orientcd"  approach  fu 
vured  by  guvefnmeni  iigencies  hiis  biases 
loo  C(itisider  A  197^  survey  cundiicied  by 
A  C  Neilsen  &  Company  whtch  mailed  a 
leltei  tu  a  nation. il  cross  st'cliiin  uf  I. IKK) 
buijsehotds  asking  each  to  think  jKiui 
prnblctTis  they  had  had  wilhin  the  kcst  year 
^wilh  packaged  fiHid  piudiicis  and  heiJlh 
and  bc.iiity  aids  After  each  hviiiseMifc 
had  tune  lo  think  abuyl  the  mailing  and 
presumably  tu  come  up  with  some  dra- 
matic examples  uf  piuduct  defects 
Neilsen  surveyurs  interviewed  each 
hiiUKWife  by  telephone 

The  results''  Out  of  the  1.000  respon 
dents.  )W  cuuldn't  recall  a  single  defect 
and  a  fiirther  130  reported. onJy  pack.ige 
defects  Ilie  remaining  ^-U)  himsehulds 
htivce  ver  reivii  led  .i  loiaj  <il  Iv  M)l  prmKiL  I 
defeuv 

In  niirTif>ers  that  is  j  lot  of  diss^ihsfied 
hiKisehtslds  anil  a  lot  of  pitidiicl  dcfei-tv 
Bui  the  number  is  miiiustiile  when  ytui 
ciiniiidei  that  each  hoiisehiild  huys  him 
dreds  if  not  thousands,  of  packaged  fimil 
pnulijLis  and  health  and  beaiil  y  .iids  in  (fir 
com  se  nf  a  year 

On  the  uthcf  hand,  precisely  |bcv  aiise 
suL^i  piifthases  are  so  frequtnt  ar^d 
riiiiline  a  housewife  isn't  likely  to  re 
mcndH-''  sjieLilu  i.im»pt.imts  if  a  Neilsen 
survcyni  t..ills  sevend  months  .iftei  .in  un 
happy  piiri.h.ise  [  e(  s  suppose  a  house 
wife  buy  1 .1  p.K  k.ige  of  ft en  strmg  bc.uis 
at  hei   siipef  m.ii  kei    She  comes  home 


4.  tlic  p.isk.inf  .nut  liniU  .i  Jf.iJ  jui      pftulmi^  I  iti.ilK  hct.msc  the  >.iii\V\  o<  jhc  ti-stiomicnis  B>  conlnisl.  .molhcr 

.  Huiiituil  sfiL-  ibin  iitiirDs  in  Ihi-  Miptf      oitidiiciftl  ifonn^;  .i  pt-tioj  of  hn;h  mfl.i      k;tiuipiil  ^:  (vrttnl  <»f  the  icsptrnJcnlN  re- 
i  .  h.,sliv«ylht>  ni.>[»,ik:iT  .in J        A     Won       fxufnt  of  M  tfp«.Mi-tl  [  (Kt^K  itis     jH'ticJ      >.i<nipl.iijUv  vmiH  jn>  of  ihfir  re- 
tiillufi.'ij    l?Vil^v.t^kJ^,uw  xhf  I'l.n  be      »*ct,;^priLf  icl.Ofil  .  ^  nt    p  lu  ^  h.isc    -Vn    the        ^  pi  othict 

v.iiisf.i..  1  i«>n  ptonc 

(>t.^t  ri.  i.,u  I       '    ".s  111,  '-ill     !^,.r\/^i>--<t  i-l>r  r?"i  h.,\r  tcw  lolfi.nwe 

.        n  S  .,..,.,1..,,,,.,.   „c..lM,T.    -.h«...,4r^l..,  K.,..^.  ot 


llufi.'ij    l?Vil/v.f^-k  l.iuw  xhf  I'l.n  he      »*ctcprti.f  icl.Ofil  .  ^  nt    p  lu  ^  h.isc    -Vn  t^ 
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Mnngifig  it  ( )iil 


'  A  buyer  who  is  happy 
with  an  8-speaker  stereo 
may  become  dissatisfied 
when  a  12-speaker  model 
comes  on  the  market. 


vruW  grou(\s  of  consumers  uho  mighl  be 
overltHiked  irKranJum  tcM  samplmm  For 
^eumplc.  ^  new  tnlcum  base  in  a  bath 
poM'der  way  tested  on^  sampling  of 
people  .md  L'autfd  no  problems  Once  ii 
M.is  iin  ihr  iTvirket  ihtxt^h  the  nuinuruc 
{urer  reteived  du/ens  of  i.tinipUunl  le^le'N 
f/tim  pciiple  whi>  were  dllergit.  lo  I  he  new 
tall  Ki>e  app.irepily  none  uf  them  had 
been  irKluded  m  ihe  lest  \amplirig  Sirru 
la/ly  thedevck>pme»ii  nfihe  sa/eiy  t.ipon 
a\pii>n  hoitlet  lung  bcfi>re  the  govern 
incni  thtnjght  to  reqinte  ii  cm  be  .itifib- 
utcd  lo  coriMjniert  who  wrote  leiier>  to 
(Inig  l.l>lnp.lr)lc^  e)tprei>ing  (.oncer  n  .iNiul 
Ihe  ease  with  which  children  vvere  open 
ing  bill  lie  ■« 

Vet  I  ompliini  letters  j>iese(it  a  disuiried 
aiitJ  iiK  i>iriplcie  pic  I  lire  l^ople  *  ho  wnte 
%u>.  h  letter  >  arc  luil  i>pKal  choppers 
fhev  .ue  iiuisi  likely  in  be  highiy  etiii 
cate«l  .iiliLiilaie  ami  rws>y  Thcv  rna>  .dsn 
have  nuiie  frt-e  time  on  I  heir  hands  th.i" 
rhe  i>pn..iJ  >hiipper  whn  is  >n  busy  with 
juh  and  «.bo(e>  and  chiMien  that  the 
ihiiii^hi  of  Mrniing  a  cornplami  lellcr  never 
ocLtHstii  him  Vtiist  ^h|lp^^crs.  rather  than 
Jc'ti.ind  vatisraction-  from  a  company, 
smiply  switch  brands  or  >hiip  in  a  different 
slure  ■  I  nw  mcuiTie  shoppcn  iire  espC- 
ci<iJI>  unlikely  to*  conipl.nn  e^en  when 
ihev  h.iwe  >tri>iig  gfinind>  fiir  complaint. 

»  how  III  ihniijt 


i^c  thcv  di'i 


V  I  S  if  an  ki,ept.iNc  >at,sf,K 
tiiiii  st.iiiiliii tl  Liiiild  be  agreed 
iipiiii  iriiJ  .1  nieihi>d  ilevi>^i|  id 
Ti  .irj slate    l  iiM.nnct  *  (.orn 
pl.^nt>  inin  MiiT.ihle  jcTiiin> 
there  is  no  etistint;  rnclhud  for 
assijr  u\g  .1  free  flew  \  i(  mfiii  m.i 
litiii  frtiiik  LitriSunier  in  niiinu 
f.K  tiirer    ven  w  hert  t  he  ritanii 
"1   LiViiiier  IS  an\iiiii>  to  know 
-1    w}].it  hj>  ».iislifi»eis  ihink  ,)f  his 
nk-ri.'h.itxfisf 

(  o"s»k-r  the  \(  SciUen  mii  vev  ol  ,i 
thiiiis.irul  hiuiscbiiMs  ine'ifioncd  .itsme 
Ihc  M»i\e\  t»iri>rif  np  l miipLimt *  rrg.trd 
IRK  t         pr..vlii>.r  ,^^•t<■^.t^  ftl.^t^  ^M)  h.  iu  %C 

hiJ.(>  >f-t  nii.n-  i^.ui  U)  prii.cfU  of  ih..se 
deleV  r  ,   ■J.vr-    nc^ti    repniicvl    h>y    I  ht 


housewives  either  lo  (he  rctailer-or  lo  the 
manufacturer  In  40  percenl  of  Ihe  defect 
situ.itinn^  Ihe  huuscwife  coiiipl:iJned  to 
the  rrtajer.  who  usually  mollified  her  by 
eKch!|nging  the  defeclive  merchandise 
Only  I  percent  of  the  defec  ( \  fiientinned  in 
the  Ne  Jser^  sur  vey  led  lo  a  letter  of  ctirn 
plaint  III  the  nianufaclureP~Thus  the  man  « 
ufuciiirers  were  ^nuisl  cnnipletely  cut 
off  from  knowltidge  of  consumer  on 
happiness  with  pi^^duct  defects,  and  evc^i 
Ihe  retailers  were  irnawate  of  most  oftWe 
problcnts 

Even  less  complaining  behavior  was 
uncovered  m  a  1974  lelephiine  sirr  vey  deal 
ing  with  the  problems  of  personitJ  care 
products  ^  percent  contplainest  to  the 
rruinufat  titier.  15  percent  to  the  retailer, 
and  Ihe  reni.iinrng.KO  percent  iiK)k  no  di- 
rect action  jt  aJI.  although  U  percent  sard 
they  had  complained  lo  Iheir  friends 

These  two  purveys,  of  course,  dealt 
wiih  relatively  inexpensive  products,  and 
presumably  the  consujnei  felt  it  wasn  t 
worth  the  tune  or  trouhle  to  vi»t.e  a  com 
plaint  to  either  retjiler  or  iiianitf.Klurer 
Al  the  very  least,  though,  this  sttggesl> 
lhat  the  less  expensive  an  item,  Ihe  less 
likely  is  a  manufacturer  or  retailer  to  know 
whal 'consumers  rcijly  think  uf  his  pmd 
uCts,  Wriat  IS  surprising  is  that  even  the 
study  by  the  two  consumer  action  groups, 
which  dealt  wit  h  a  wide  iuray  of  nior«  eK 
j^n>ive  proiiucls.  found  that  only  ll  per 
ceiil  of  [hose  t-onsumers  with  pn  idiic  t 
problt-ms  .u  lu.tllv  vniced  <i  contpluml  to  a 
nbirujta>.  r  oi(S  or  ret.ulei  lAn  .iiMuional 
I  prrcciit  did  complain  to  the  Better 
iJijsincss  hiiic-au  K"vernn«.'nt  ,igen(,ifs 
new  s  met  it. I  or  I  he  >.<Mins  i 

I"he  piLiufc  that  emerges  froni  these 
stMilirs  sOtyic'sts  a  wrnes  of  obst.iLles  that 
^.oriMiiix-t^  .fnd  rnatiufaclurers  must  htir 
die  il  iht'v  siiKerely  want  Id  corTiniunM.iite 
with  c-,i(  hither  ConsiJinet  complaints 
h.isc  ,1  way  of  being  filtered  thiough  a 
chain  of  .oiiimand  that  the  rn.lniif.u 
turi-t  IS  isol.ited  from  ,dm..si  .|1  e*prc> 
sions  of  woe  Linlv  the  very  Lin;est  and 
k)»ilc-%i  \.iiinpl<iini>  (!rf  thioii^h  to  hun 
■Vflei  .ill  wh.it  rusiti-.iti.in  i>  there  for  the 
ret.iiltr  in  l^ic  lOmp.my  s,Jcsm.in  who 
L.ilK  on  tMcTt-r.uli  r   to  rep«>il,';jy^'lerii.iri 


cally  to  the  head  ofTice  aKiul  complaints 
and  dissahsfacliun'' 

My  own  inforntat  studies  tndicale  thai 
Ihe  head  offices  of  Cham  slorts  are  almosl 
as  isolated  from  cuniplainis  as  'are  Ihe 
head  olbces  of  manufacturers  Many 
t.ornpl.iinls  .i/e  simply  dealt  wiltSBy  the 
st«iie  clerk  or  the  dep>utinent  manager 
and  g(i  no  further   they  neser  even  ccinte 

10  Ihe  attention  of  Ihe  store  manager, 
much  less  the  store  s  corporate  hciiifquar 
lers  And  if  Ihc  store  s  ct>rporale  heail 
qu.'iner  s  IS  oblisious  to  coriiptamts  out  orl 
Ihe  front  lines.  Ihe  manufacturer  may  be 
even  less  awiire  of  such  problems  Silting 
tn  his  office.  Ihe  most  well  meaning  of 
mantifacluiers  may  believe  thai  his  com-  ^ 
pany  is  doings  mar  velous  job  i>f  serving 
the  public  at  Ihe  very  niorrienl  a  consumer 
rebellion  is  brewing 

There  are  potential  benefits  to  en 
coiiraginy  ryoie  i. « "tipl.unt s  hy  the  use  of 
telephone  'hotlines  quesl^mnaues  in 
seited  in  p,ickagev  <ind''othei  improved 
coiiintirnic  .It  ions  devices  nut  rrgardless 
of  the  eflei.t  of  such  encour.igement,  it  is 
clear  that  customer  complaints  cannot  be 
allowed  to  seive  as  the  sole  source  of  tn 
ftum.ition  atHJut  consumer  dissalisfac 
lion  ■ 

SufififitrJ  RrnJinji 

11  n  I  I  I  n  II I     I  fJ      <  ,ini  rplunli:tilhfn  ./nt/i 
Pi  1 1. in  i/.i,  Vl.irkeiinii  Science  Inff 
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STATE  Pi^OTECTIOiy  OF  TiIe  CONiTm^: 
INTEGRATION  OF  CIVIL  mD  Cm^ONAL 
"  REMEDIESt 

Paula  W.  Gold  •  and  Robert  D.  Cohan 

State  legislation  which  pijotects  consumers  can  be  found  in 
two  major  areas:  (1)  civil  statutes  specifically' exacted  to  pro- 
tect consumers,  and  (2)  existing  criminal  laws.  An  effective 
program  of  enforcement  rduat  integrate  both.  This  article  will 
survey  the  broad  range  of  civil  and  criminal  sanctions  currently 
available  to  most  state  enforcement  agencies  for  consumer 
^^rotectiion. 

The  most  comprehensive  civil  statutes  for  consumer  protec- 
tion are  modeled  after  the  Federal  Trade  Commission  Aqt,^ 
which  generally  prohibits  unfair  methods  of  competition  and 
unfair  or  deceptive  a'cts  or  practices  in  or  affecting  commerce. 

t  The  authors  srratefully  acknowledgre  the  techniekl  assistance  provided  by  Francia 
X.  BelJotti,  Attorney  General  for  the*  Conomon wealth  of  Massachusetts ;  William  P, 
Colclough,  Natioual  Asaociation  of  Attorneys  General  Consumer  Protection  .  Co- 
ordinator, and  Ellen  Janos,  Research  Assistant,  Criminll  Djgrifcioh,  (Department  of  the 
Attorney  General,  Commonwealth  of  Massirchusetts.  1^ 

•  Assistant  Attorney  General  and  Chief,  Consumer  Protection  I^rision,  Depart- 
ment  of  the  Attorney  General,  CVommonwealth  of  Massachusetts.   Inatnjctor,  faculty 
^Boston   CoUfege  I^w  Schoolj  former  Commissioner  of  the  Department  of  Public 
Utilities,  Former  Director  National  ConsomeT  Law  Center.   B.8.  Boston  University 
1962;  LL.B.  Boston  College  Law  School,  1967. 

••Assistant  Attorney  General,  Department  of  the  Attorney  General,  Common- 
wealth of  MaasachnsetU.   B.8.  in  Economics,  Wharton  School  of  the  University  of 
Pennsylvania.  1971;  J.D.  National  Law  Center,  George  Washington  University  1974 
i  15  U.8.C.  Ml  <rt  $eq.  (1914). 
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Criminal  ^enforcement  arises  under  either  traditional  criminal 
Btatntes,  for  instance,  larceny  by  false  pretenses,  or  criminal 
Btatntes  specifically  enacted  to  protect  consumers,  such  as  the 
Model  Penal  Code  sections  dealing  with  unfair  and  deceptive 
business  practices. 

<  tJnfortnnately,  only  a  handful  of  states  have  developed  com- 
prehensive civil  and  criminal  legislative  programs  designed  to 
protect  consmners.  Therefore,  many  state  prosecutors  are 
hampered  by  laws  which  are  inappropriate  and  unrealistic. 
Regardless  of  whether  the  legislative  framework  in  which  the 
enforcing  authority  operates  is  an  up-to-date,  comprehensive 
one  or  a  patchwork  interrelation  of  laws,  it  is  essential  that  the 
state  coordinate  civil  and  criminal  remedie^  to  deter«unfair  and 
de^ptive^  practices  and  compensate  victims  in  a  timely  and 
eflBcient  manner, 

I.  CrvTx.  Pkosecution 

Fifty  jurisdictions  have  enacted  some  form  of  **baby  FTC 
act."'  These  acts  fall  into  two  general  categories:  (1)  those 
without  civil  penalties  for  initial  violations  which  provide  only 
for  a  penalty  in  a  contempt  proceeding  for  the  violation  of  an 
injunction,  and  (2)  those  which  impose  either  civil  penalties 
and/or  criminal  sanctions  for  initial  violations. 

A-  Statutes  Without  Civil  Penalties  for  Initial  Violations 

Less  than  half  of  those  states  which  have  enacted  consumer 
protection  statutes  modeled  after  the  FTC  act,  including  Massa- 
chusetts, do  not  provide  for  the  assessment'^of  civil  penalties  for 
initial  violations,^  even  though  a  consumer  protection  act  which 
provides  such  penalties  is  far  more  effective  than  one  which  does 
not.  Although  aggressive  enforcement  of  a  consumer  protection 
act  without  civil  penalties  for  initial  violations  can  protect  con- 

>  Federal  Trade  Commission  Fact  Sheet:  State  Legislation  to  Combat  Unfair 
Trade  Practices,  revised  October  22,  1976  (hereinafter  cited  aa  FTC  Fact  Shxtt); 
VJ.  CODE  tit.  12A  $  101  ei  t«j, 

^  FTC  Factt  SBrrr,  tupra  not^  fi. 
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Burners  in  many  areas/  states  like  Massachusetts  are  hindered  in 
affording  full  protection  to  their  citizens.  None  of  the  available 
equitable  remedies  act  as  a  deterrent  to  those  who  intend  to  pur- 
sue unfair  and  deceptive  trade  practices.  A  state  with  a  con- 
sumer protection  act  which  imposes  civil  penalties  possesses  a 
meaningful  deterrent  to  initial  violations  of  the  act. 

Under  the  Massachusetts  Consumer  Protection  Act,  the  At- 
torney General  may  seek:  (1)  an  assurance  of  discontinuance ;° 
(2)  an  injunction  restraining  the  use  of  unfair  or  deceptive  acts 
or  practices (3)  in  the  case  of  corporations  which  habitually 
violate  injunctions,  the  dissolution,  suspension  or  forfeiture  of 
the  corporation's  franchise  or  its  right  to  do  business  within 
the  Commonwealth;^  and  (4)  restitution  for  persons  who  have 
suffered  ascertainable  loss.«  Neither  an  assurance  of  disecwitin- 
uance,  nor  an  injunction,  imposes  a  penaltjl  for  the  initial  viola- 
tion of  the  Act;  nor  does  the  first  violation  triggeP<^rporate' 
disenfranchisement.  Each  remedy  seeks  to  insure  fMre  com- 
pliance. Furthermore,  where  the  assuranc^e  of  discontinuance 
6r  injunction  runs  against  the  corporation  but  does  not  run 
against  individual  corporate  officers,  the  corporate  officers  can 
dissolve  the  cprporation  and  reorganize  under  a  new  corporate 
structure  not  subject  to  the  assurance  of  discontinuance  or  in- 
junction, thereby  avoiding  the  penalties  for  futurfe  violations.* 

An  order  of  restitution  is  also  of  hmited  effectiveness  in  de- 
terring initial  violations.  It  is  of  no  value  where  the  operator 
is  judgment.proof  as -a  result  of  the  dissipation  of  his  assets 
or  bankruptcy  proceedings ;  and,  even  if  the  operator  does  have 


*  See  Annual  Eeport  of  the  Conaumer  Protection  Diviaion  to  Attorney  General 
Francis  X.  Bellotti,  1976.  ^ 

°  Ma88.  OtN.  LaW8  ch.  93A  $  5. 

«  Ma88.  Gin.  Law8  ch.  93A  $  4,  • 

T  Ma88.  Gen.  Law8  ch.  93A  $  8. 

•  Ma88.  Gen.  Law8  ch.  93A  $  4. 

^See  Hearings  on  8.670.  The  CoDaumci  Ki^ud  aci  iie/u^c  Uie.  (J^oBtxmer  Pro- 
tection and  Finance  Subcommittee  of  the  House  lijleraiate  and  Foreign  Commerce 
Committee  at  3-4  (AugTiet  11.  1976)  Cstatcment  bj  John  M.  Nannes,  ■pedal  aaaiatant 
to  the  Aasijtant  Attorney  General,  Antitruet  DivUion)  ;  for  a  diflcuaaion  of  Individual 
liability  of  corporate  offlceri  In  MaaaachuaetU,  tee  generally  13A  Maaa.  Prmc. 
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euflScient  assets  to  comply  with  the  order,  restitution  is  only 
available  for  those  defrauded  consumers  of  whom  the  state  is 
aware.*^  The  operator  may  retain  the  remaining  illegally  gained 
^profits  and,  at  most,  is  required  to  return  only  what  he  has 
earned  through  his  unfair  and  deceptive  practices.  As  a  result, 
the  operator  may  view  restitution  as  simply  another  cost  of 
doing  business,  and  he  will  not  bo  deterred  from  his  fraudulent 
activities.^^ 

For  the  foregoing  reasons,  the  legal  effect  of  a  consumer  pro- 
tection act  without  any  fine  or  penalty  for  initial  violations  has 
been  likened  to  a  ''dog  bite''  statute  which  entitles  a  dog  to  one 
free  bite,  regardless  of  the  damage  caused,  before  sanctions  will 
be  imposed. Fraudulent  operators  will  not  be  deterred  so 
long  as  they  believe  the  only  sanctions  to  which  thoy  are  ex- 
posed are  restitution  and  a  court  order  prohibiting  a  recurrence 
of  the  act.  ^ 

B.  Statutes  With  Civil  Penalties  for  Initial  Violations 

Statutes  which  impose  civil  penalties  for  initial  violations 
provide  a  significant  deterrent  to  unfair  and  deceptive  acts  or 
practices.  Twenty-seven  states  and  the  Virgin  Islands  have  en- 
acted such  legislation.^'*  By  eliminating  illegal  profits  through 


10  Id  reference  to  actions  brought  by  the  Attorney  General.  Mass.  Gen.  Laws  ch, 
93A,  ^  4  states  in  pertinent  part,  "...  [The]  court  may  .  .  .  make  Buch  other 
orderfl  or  judgrnpnts  as  may  be  necessary  to  restore  to  nny  person  who  has  suffered 
any  ascertainable  loss  by  reason  of  the  use  or  employment  of  such  unlawful  method, 
act  or  practice  any  moneys  or  property,  real  or  personal,  which  may  have  been 
acquired  by  means  of  such  method,  act,  or  practice,"  (Emi)ha9i3  added). 

11  86C  Bowley,  Larv  Enforcement  'a  Role  in  Conrumer  Protection,  14  Santa  ClaEa 
Lawtkk  555,  559  (1974)  (inadequacy  of  existing  injunctive  remedy)  [hereinafter 
cited  aj  Bowley];  Comment,  Consumer  Protection  By  Proiemtort,  44  tJ.  CtN.  L. 
Rkv.  81,  89  (1975)  (hereinafter  cited  aa  Consumer  Proteolion  by  Proaecutors]; 
Comment,  Consumer  Protection :  \eu'  Hope  'Rpllowing  Failure  of  Civil  and  Criminal 
Remedies,  66  J.  Crim,  L.  &  CrimiNOU>ot  271,  285  (1975);  Staff  Studies  Prepared 
for  the  National  lMstitu(<-  for  Consumer  Justice  od  1)  State  and  Federal  Regula- 
tory Agencies  2)  Miacellaneoua  Redresa  Mechanisms  392  [hereinafter  cited  Staff 
Btudiea]. 

Comment,   CivQ   Penalties  —  Afore   or    Lessf,   JO   Gon^Oa   L.    Rkv.  (J69 
(1975)  [hereinafter  cited  as  Civil  Penalties  —  More  or-^ms]. 

18  Alaska  Stat.  ^  45.50.551  (1974);  Aaiz.  Rev.  Stat.  Ann.  $  44-1531  (1967); 
Oau  Bub.  A  Prof.  Codi  ^   17536   (1965)    (false  advertising  only):  CoKK.  Qkn. 
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the  imposition  of  appropriate  civU  penaUies,  the  incentive  to 
tmtiaie  iUegal  acts  may  disappear."  Civil  penalties  may  be 
further  justified  as  punishment  for  wrongdoing  to  the  victim," 
society,"  and  also  may  serve  as  a  source  of  revenue  to  help  oflF- 
set  the  cost  of  consumer  protection  to  the  taxpayer.  In  addition, 
because  the.  sanction  is  civil  in  nature,  practical  procedural  prob- 
lems associated  with  criminal  prosecution  may  be  avoided.*' 
^  Two  important  elements  determining  the  effectiveness  of  a 
statute  which  imposes  civil  penalties  are  the  burden  of  proof  and 
the  maximum  permissible  assessnSent  of  damages. 

1.*  Burden  of  Proof 

State  statutes  impose  varying  burdens  of  proof.  Twelve  of 
the  states  which  impose  civil  penalties  for  initial  violations  re- 
quire proof  that  the  violation  was  willful,  intentional  or  know- 
ing.^«  Fifteen  states  do  not  require  any  showing  of  intent  the 

'  3  . 

Stat.  Ann.  $  42-llOd  (g)  (1973);  Ga.  Code  Ann.  $  106-1216  (1975)-  Hawad 
Bev.  Stat.  $  480.3.1  (1968);  III.  Ann.  Stat.  c.  121%  $  267  (1961);  Kan  Stat 
Ann.  0  50  636  (1973);  Kt.  Rev.  Stat.  $  367.990^(1972);  AtD.  Ann.  Code  Comm- 
Law  0  13-410  (1975);  Minn.  Stat.  Ann.  $  325.8018  (1971)  (reatraint  of 
trade);  Mise.  Code  Ann.  $  75  24-19  (1974);  Mont.  Key.  Code  Ann.  ^  85-414 
(1973)  ;  Neb.  Bev.  Stat.  $  59-1614  (1974)  ;  Nev.  Bev.  Stat.  $  598.640  (1973)  •  N  H 
Bev.  Stat.  Ann.  $  358-A:  4  ni(b)  (1975);  N.J.  Stat.  Ann.  $  56:8  13  (1971)  • 
N.M.  Stat.  Ann.  $  49-15-9  (1969);  N.Y.  Gen.  Bus.  Law  $  350-C  (1963)  (false 
advertifling  onlj)  ;  Ore.  Rev.  Stat.  $  646.642  (1971);  B.C..  Code  Ann.  ^  66-7110 
(1971);  S.D.  COMP.  Laws  Ann.  $  37-24-27  (1971);  Tex.  Bub.  &  Com.  Code  $  17  47 
(1973);  Vt.  Stat.  Ann.  tit.  9  $  2458(b)(1)  (1972);  Bev."  Code  Wabh  Ann 
$  19.86.140  (1961);  W.  Va.  Code  Ann.  $  46A-7.111  (1974);  Wi8.  Stat.  Ann. 
0  100.26(6)  (1935)  (unfair  coUection  practices);  V.I.  Code  tit.  12A  $  104  (1973). 

Consumer  Protection  by  Prosecutors,  supra  note  11  at  89;  Bowley.  supra  note 
11  at  559. 

"5<rtf  Black  v.  Sheraton  Corp..  47  F.B.D.  263,  271   (D.D.C.  1969);  Walker  v 
Sheldon,  10  N.Y.2d  401,  179  N.E.2d  497,  498  (1961). 

^^Sce  Compton  v.  United  States,  377  F.2d  408,  411  (8th  Cir.  1967). 
See  notes  53-57  infra,  and  accompanying  text. 

J«Aruona,  Connecticut,  Georgia,  Kentucky,  Mississippi,  Montana,  Nevada,  New 
Mexico,  Oregon,  South  Carolina,  South  Dakota,  West  Virginia.  See  note  13,  supra. 

10  Alaska,  California,  Hawaii,  DUnois,  Kansas,  Maryland,  Minnesota!  Nebraska, 
New  Hampshire,  New  Jersey.  New  York.  Texas,  Vermont,  Washington.'  Wisconsin! 
See  note  13,  supra. 

See  also  for  California/^  Lorenx,  Consumer  Fraud  At  The  Son  Viego  Digtrict 
Attorney's  Office  8  San  l>i^:o  L.  Bev.  47,  61  (1970)  [hereinafter  cited  aa 
LoucNtJ.  ^ 
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^  Virgin  Islands  incorporates  bjgth  approaches  by  imposing  a 
greater  penalty  where  the  law  is  knowingly  violated.^^  The 
authors  believe  that  proof  of  intent  should  not  be  required  when 
the  business  community  knows  or  in  the  exercise  of  reasonable 
care  should  know  of  its  obligations.  For  example,  knowledge  of 
legal  obligations  imposecTby  unainbig:udu.s  statutes,  regulations, 
or  case  law  should  be  presumed.  However,  it  is  unreasonably 
burdensome  to  impose  upon  a  merchant  the  threat  of  penalty 
without  any  showing  of  intent  to  violate  the  law  when  the  pro- 
scribed conduct  is  not  clearly  and  unambi^^^uously  defined.  Table 

1,  below,  categorizes  the  different  burdens  of  proof  required. 

2.  Assessment  of  Penalties  X  ^ 

The  maximum  permissible  assessment  varies  from^d  high  of 
$50,000  for  each  violation  in  Illinois,  to  alow  of  $300  Lr  each 
violation  in  Maryland.  Two  starfeg,  Maryland  and  New  Jersey, 
impose  one  penalty  for  the  first  offense  and  allow^  a  higher  pen- 
aJty  for  each  subsequent  offense.^*  Table  I  indicates  the  maxi- 
mum permissible  penalty  in  these  states. 

It  sbould  be  noted  that  even  the  smallest  maximum  assessment 
can  have  a  deterrent  effect  if  judges  impose  multiple  penalties 
for  multiple  offenses;  however,  a  small  penalty  simply  will  not 
deter  the  constantly  dishonest  business  operator."  Assessments 
imposed  are  frequently  criticized  as  being  much  lower  than  the 
profits  made  by  violating  the  law.**  Large  corporations  can 
readily  absorb  penalties  which  are  too  small  or  pass  them  on- to 
the  consumer  or  stockholder  in  the  form  of  higher  prices  and 
lower  dividends.** 


^  $350  civil  penalty  for  each  violation,  $500  civil  penalty  for  a  knowing  viola- 
tion. V.I.  Code  tit.  12A  %  104. 

21  Maryland;  $300  for  each  first  violation  and  $500  for  each  subsequent  viola- 
tion. Md.  Ann,  Codk  Comm.  Law  %  13  410.  New  Jersey:  $2,000  for  each  first 
violation  and  $5,000  for  each  aubseqaent  violation.   N.J.  Stat.  Ann.  %  56:  8-13, 

22  LoRXNE,  supra  note  19  at  50  ;  Staff  Studies,  mpro  note  11  at  392. 

M  Rtt  Davidfl,  Penology  and  Corporate  Crime,  58  J,  Crjm.  L,,  CfciMtNOLOOT  A 
PoLJCi:  8ai»N<at.^524»  528  (1967);  Comment,  Increasing  Community  Control  Over 
Corporate  Crime  —  A  Problem  in  the  Law  of  Sanctions,  71  Yax^  LuJ.  880,  285 
(1961). 

•4  Conrutn&r  Protrciion  By  Prosecutor »,  supra  note  1 1  at  89 
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In  detemiiBing  the  size  of  the  legally  permissible  assessment 
there  are  three  issues  to  consider : 

1.  The  importance  to  the  public  of  deterring  unfair  and  de- 
ceptive practices; 

2.  The  amount  of  the  damages  that  could  be  caused  by  viola- 
tions of  the  consumer  protection  act ;  and 

3.  The  size  of  the  penalty  necessary  to  deter  future  viola- 
tions." 

The  authors  agree  with  those  who  believe  that  if  the  maximum 
permissible  penalty  is  much  below  $5,000,  its  deterrent  effect 
decreases  substantially.^" 


TABLE  I" 

Burden  of  Proof  and  Assessment 

of  Penalties 

Mazimam  Permissible 
Penalty  For  Each 
Violation 

Proof  Required  That 
Violation  Was  Willful 
Intentional,  or 
Knowing 

No  Showing  of 
Intent  Required 

$50,000 
$25,000 
$10,000 

Oregon 

Illinois  &  Minnesota 

Hawaii,  New  Hamp- 
shire, Texas,  Vermont, 
Wisconsin 

$  5,000 

Arizona,  New  Mexico, 
South  Carolina, 
West  Virginia 

Alaska,  New  Jersey 
(second  offense) 

$  2,500 

Nevada 

California 

$  2,000 
$  500 

Connecticut,  Georgia, 
Kentucky,  South 
Dakota 

Mississippi,  Montana, 
Virgin  Islands 

Kansas,  Nebraska,  New 
Jersey  (first  offense), 
Washington 
Maryland  (2na  offense) 
New  York 

$  350 

Virgin  Islands 

$  300 

Maryland  (1st  offense) 

2*  See  Civa  Penalties  —  More  or  Leas,  tvpra  note  12*at  670. 

e.g.,  Lovett.  State  Deceptive  Trade  Practices  Legislation^  46  TuLAKS  L 
Rev  724,  739  D.51  (1072).  ^ 

See  noU  13  lupra;  gee  also,  tor  California,  LoaENZ,  supra  note  19. 
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f      n.  Cbimikal  Pboseotjtion 

An  effective  consumer  protection  program  must  involve  not 
only  civil  actions  but  criminal  prosecutions  as  well.  Criminal 
prosecution  is  the  public  enforcement  weapon  which  affords  the 
greatest  deterrent  effect."  Members  of  business  and  profes- 
sional communities  generally  abhor  being  branded  crimi- 
nals regardless  of  which  la^  they  may  have  violated."  Convic- 
tion strips  the  offender  of  his  cloak  of  respectability  and  may 
bar  him  from  the  pursuit  of  his  chosen  career.'®  The  effective- 
ness of  criminal  sanctions  is  vividly  displayed  by  the  pressure 
t^e  business  community  exerts  against  use  of  these  sanctions 
Furthermore,  criminal  conviction  results  in  a  sentence  which 
cannot  be  avoided  by  a  judgment-proof  operator.  These  sen- 

28  See  Ball  and  Friedman,  The  Use  of  Criminal  Sanctions  In  the  Enforcement  of 
Economic  Legislation:  A  Sociological  Viae,  17  Stan.  L.  Rev.  197,  216  (1965)  ^ 
[hereinafter  cited  aa  Ball];  Ge'iB  and  Edelhertt,  Criminal  Law  and  Consumer  Fraud: 
A  Sociological  View,  11  Am.  Ceim.  L.  Eev.  989,  1005  (1975);  Givens,  ^oadhlocka 
to  Bemedy  in  Consumera  Fraud,  24  Case  W.  L.  Bev.  144  (1972),  For  example,  since 
1968  the  Fraud  Division  of  the  U.S.  District  Attorney's  Oflace  for  District  of 
ColuniblQ  has  had  to  indict  only  one  home  Improvement  scheme.  This  was  attribnted 
to  a  nomber  of  successful  prosecutions  in  the  late  sixties  believed  to  deter  poten- 
tial ofTenders.  Bothchild  and  Throne,  Criminal  Consumer  Fraud:  A  Victim  Ori- 
ented Analyiis,  74  Mich.  L.  Bev.  661,  693  (1976)  {hereinafter  cite^  aa  Bothchild]. 
See  generally  National  Institute  of  Law  Enforcement  and  Criminal  Justice,  Ex- 
emplary Projects:  Prosecution  of  Economic  Crimo, 

^  Ball,  supra  note  28  at  217 ;  Staff  Studies,  supra  note  11  at  391. 

Oirren,  The  Ineffectiveness  of  the  Criminal  Sanction  in  Fraud  and  Corruption 
Cases:  Losing  the  Battle  Against  White  Collar  Crime,  11  Au.  CRnc.  L.  Bev.  959, 
985  (1973)  [hereinafter  cited  as  Oo&en]. 

■I.BalL,  supra  note  28  at  217;  e.g.  Testimony  of  Albert  B.  Perlin,  Jr.,  on  behalf 
of  the  National  Retail  Merchants  Association  before  the  Subcommittee  on  Con- 
sumer Protection  and  Finance  of  the  House  Committee  on  Interstate  and  ForeigT^ 
Commerce  regarding  S.  670  (August  9,  1976).  The  issue  is  whether  criminal  sane* 
i\9ttB  ought  to  be  imposed  on  those  who  violate  the  legal  but  not  the  moral  code. 
Ball,  supra,  note  28  at  199.  However,  consumer  fraud  well  merits  severe  punish- 
rarnt.  The  victim  has  lost  more  than  property,  he  has  lost  the  security  In  transac- 
tions with  other  members  of  society  which  is  gained  ouly  through  fair  dealings. 
Consumer  Protection  by  Prosecutors,  supra  note  11  at  91.  This  loss  of  confidence 
in  the  free  market  system  makes  the  legitimate  businessman  a  victim  as  well.  Testi- 
mony of  Louis  J.  Lefkowitz,  Attorney  General  of  New  York,  before  the  Executive 
and  Legislative  Beorganizing  Subcommittee  on  Government  Operations  (April  29, 
1966),  (reported  in  Placement  of  State  Consumer  Protection  Programs,  Consumer 
Protection  Special  Beport,  February  1976,  National  Association  of  Attomej-s  Gen- 
eral at  1  n.l ;  See  also  Bamset  Clakk,  Cbime  In  Auebtca  38  (1970). 
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tencee  also  provide  some  satisfaction  to  defrauded  consumers 
who  demand  equitable  retribution  where  restitution  is  unavail- 
able. -  ^ 

A.^  Traditional  Larceny  Statutes  , 

In  the  absence  of  specific  statutes  which  provide  for  criminal 
prosecution  of  economic  crimes,  larceny  by  false  pretefises  may 
be  construed  to  prohibit  unfair  and  deceptive  trade  practices. 
The  value  of  such  statutes  to  prosecutors  and  their  effectiveness 
as  a  deterrent  to  economic  crime  depends  on  the  extent  of  the 
burden  of  proof  placed  on  the  prosecution  and  the  maximum 
permissible  sentence  and/or  fine.  As  Table  n  indicates,  the 
maximum  pennissib^vjpfentence  and/or  fine  varies  from  a  low 
in  Hawaii  of  one  year  and/or  a  $1,000  fine  to  a  high  in  Arkansas 
of  twenty  years  and/or  a  fine  of  $15,000  or  twice  the  pecuniary 
gain  from  the  illegal  act. 

TABLE  n  —  Larceny  Statutes  " 
Maximum  Maximum  Fine  In  Maximum  Fine  In 
Sentence  Addition  Alternative  No  Fine 

20  years  Arkansas  ($15,000)'^  Virginia* 
Connecticut  ($10,000) 
Texas  ($10,000) 

15  years  Utah  ($10,000) 

Wisconsin  ($10,000) 
New  Hampshire  ($2,000) 
Maryland  ($1,000) 

14  years  Idaho 

Montana 


"Ala.  Code  c  14  $  331  (1962);  Alaska  Stat.  $  11.20.140  (1949);  Abiz.  Rev. 
8tat.  Ann.  ^  13-671  (1974);  Ark.  Stat.  Ann.  41-901,  41-2203  (1975); 
Cal.  Pknal  Code  $  489  (1953) ;  Coi^.  Rev.  Stat.  Ann.  18-1-105,  18-4-401  (1963) ; 
Conn.  Gen.  Stat.  Ann.  53a-35,  53a-41,  53a  122  (1971);  Del.  Code  Ann.  tit. 
11  841,  4205  (1953)  ;  Fla.  Stat.  Ann.  775.082,  775.083,  812.021  (1975);  Ga 
Stat.  Ann.  $  26-1812  (1972);  Hawaii  Rev.  Stat.  $  750-19  (1955);  Idaho  Codi 
Amh.  ^  18-4606  (1864);  III.  Ann.  Stat.  ch.  38  16-1,  1005  8-1,  1005-9-1  (1973); 
IKD.  P.  L.  148,  art.  43  th.  4  $  2,  1976  Ind.  Acts  art.  50,  ch.  2  ^  7 ;  Iowa  Codi 
Ann.  $  709.2  Kan.  Stat.  Ann.  21-3701,  21-4501,  21-4503  (1972);  Kt 
Rev.  Stat.  514.040,  532.060,  534.030  (1974);  La.  Stat.  Ann.  $  14-67  (1972); 
Me.  Ri:v.  Stat.  Ann.  tit  17-A  362,  1252,  1301  (1976);  Md.  Ann.  Code  art'. 
27  (  340  (1974);  Ma88.  Gen.  Laws  ch.  266  ^  30  (1967);  MicH.  CoMP.  Lawb 
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Maximum 
Sentence 


Maximnin  Pine  In 
Addition 


Maximum  Pine  In 
Alternative 


No  Pine 


10  years  Colorado  ($30,000) 


^JtK)uisiana  ($3,000)"^ 
Missouri  ($1,000) 
Vermont  ($500) 
North  Carolina'' 


Guam  ($10,000) 
Illinois  ($10,000) 
Maine  ($10,000)" 
Minnesota  ($10,000) 
North  Dakota  ($10,000) 
South  Dakota  ($10,000) 
Washington  ($10,000) 
Kansas  ($5,000) 
Nevada  ($5,000) 
New  Mexico  ($5,000) 


Alabama 
Alaska 
Arizona 
California 
Georgia 
Puerto  Rico 
South  Carolina 
Tennessee 
West  Virginia 
Wyoming 
District  of 
Columbia 
Virgin  Islands 


7  years 


Pennsylvania  ($15,000) 
New  Jersey  ($2,000) 
New  York  " 
Delaware 


Nebraska 


5  years 


Kentucky  ($10,000)' 
Florida  ($5,000) 


Michigan  ($2,500)  Missouri 

Massachusetts* 


Ohio  ($2,500) 
Oregon  ($2,500)' 
Iowa  ($1,000J 
Mississippi  ($1,000) 
Rhode  Island  ($1,000) 

4  years  Indiana  ($10,000)  '  ^ 

2  years  Massachusetts  ($600)« 

1  year    Hawaii  ($1,000) 

Oklahoma  ($1,000) 
 Virginia  ($1,000)^  

Akk.  5  750.356  MiKK.  Stat.  Akn.  ^  609.52  (1976);  Miss.  Code  Ann.  ^  97-17-41 
(1966);  Mo.  Ar«nc.  Stat.  560.156,  560.161  (1975);  Mont.  Kev.  Codb  Ann. 
$  1*4  2706  (1921);  Neb.  Rev.  Stat.  ^  28-506  (1974);  Nbv.  Rev.  Stat.  ^  205.220 
(l'»69);  N.H.  Hev.  Stat.  Ann.  637:4,  637:11,  651:2  (1973);  N.J.  Stat.  Ann. 
5^  2A:85-6,  2A:119-2  (1957);  N.M.  StaT.  Ann.  U  40A-16.1,  40A-29-3  (1969);  N. 

PxNAL  Law  H  70.00,  80.00.  155.35  (1965)  ;  N.C.  Gen.  Stat,  i  14-100  (1975); 
N.D.  Cent.  Cod«  ^(  12.1-23-05,  12.1-32-01  (1975);  Ohio  Kev.  Code  ^5  2913.02, 
2929.11  (1974);  Oki^  Stat.  Ann.  ch.  21  i  1541.1  Ore.  Kev.  Stat.  tit.  16 
161.605,  161.625,  164.055  (1971)  ;  Pa.  Btat.  Ann.  ch.  18  (  1101.  1103,  3903  (1973)  ; 
Laws  Or  PJt.  tit.  83  ^  4272  (1974) ;  Gen.  Lavts  Ann.  i  11-41-6  (1956) :  B.C. 
Code  Ann.  16-11,  17-552  (1972);  B.D.  COMP.  Laws  Ann.  22  30A-3.  22.30A- 
17,  22.6-1  (1975);  Tenn.  Cod»  Ann.  $  39  4204  (1932);  Trx.  Penal  Code  12.33, 
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The  greatest  problem  faced  by  the  prosecution  in  establish- 
ing a  prima  facie  case  of  larceny  by  false  pretenses  is  the  burden 
of  proving  intent  to  defraud.  In  Massachusetts,  for  example,  the 
prosecution  is  hampered  by  inappropriate  and  unrealistic  bur- 
dens imposed  by  a^  statute  which  was  not  originally  enacted  as 
a  tool  to  protect  consumers."  For  instance,  if  a  consumer  pur- 
chases a  "Hfetime"  contract  from  a  health  spa  which  closes  its 
doors  shortly  after  selling  the  contract,"  or  a  consumer  places  a 
deposit  on  a  trip  which  is  cancelled  and  never  receives  his  money 
back,  the  prosecutor  must  prove  that  there  was  an  intent  to  de- 
fraud at  the  time  the  money  was  taken."  Proof  that  the  wrongful 
act  occurred  with  evidence  that  the  operator  failed  to  di's^S^ 
information  which  would  have  affected  the  consumer's  judg- 
ment, or  evidence  of  the  operator's  failure  to  correct  a  previous- 


31.03  (1975);  Utah  Code  Ann.  76-3-203,  76  3-301,  76-6-412  (1975);  Vt.  Stat. 
Ann.  tit.  13  0  2501  (1972);  Va.  Code  Ann.  $  18.2-95  (1975);  Rev.  Code  Wash. 
ANN.  00  9A.56.030,  9A.20.020  (1961);  W.  Va.  Code  Ann.  $  61-3-13  (1957);  Wis. 
Stat.  Ann.  $  943.20  (1955);  Wto.  Stat.  Ann.  $  6-132  (1973);  D.C.  Code  0  22-2201 
(1953);  Guam  Penal  Code  $  489  V.I.  Code  tit.  14  $  1083  (1941).  Note  that 
these  itatutea  apply  to  larceny  or  theft  by  a  person.  Some  states  impose  a  higher 
line  where  the  crime  ia  committed  by  a  corporation.  See  e.g.  OaK  Eev  Btat  tit 
16  0  161.655  (1971). 

1.  one  of  two  possible  atlematives 

il  and/or  double  the  gain  from  the  theft 

iil  with  or  without  hard  labor  at  court's  discretion 

It.  fine  in  court's  discretion 

or  double  the  gain  from  the  theft,  whichever  is  greater 

"Mabb.  Gen.  Lawb  ch.  266  $  33  (1932).  To  constitute  the  crime  of  larceny 
by  false  pretenses  in  Massachusetto,  it  must  appear  that  there  was  a  false  state- 
ment of  fact  or  present  intention  known  or  believed  by  the  defendant  to  be  false, 
made  with  the  intent  that  the  person  to  whom  it  was  made  should/ rely  upon  its 
truth,  and  that  such  person  did  rely  ,upon  it  as  true  and  parted  with  personal 
property  as  a  result  of  such  reliance.  Commonwealth  v.  Green,  326  Mass.  344,  348, 
94  N.E.2d  260,  2C3  (1950);  Commonwealth  v.  Louis  Construction  Co.  Inc'  843 
Mass.  600,  604  (1962).  Note,  however,  Mabb.  Gen.  Laws  ch.  175  $  176  (1932) 
establishes  an  evidentiary  presumption  which  reduces  the  prosecutor's  burden  of 
proof  in  ea^es  where  insurance  agents  faU  to^ay  premiums  over  to  the  Insurance 
Companies.  Commonwealth  v.  Baker,  1975  Mass.  Adv.  Sh.  1875,  1909-10  830 
N.E.2d  794,  808. 

•*  See  Commonwealth  v.  International  Health  Spas,  Massachusetts  Supreme  Judi- 
cial Court  C.A.  7591  (filed  March  28,  1975). 

«  See  Commonwealth  v.  Quality  Travel  Corp.,  Massachusetts  Superior  Court  Cjl. 
117612  (filed  Norfolk  Superior  Ct.  February  24,  1976). 
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ly  created  or  reinforced  false  impression,  should  be,  but  is  not, 
suflBcient  to  establish  a  prUna  facie  case.®** 

Another  problem  with  traditional  crifoinal  laws  concerns 
their  applicability  to  corporate  officers  who  attempt  to  insulate 
themselves  from  personal  liability  for  their  fraudulent  practices 
within  a  protective  corporate  framework.  Under  existing  Mas- 
sachusetts law,  for  example,  corporate  officers  and  directors 
may  be  held  personally  liable  for  criminal  acts  only  as  narrowly 
provided  by  statute or  as  provided  by  restrictive  common 
law."  The  criminal  liability  of  corporate  officers  and  directorb 
should  be  in  accord  with  the  recognized  responsibility  of  corpo- 
rate officers  to  be  aware  of  their  corporation's  activities  where 
they  stand  in  a  responsible  relation  to  a  public  danger,***  Federal 
courts  recently  have  held  that  criminal  liability  may  attach  to 
a  corporate  officer  or  director  who  has  *' deliberately  closed  his 
eyes  to  the  obvious."  *°  ^  ^ 

See  American  Law  iDstitute,  Model  Penal  Cods  ^  223.3  (1962)  thereinafter 
Model  Penal  Code]. 

See  Mass.  Gen.  Laws  ch.  266  ^  65-67  (1972).  « 
^  Massachusetts  eommon  law  attaches  criminal  liability  to  an  officer  or  director 
when  he  is  actually  present  and  an  efficient  actor  in  committins:  the  offense,  United 
States  V.  Winalow,  175  F.  Supp.  578»  581  (D.  Mass.  1972)  ;  or  where  the  officer  or 
director  directed  and  assented  to  the  unlawful  act,  Commonwealth  v.  Abbot 
^ngfineering,  351  Mass.  568,  580,  222-K.^.2d  662  (1967);  or  where  the  officer  or 
director  "participated  in  the  act  or  countenanced  it  or  otherwise  approved  it," 
Commonwealth  v.  Riley,  196  Mass.  CO,  62,  81  N.E.  881,  882  (1907). 

8»  United  States  v.  Park,  421  U.S.  658,  670-73  (1975)  wherein  the  Supreme  Court 
upheld  the  criminal  conviction  of  an  executive  of  a  national  retail  food  chain  for 
violation  by  his  company  of  a  provision  of  the  Federal  Food  Drug  and  Cosmetic 
Act  despite  his  defense  that  be  was  not  personally  responsible  for  the  action  con- 
stituting the  basis  of  the  charge.  The  court  noted  that  the  purpose  of  the  act  was 
to  protect  people  who  were  beyond  self  protection  and  in  the  interest  of  the  larj^er 
good  the  burden  of  awareness  was  placed  on  the  person  standing  in  a  responsibfe 
relation  to  a  public  danger. 

*°  United  States  v.  Natelli  et  al.,  527  F.2d  811  (2d  Cir.  1975)  cert.  den.  96 
S.Ct.  1663  (1976).  Federal  cases  have  found  the  requisite  criminal  intent  where 
the  defendant:  (1)  made  statements  with  reckless  indifference  or  disregard  as  to 
whether  they  are  true  or  false;  (2)  closed  his  eyes  to  what  was  plainly  to  be  seen; 
(3)  acted  with  a  conscious  purpose  to  avoid  learning  the  truth;  (4)  failed  to 
exercise  due  diligence  to  ascertain  the  truth;  (5)  acted  with  such  gross  careless- 
ness and  indifference  to  the  truth  of  the  representation  contained  in  the  statement 
as  to  warrant  the  conclusion  that  be  acted  fraudulently.  Cumow,  Kco^mio  Crime, 
A  Bigh  Standard  of  Care  5  Fed.  Bab  J.  21,  23  (1976). 
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B.  Model  Penal  Code:  Deceptive  Business  Practice  Act 

The  need  to  revise  traditional  larceny  statuses  haVb^n  recog- 
nized by  many  states.  The  American  Law  InstitiUe  hasf^Dorted 
that  as  df  April,  1976,  twenty-nine  states  have  revised^heir 
criminal  c^de.<*  Of  those,  at  least  five  have  revised  their  laVceny 
statutes  along  the  lines  of  the  Model  Penal.  Code."  Under  the 
Code,  proof  pf  facts  other  than  intent  to  defraud  carries  the 
prosecutiojrfs  ^burden  of  .proof  in  numerous  instances.*'' 

The  Model  Penal  Code  includes  a  Criminal  Deceptive  Busi« 
bess  Practice^  Act.  Under  the  act,  proof  that  the  specifically 
proscribed  coifduct  occurred  is  suflBcient  to  establish  a  prima 
facie  case  without  any  showing  of  intent  to  defraud.  At  least 
four  states  have  enacted  statutes  modeled  after  this  Act.**  How- 
ever, constitutional  standards  limit  the  extent  to  which  infer- 
ences may  be  established  by  statute.*"  v 

At  least  sixteen  of  the  twenty-nine  states  reported  to  ha^ 
revjsed  their  criminal  codes  have  adopted  provisions  similar) 
to  the  Model  Penal:  Code  defining,  the  personal  liabiliW 
of  corporate  oflBcers^  in  accordance  with  the  recognized  public 

V  

<^  See  American  Law  Inatitute,  Annuai.  Repobt  Of  the  53ed  ^uvml  Meetinq 
19  (1976).  ^ 

«Cou).  Rkv.  Stat.  Ann.  $  18-4-401;  N.H.  Erv.  8tat.  Ank.  ^  637:44;  111. 
Ann.  Stat.  ch.  38  ^  16  1;  N.t).  Cent.  Code  ^  12.1-23-02;  Pa.  Stat.  Akn.  ch.  18 
^  3922. 

Model  Penal  Code,  supra  note  36  at  ^  223.3. 

^  Kan.  .Stat.  Ann.  ^  21-4403  (1970);  Ky.  Rev.  Stat.  ^  517.020  (1974);  N.Y. 
Penal  Law  ch.  39  190.60  and  190.65  (1976)  ;  Utah  Code  Ann.  $  76-6-507  (1973). 
See  also  Wis.  8tat.  Ann.  0  100.26.  See  also  Proposed  Chimin al  Code  or  Mabsa- 
CHtJSETTS  ch.  266  ^  82  (1962)  [hereinafter  cited  as  PCCM]. 

*^A  statutory  inference  ia  constitutional  if  the  presumed  fact  is  more  likely 
than  not  to  flow  from  the  proved  fact,  and  th^e  la  a  rational  connection  between 
the  proved  fact  and  the  presumed  fact.  Barnes  v.  United  States,  412  U.S.  837,  842 
(197.">).  Moreover,  although  intent  is  typically  considered  a  fact  peculiarly  within 
the  knowlodfir<»  of  the  defendant,  this  does  not  justify  shifting  the  rburden  to  him. 
Unique  hardship  on  the  prosecution  may,  however,  justify  requiring  the  defendant 
to  tarry  the  burden  of  proving  a  fact  critical  to  criminal  culpabUity;  e.g.  pre- 
emption of  Banity.  Mullaney  t.  WiUiama,  95  S.Ct.  1881,  1891  (1975).  In  the 
Interest  of  the  public  good  the  burden  may  be  shifted  to  the  defendant  where  he 
■tands^in  a  responsible  relation  to  a  pubhc  danger.  United  States  t.  Park,  421 
U.S.  658.  670  73  (1975)  ;  see  note  39,  wpro.  Note  however  that  in  a  criminal  case 
the  trier  of  facU  is  permitted,  but  not  compelled,  to  draw  from  the  basic  fact 
the  statutory  inference.  Commonwealth  r.  Pauley,  331  N.E.2d  901  (Mass.  1975). 
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roeponsibility  of  the  business  community."  Under  the  Model 
Penal  Code  a  corporate  olBcer  or  director  is  liable  for  any  con- 
duct he  performs  or  causes  to  be  performed  in  the  name  of , the 
organization  or  in  its  behalf  to  the  same  extent  as  if  it  were 
performed  in  his  own  name  or  behalf.  Criminal  liability  is  also 
imposed  where  the  agent  having  primary  responsibility  for  the 
discharge  of  a  duty  recklessly  omits  to  perform  the  required 
act." 

C.  Criminal  Sanctions  for  Violation  of  the  Consumer  Protection 
Act 

Although  a  consumer  protection  act  is  a  civil  statute,  it  may 
also  provide  criminal  sanctions.  Presently,  six  states  impose 
criminal  sanctions  for  violations  of  theirjconsumer  protection 
act.  Five  of  these  states  provide  for  a  maximum  sentence  of 
one  year  in  prison  and/or  fines  ranging  from  a  high  of  $10,000 
in  Alaska,  to  a  low  of  $250  in  Arkansjas,*^  Three  of  the  states, 
Alaska,  Maryland  and  Nfew  Hampshire,  do  not  require  any  proof 
that  the  violation  was  knowing,  willful  or  intentional." 

"Abk.  Stat.  Akn.  $  41-403  (1974);  Colo.  Rev.  Stat.  Ann.  $  18-1-607  (1973); 
C30MN.  Gen.  Stat.  Ann.  $.53a-ll  (1958);  Del.  Code  Ann.  tit.  11,  $  282  (1974); 
Ga.  Code  Ann.  $  26-801  (1972);  III.  Ann.  Stat.  ch.  38  $  5-5  (1972);  Kan. 
Stat.  Ann.  ch.  21  $  3207  (1074);  Ky.  Rev.  Stat.  $  502.060  (1975);  Me.  Rev. 
Stat.  Ann.  17-A,  $  61  (1964);  N.Y.  Penal  Lav?  ch.  39  $  20.25  (1975);  N.D. 
Cent,  Code  $  12.1-03-03  (1970)  ;  Ohio  Rev.  Code  $  2D01.24  (1975);  Oee.  Rev.  Stat. 
tit.  16  0  161.175  (1975):  Pa.  Stat.  Ann.  c.  18  $  307(e)  (1973);  Tex.  Penal  Code 
0  7.23  (1974)  ;  Utah  Code  Ann.  $  76-2-205  (1953). 

•''Model  Penal  Code,  tupra  note  36  at  0  2.07(6).  See  also  PCCM,  supra  note 
44  at  ch.  263,  $  23. 

•8  Alaska  Stat.  $  45.50.551,  $10,000  fine  and/or  one  year  in  priaon;  Abk.  Stat. 
Ann.  ^  70-907,  $250  fine  and/or  one  year  in  prison;  Md.  Ann.  Code  Comm.  Law 
tit.  13  $411,  $1,000  fine  and/or  one  year  in  prison;  Mont.  Rev.  Code  Ann.  $  85-414, 
$2,000  fine  and/or  one  year  in  prison;  Nev.  Rev.  Stat.  598.640  and  193.150, 
$500  fine  and/or  6  months  in  prison;  N.H.  Rev.  Stat.  Ann.  358-A:6  and  651:2 
(1975),  $1,000  fine  and/or  one  year  in  prison  for  natural  person,  $50,000  fine  for 
.others.  See  also  Wis.  Stat.  Ann.  $  100.26. 

Note^^  however,  that  Alnska  has  not  broujfht  any  criminal  prosecutions  under 
thta  act  partly  because  of  serious  constitutional  questions  which  would  prevent  suc- 
cessful prosecution.  I^etter  from  Stanley  T.  Fischer,  Chief  of  the  Consumer  Pro- 
tection Section  of  Alaska's  OflQce  of  the  Attorney  General  dated  November  26, 
1976.  Partly  for  the  same  reason.  New  Hampshire  is  reluctant  to  use  its  statute 
aod  has  broufitht  only  one  prosecution,  unsuccessfully,  under  the  Act.  Telephone 
conversation   with   New   Hampshire  Assistant   Attorney   General  John   Funk  on 
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Although  the  direct  impoaition  or jrirainal  sanctions  for  viola- 
tions  of  the  consumor  protection  act  obviates  the  prosecutor's 
problems  of  tailoring  sp^oificconduct  to  existing  larceny  stat- 
utes or  other  economic  crim^^atutes,  it  is  not  necessarilv  de- 
fiirable  or  effective.  Crhninal  Wnctions  may  provide  the  oflK^afor 
.with  Fifth  Amendment  groi)|^.V  of  solf-ibcrimination  t  Avoid 
'divulging  otherwise  discoverabW matter  in  civil  actions  brought 
by  consumers  as  well  as  the  0ke^'  In  addition,  the  obligation 
M  the  courts  to  strictly  constriie  criminal  statutes  could  force 
strict  construction  of  the  statute  in  civil  actions  as  well,"  Fur- 
t'ffermore,  there  may  be  serious  constitutional  questions  of  due 
process  unlQBs  the  statute  is  precisely  drawn."  These  consid- 

D4ccmbpr  6,  1976.  Maryland  has  brought  criminal  prosecutionB  under  her  act  only 
ynRn.v  nnd  John  N.  Ruth,  Jr.,  Chief  of  the.  Maryland  Attorney  Generars  Consumer 
Protection  Division,  has  indicated  the  criminal  provision  is  a  troublesome  section. 
^Mter  from  John  N.  Ruth  Jr.  dated  December  2,  1976. 

yfiOMnssnchusctts  prosecutors  cannot  grant  immunity  to  the  operator  to  compel 
/e^ljjiony  because  Mass.  Gen.  Laws  c.  233  H  20C  20F  do  not  apply  to  civil  trials. 

People  v.  Superior  Court  of  Los  Angeles,  525  Pa.2d  716  (Cal.  1974) 
^^^^^  ^^^^^^  ^  protective  order  under  California's  code  of  civU  pro- 
cedurie  to^ protect  parties  or  witnesses  from  "annoyance,  embarraasmelit  or  op- 
pfewlon''  and  further  stated  that  no  specific  legislative  authorization  for  judicial 
grafos  of  immunity  ib  required.  See  Mass.  R.  CiV.  P.  26(c).  In  addition,  the  Fifth 
Am^^ndmiaxt  privilege  provides  Umite^  protection:  (1)  the  Fifth  Amendment  is 
f^^sM  to^rotect  "evidence  of  a  testimonial  or  communicative  nature,"  not  previ- 
tangible  business  records.  See.  Sthmerber  v.  California  384  U8 
75l»/761%1960);  (2)  t^e^ri^t  to  be  free  from  self-incrimination  is  a  personal  right 
appl^in^only  to  natui'al  persons  and  cannot  be  exercised  by  a  business  entity  Bale 
'  ^^^^^  U.S./3,  74  75  (1906) ;  17.5.  v.  Kordel,  397  U.S.  1,  7  (1970).  Although 

^an  ind^vid^ii^lja^  not  bo  compelled  by  subpoena  to  produce 'documents  which  would 
/^criminate  him.  Fisher  v.  D^..  19  Crim.  Law  Reporter  3018  (197Q),  documents  seiied 
by  aSsch  warrant  may  be  introduced  as  evidence,  An4er8en  v.  Maryland^  19  Crim. 
Lawai^orter  3183  (1976).  See  infra  note  66  and  accompanying  text. 

/^5jNmmmon wealth  by  Creamer  v.   Monumental  Properties,  Inc.,  314  A.2d 
^^K.?  ^^^^^  •  Turner  v.  Koscott  Interplanetary,  Inc.,  191  N.W  2d 

6^629  (Iowa  1971)  wherein  the  court  held  that  the  act  is  to  be  interpreted 
hbe^^lly  where  a  remedy  is  sought,  and  strictly  when  the  action  brought  is  criminal. 

^^Ser  note  49  »upra,  for  indications  to  this  effect  from  prosecutori  in  states 
which  include  criminal  sanctions  in  their  consumer'  protection  act.  Due  process 
^  ^.^^hallenges  that  the  statute  is  void  for  vagueness  turn  on  the  wording  of  the  phrases 
challenged  as  unduly  imprecise.  As  guides  to  make  te'^s  which  are  challenged  as 
unconstitutionally  va^e  more  precise,  courts  have  made  reference  to  standard 
dictionaries,  People  v.  Witzerman,  10r>  Cal.  Rptr.  284,  291  (Cal.  App.  1972), 
common  sense  and  legislative  intent,  Kugler  v.  Market  Development  Corp.,  306 
A,2d  489,  492  (N.J.  1973):  common  law  and  federal  trade  law.  State  v.  Rjadera 
Digest  Association,  Inc.,  501  P.2d  290,  301  (Wash.  1972). 
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orationfl  i^rguo  aguinst  the  dosirability  of  oriminal  Banotiona 
for  violations  of  a  oonsiunor  protootion  aot. 

D.  Use  of  the  Criminal  Statutes 

Although  revisions  of  oriminal  statutes  to  distribute  the 
burden  of  proof  realistically  in  accordance  with  the  interests  of 
the  public  and  the  recognized  responsibilities  of  the  buBineas 
community  enhance  the  attractiveness  of  criminal  prosecution  as 
a.  tool  to  prevent  unfair  and  deceptive  trade  practices,  criminal 
prosecution  is  appropriate  in  only  a  limited  number  of  situa- 
tions. An  overriding  policy  concern  is  whether  the  violation 
of  law  is  severe  enough  to  merit  a  criminhl  sanction.  In  this 
regard,  the  prosecutor  must  consider  the  need  for  strong  de- 
terrent measures  to  discourage  others  from  the  commissi6n  of 
like  offenses  as  well  as  society's  demand  for  discipline  or  pun- 
ishment of  the  wrongdoer. 

Even  if  criminal  prosecution  is  deemed  appropriate,  there 
are  problems  generally  associated  with  the.  prosecution  of  eco- 
nomic crimes  which  must  be  resolved.  Because  a  crimindl  con- 
viction requires  a  higher  standard  of  proof  than  a  civil  action, 
more  sophisticated  investigations  toay  be  required  to  establish 
a  prima  facie  case  in  a  criminal  trial  than  in  a  civil  trial.  For 
the  same  reason,  criminal  trials  tend  to  be  longer  and  more 
complicated  than  civil  trials."  In  addition,  becalise  an  injunc- 
tion is  unavailable  in  a  criminal  prosecution,  the  criminal  de- 
fendant may  continue  operating  with  impunity  right  up  to  the 
time  of  trial.** 

Crinlinal  convictions  in  economic  crime  cases  generally  result 
in  light  sentences;^  a^d,  even  if  a  substantial  penal  sentence 

M  S«ff,  Sftiby,  The  ^^if^/  the  Government  in  Consumer  Protection:  The  Con-' 
9umer  Frauds  and  Crimes  Section  of  the  Office  of  the  Ohio  Attorney  General,  29 
Ohio  State  L,  J,  897,  90<  (1968)  ;  EdelherU.  The  Nature  Impact  and  Prosecu- 
tion of  White  Collar  Crime,  National  Institute  of  Law  Enforcement  and  Criminal 
Justice,  at  39-40  [hereinafter  cited  aa  Edelhebtz]  ;  Ogrsn,  supra  note  80  at  960; 
BOTHCBUJ>p  supra  note  28  at  684-87. 

M  Because  the  eoart  has  no  statutory  authority  to  issue  an  injunction  in  & 
criminal  prosecution  it  may  be  necessary  to  institute  a  civil  action  seeking  injunctive 
relief.  See  infra  note  64  and  accompanying  text. 

BoTBCHiLD.  supra  note  28  at  686 ;  Edei^ebtz.  iupra  note  53  at  58-59.  Bernard 
-^Bergman,  a  central  fl^re  in  the  New  Tork  nursing  home  scandal,  was  tentenced 
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is  imposed,  orinilnal  oonBiunor  fraud  offoiidors  rarely  remain 
oonfliied  for  more  than  the  minimum  term.'*"  Finally,  a  criminal 
proeeoution  does  not  noquasarily  provide  reatitution  for  the  vic- 
tims. However,  restitution  ia  commonly  suggeatod  by  the  de- 
fendant in  negotiations  with  the  prosecutor,  in  open  court  as 
a  factor  justifying  a  more  lenient  sentence,  or  may  bo  conaidered 
by  the  judge  as  a  condition  of  probafton." 


by  UnltGcJ  Statefl  District  Court  Judge  Marvin  Frankol  to  florvo  four  monthfl  In 
Federal  Correction  Center.  Mr.  DcrinnQn  pleaded  guilty  to  ^wo  eounts  of  q  federal 
ihdictinent  alleging  Medicaid  and  tai  frauda  of  1.2  miliioA  dollars  and  to  a  state 
indictment  charging  the  bribery  of  Albert  H.  Blumenthajjftfbe  majority  leader  of 
the  New  York  assembly.  \1 

DuriiiK  the  sentencing  proceedings,  Judge  FrnnkVl  read  froft  a  long  memorandum 
in  which  he  discussed  the  theory  of  sentonclng.  He  deseribed  the  four  month 
sentence  as  stern.  Judge  Frankel  acknowledged  thnt  the  defendant's  actions  had 
been  blatant  and  unmitigated.  He  balanced  these  facts  by  observing  that  Mr. 
Bergman  was  an  elderly  man  whoae  lif^'was  ^narked  by  illustrious  public  works! 
Judge  Frankel  stated:  "The  case  calls  for  a  sentence  that  is  more  than  nominal. 
Given  the  other  eircumstanees  ~  including  that  this  is  a  first  oflFense  by  a  man 
no  longer  young  and  not  perfectly  well,  wherr=-danger  of  recidivism  ia  not  a  concern 
—  it  verges  on  cruelty  to  think  of  confinement  for  a  term  of  years." 

Charles  J.  Hynes,  8pecin)  Prosecutor  for  Nursing  Home  Violations,  stated  that 
he  was  "extraordinarily  disappointed'*  by  the  sentence.  He  expressed  a  fear  that 
the  sentence  would  encourage  public  cynicism  about  special  justice  for  the'  elderly 
and  would  also  damage  the  continuing  investigation  into  nursing  home  abuses. 
The  special  prosecijjQr  said  that  Mr.  Bergman  had  made  a  "palpably  absurd" 
offer  to  repay  $367,000  defrauded  from  Medicaid;  the  state  auditors  had  uncovered 
thefts  totalling  2.5  million  dollars.  Mr.  &ynes  also  sUted  the  defendant  had  been 
less  than  forthcoming  in  cooperating  with  the  special  prosecutor's  office  in  the 
ongoing  investigation  into  nursing  home  abuses  in  violation  of  the  plea  bargain 
agreement  reached  by  attorneys  for  Mr  Bergman  and  federal  and  state  prose- 
cutors. Mr.  Hynes  also  stated  that  he  would  consider  reopening  the  prosecution 
of  Mr.  Bergman  in  fltate  court.  Reported  in  III  Economic  Chime  Digest  164  65 
(National  District  Attorneys'  Assoc.). 

BoTHCHiLD,  #ttpro  note  28  at  686^87. 

87  5«  18  U.8.C.  ft  3651  (1970)  Ma«  Qzn.  Laws  ch.  276  ft  92  (1972)-  Mx 
Rev.  8tat.  Ann.  tit.  17  A  ft  1204  (197^7;  N.M.  8tat.  Ann.  ft  40A-29.18  (1953)- 
N.D.  Cent.  Code  ft  12.1-32-07  Model  Penal  Code  ft. 301.1  (1962);  PCCM,  wpra 
note  54,  at  ch.  264.  ft  21  (these  statutes  make  restitution  a  legislative  guideline  for 
probation).  See  aUo  MD.  Ann.  Code  art.  27,  ft  340  (1976);  Neb  Rev  8tat 
ft  28-506  (1974):  N.D.  Cent.  Code  ft  12.1-32-08  (1976);  8.C.  Code  Ann.  ft"l7-559 
(1972)  (these  statutes  compel  restitution  as  part  of  tUe  sentence).  In  the  ab- 
sence of  appropriate  criminal  statutes  or  procedures  the  prosecutor  mast  consider 
instituting  a  civU  action  to  obtain  restitution  for  defrauded  consumers.  Sec  also 
Utah  Code  Ann.  ft  76-6-412  (1953).  which  allows  the  injured  party  to  firing  action 
for  treble  damages,  costs  and  attorneys  fees. 
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m.  Taotioai,  OoNBiDifJtATioNH  —  Tiiio  Intiooiution   OF  Crvn4 

AND  OlUMlNAIi  RmMMDIIUU  ^ 

Tho  integration  of  civil  and  criminal  rcmcdioa  in  one  oonHuinor 
protootion  program  ih  oc^Hontial  to  achicwo  tho  objoctivoH  of  de- 
terring fraudulent  praoticoa  and  oomponoating  victiniH  in  a 
timely  and  ofliciont  manner.'*" 

A.  Considerations  at  the  Investigative  Stage 

In  a  co-ordinated  consumer  protection  program,  the  enforc- 
ing agency  ehould  make  an  initial  determination  at  the  in- 
vestigative stage  of  whether  to  proceed  civilly,  criminally,  or 
both.  Such  a  determination  should  be  based  on  Ksriteria  which 
the  prosecutor,  in  his  experience,  has  found  significant,  such  as: 
(1)  available  resources;  (2)  target  priorities  to  alleviate  par- 
ticular problems;  (3)  the  need  for  immediate  temporary  relief; 
and,  (4)  the  likelihood  of  success  in  a  criminal  prosecution. 

State  consumer  protection  acts  typically  contain  authoriza- 
tion for  the  administering  or  enforcement  oflScial  to  conduct  in- 
vestigations through  use  of  subpoenas,""  However,  some  states 
prohibit  the  use  of  information  obtained  thereby  in  a  subs^uent 
criminal  proceeding.*^  This  limited  form  of  subpoena  is  com- 
monly referred  to  in  Massachusetts  as  a  Civil  Investigative  De- 
mand (CID). 

The  CID  gives  the  enforcing  agency,  prior  to  the  filing  of  a 
complaint  and  without  any  phowing  of  probable  cause,  the  right 
to  inspect  and  copy  business  records  which  may  be  relevant  to 
an  investigation.  The  CID  may  also  compel  the  attendance  of  a 
person  at  a  deposition  under  oath.  It  may  be  issued  whenever 
the  enforcing  agency  believes  a  violation  of  the  Consumer  Pro- 
tection Act  has  occurred,  or  to  assure  the  enforcing  agency  that 
the  law  is  not  being  violated/^  In  a  criminal  investigation,  on  the 

M  See  Edelhebtz,  ivyra  note  53  at  38-44. 
SB  FTC  Fact  Sheet,  tupra  note  2. 

^B.g.  Md.  Ann.  Code  Comm.  Law  $  13-405  (Michie,  1975);  Mass.  Gen.  Laws 
ch.  93A,  $  6  (1972)  ;  Pa.  Stat.  Ann.  ch.  73  $  201-6  (1971) ;  B.C.  Code  Ann.  $  66-71.6 
(1972)  ;  Bey.  Code  Wash.  Ann.  $  19.86.110  (1961). 

« United  Btateji  v.  Morton  Salt,  838  U.S.  632,  642-643  (1950);  Mass.  Gen. 
t^ws  ch.  93A,  ^  6. 
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othor  luuul,  «  waiTHi.t  to  H.mrol.  and  Hc»i/,«  Ih  availal.lo  only  aftor 
t horo  huH  luu,..  a  Hl.owing  to  a  uo.itn.1,  ,lota<»ho,l  .uaKiBtrato  tl.at 
tlioro  ,H  probable  oa.iHo  to  l.oliovo  that  oontiabaixl,  fn.itH,  inBtru- 
.noMtaht.oH  or  ovuloneo  of  a  .ria.u  «ro  proHont  iu  tho  phi««  to  bo 
Boarohod.  Howovor,  thoHc  and  oU.or  (ionHidoratiotu.  fmrrouadin^ 
th«^.hoico  of  pro-litigation  tooln  aro  obviated  in  ntatoH  whoro  tho 
Attornoy  Qiu.oral  has  broad  Hiil.poona  poworH."'-  Evidonco  ob- 
tained thereby  nu.y  be  adnutted  in  either  a  oivil  or  criminal  pro- 
ceeding. 

.  B.  Consideration  at  the  Litigation  Stage 

MtoT  tho  inveetigativo  stage,  a  re-evaluation  should  take  place 
to  determine  whether  to  file  a  civil  suit,  seek  a  criminal  indict- 
ment, or  both.  In  addition  to  considering  the  crilsbria  relevant  at 
the  mvostigative  stage,  this  second  deterininalion  should  bo 
based  on  how  best  to  deter  the  activity  from  reculring  in  the  fu- 
ture and  how  best  to  rectify  the  present  situatioA  In  a  civil  ac- 
tion, for  instance,  a  temporary  restraining  order  and  prelimi- 
nary injunction  are  available  to  immediately  halt  unlawful  prac- 
tices. In  certain  situations,  therefore,  it  might  be  advisable 
to  imtiate  a  civil  action  for  the  purpose  of  obtaining  a  restrain- 
uig  order  and  injunction,  and  subsequently  seek  a  criminal  in- 
dictment after  the  imlawful  practices  have  been  stopped. 

There  are  numerous  general  factors  which  tend  to  support 
the  pursuit  of  civil  rather  than  criminal  remedies.  In  a  civil 
action : 

1.  The  defendant  may  not  have  the  right  to  a  jnry  trial."" 

2.  There  is  a  less  onerous  burden  of  proof  on  the  plaintiff. 

U.B.  410  (1969) ;  Warden  v.  Hayden,  387  U.S.  294  (1967). 

Ai^BKX  Stat.  ^  45.60.496  (1976);  Ark.  Stat.  Ann.  $  70^909  (1964). 
COLO.  Bev.  Stat.  ^  6-M08  (1973);  W.  Va.  Code  Ann.  ^  46A.7-104  (1976). 
S.ff.  Mass.  Gin.  Laws  ch.  93A,  $  4. 
«  The  peventh  Amendment  doea  not  control  the  actions  of  the  states  In  abridrin^ 
trial  by  jury  but  applies  only  to  the  courts  and  Congress  of  the  United  States 
1^"^    o!!*  ^^'^^^^i^'  241  U.S.  211.  217  (1916).  Vallavanti  v.  Armour 

*  Co..  264  Mas..  837.  842.  162  N.E.  689  (1928).   Because  injunctive  reUef  and 
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inorlinliintioii  uro  moro  liiuiUul.'^'* 

4.  Thoro  nro  toohi  of  dinoovory  that  nro  not  availubl-^  to  tho 
fltato  in  a  orimlaal  notion. 

6.  lloHtitution  may  l)o  ohtainod  by  onlor  oU  tho  oourt,^' 

0.  Tho  roHolutioii  of  promuulingn  may  bo  moro  rapicl. 

7.  A  Huit  may  bo  iiialiitaimul  ovoii  aKain^t  an  oiit-of-Htato  do- 
foiubmt/"  thuH  avoiding  oiunborHomo  oxtnulitioii  proooodiiigH 
undor  a  criminal  indictment."" 

8.  Tho  ptato  may  appeal  an  unfavornblo  dociHion,  but  ib  bar- 
rod  from  doing  so  in  a  criininal  proHOcution  on  gronndw  of  double 
jcppardy.'" 

9.  Tho  dofonSant  baa  Jio  conHtitutioiial  right  to  bo  confronted 
by  tho  witnosses  againat  him.''* 

Thoso  considerations  must  bo  weighed  againat  the  Iniown  ad- 
vantages of  a  criminal  prosecution: 

1.  SuccoE^sfuL  criminal  prosecution  of  several  offenders  acts 
as  a  significant  deterrent  to  other  prospective  offenders." 

roBtitutlon  are  equitable  romcdios,  partlea  are  uot  entitled  to  a  jury;  parties  are 
not  ordinarily  entitled  qb  of  right  to  a  jury  trial  in  equity  cases.  McAdams  v. 
Milk.  332  Mass.  364,  367,  125  N.E.2d  122  (1956)  ;  5*0  oXbq  Kugler  v.  Market  De- 
velopment Corp.,  300  A. 2d  489  (N.J.  1973)  In  which  tho  court  held  the  defendant 
was  not  entitled  to  jury  trial  in  a  clvU  action  by  the  state  to  enforce  the  state 
Consumer  Protection  Act.  People  v.  Wltterman,  105  Cal.  Rptr.  284,  289  (Cal. 
App.  1972). 

See  note  65,  ttipro.  Where  there  Is  a  possibility  that  evidence  obtained  from  an 
individual  Is  to  be  used  in  a  subsequent  criminal  proceeding  againat  that  individual, 
the  Invocation  of  Fifth  Amendment  privilege  may  be  proper.  V,8.  v.  C}\Mrc}ii\\  483 
F.2d  268.  272  (1973);  C7.5.  v.  KordeW,  397  U.S.  1,  7-8  (1969);  however,  the  Fifth 
Amendment  does  not  forbid  adverse  inferences  to  be  drawn  against  parties  to  a 
civil  action  who  choose  to  exercise  this  privilege.  Baxier  v.  PalmiffianOf  96  S.Ct. 
1551,  1558  (1976).  See  also  tupra  note  50. 

87  S.0.  Mabs.  Gen.  Lawb  ch.  93A  ^  4.  But  tee  note  67  tupra  and  accompsnying 
text. 

^  E4f.  Massachusetts  Long  Arm  Statute,  MaBS.  Okn.  Lawb  cIl  223A,  f  1  si 
$eq.  (1972). 

w  B,9.  Mabb.  6en.  Lawb  ch.  276       11  ei  ieq.  (1972). 
TOHelverlng  v.  Mitchell,  803  U.S.  391,  402-04  (1938). 
Ti  Id. 

"^^  See  notes  28  31  supra  and  accompanjing  text. 
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2.  The  habitual  consumer-fraud  offender  may  be  isolated 
from  society  for  a  period  of  time." 

3,  Criminal  acquittal  does  not  bar  a  subsequent  civil  action  on 
the  ground  of  double  jeopardy/* 

In  order  to  determine  the  most  eflScient  and  effective  plan  of 
action,  each  case  must  be  evaluated  on  its  own  merits  in  terms 
of  the  competing  considerations  discussed  above.  Therefore, 
c<:>nsumer  problems  should  be  referred  to  one  centralized  agency 
capable  of  implementing  an  integrated  approach.  An  agency 
which  is  not  versed  in  both  civil  and  criminal  consumer  protec- 
tion statutes  will  be  handicapped  in  its  efTorts  to  discern  and 
pursue  the  most  appropriate  available  remedies." 

IV.  Conclusion 

Effective  consumer  protection  programs  are  dependent  upon 
the  coordination  of  both  civil  and  criminal  remedies  which  must 
provide  for  measurably  strong  sanctions  if  they  are  to  be  effec- 
tive." The  potential  offender  must  be  given  notice  that  if  he 
pursues  a  deceptive  course  of  conduct,  he  will  be  severely 
penalized." 

The  private  right  of  action  alone  is  not  adequate  because  many 
consumers  do  not  know  when  they  have  been  cheated,"  are  ig- 
norant of  their  rights/*  or  are  discouraged  by  the  high  cost  of 


^3  RoTHrniU).  supra  note  28.  at  690. 

BowLET,  $upra  note  11,  at  565 
''^  E.g  the  Maryland  Attorney  General  haa  no  eriminal  jurisdiction  and  muBt  rely 
on  local  state's  attomeya.  Although  several  matters  have  been  referred  to  local 
•tate*B  attorneys,  criminal  actions  are  rarely  brought.  Letter  from  John  N.  Bnth. 
supra  N  49  The  Alaska  Attorney  General  ^s  Consumer  Protection  Section  ha«  no 
personal  experience  in  criminal  law  and  there  is  an  apparent  nnwillingness  on  the 
part  of  the  state 's  criminal  prosecution  staff  to  handle  consumer  frand.  Letter 
from  Stanley  T  Fischer  supra  N  49, 

Rice,  Bemedies,  Enforcement  Procedures  and  the  Dunltty  of  Consumer  Transae- 
txon  Problems,  48  B.U,  L.  Rrv  559.  609  (1968)  [hereinafter  cited  as  Bici]. 
See  Roth  CHILD,  supra  note  28  at  690-91.  693. 

Bee  Consumer  Protection  by  Prosecuton,  supra  note  11  at  84.  '  ^ 

^*  State  Programs  for  Conjumer  Protection  44  (National  Association  of  Attorneys 
General,  1973) 
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fitigatioD  as  compared  to  their  individual  loss.*®  In  addition, 
the  response  of  federal  enforcement  agencies  to  the  immediate 
needs  of  defrauded  consumers  is  too  limited.**^  For  these  reasons, 
an  aggressive  state  authority,  capable  of  seeking  sanctions  of 
recognizable  Severity  is  necessary  to  deter  unfair  and  deceptive 
trade  practices. 

An  efiFectiye  state  legislative  program  should  include,  at  a 
minimum,  a  consumer  protection  act  with  civil  penalties  for  ini- 
tial violations  as  well  as  criminal  statutes  appropriate  for  the 
prosecution  of  economic  crimes.  This  may  mean  revising  exist- 
ing larceny  statutes  as  well  as  enacting  legislation  directed  spe- 
cifically at  problems  of  consumer  fraud. 

Legislation  which  protects  consumers  protects  honest  mer- 
chants as  well.  Whenever  a  consumer  is  defrauded,  an  honest 
merchant  is  injured,  because  he  has  lost  a,  sale  to  a  customer  who 
has  been  induced  to  buy  from  the  dishonest  merchant  offering 
**a  better  deal.'*  Furthermore,  when  the  consumer  learns  he  has 
been  unfairly  treated  he  may  be  apprehensive  when  dealing  with 
anyone  in  that  business  because  he  is  not  willing  to  assume  the 
risk  of  loss  attendant  upon  another  unfair  transaction.  Aggres- 
sive enforcement  of  effective  consumer  legislation  fosters  an 
atmosphere  in  which  the  consumer  develops  greater  confidence 
in  the  free  market  system  since  businesses  are  responsive  to 
legitimate  grievances.  This  increase  in  confidence  influences 
consumer  demand  for  goods  and  services  to  the  benefit  of  the 
entire  community,  merchants  as  well  as  consumers." 

80  Id  ,  RiCR,  rupra  note  76  at  567  570. 

FTC  proceeding*  generally  Involve  extensive  delajs.  Casei  can  take  about  a 
ypar  to  rparh  the  Commission  in  the  first  place  for  the  issuance  of  a  complaint. 
(  oh^^n  (  n-mpo''at%vr  Falxr  Advrriunmg  Lfgtalatwn  A  Beg\nn\ng  4  ADEl^AtSE  L. 
R^^'  HI  I  IH^I  '  Efforts  to  provide  restitution  through  federal  proceedings  would 
b*»  cum f(»"rH()rne  rooaidenng  the  possible  need  to  give  the  defendant  a  bearing  in 
e ve r  \  J ij  r isd  ir  t  lufi  w  lu'  re  the  alleged  violation  occurred  and  as  to  every  consumer 
claimant  ,  and  federal  budgets  will  never  be  sufficiently  large  nor  federal  personnel 
Bo  numerous  to  protect  the  consumers  in  all  states  and  localities.  Letter  from  Gale 
P    Gotachall,  FTC  Counsel  for  Federal  State  Cooperation,  dated  January  4,  1976, 

Srf  Cayne  and  Trebilcock.  Market  Cons\deraiu>ns  in  the  Formulation  of  Con 
turner  Protection,  23  U  Toronto  L  J.  396,  426  27  (1973);  Magnuson  and  Moss, 
Current  Federal  Initiatives  to  Protect  Consvmers,  10  Oonzaoa  L.  Rev.  319,  330  31 
( 1975  )    Test  imooy  of  Louia  J  Lefkowitz,  »upra  note  31 
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Consumerism  lives! 

.  .  .  and  grows 


by  E.  Patrick  McGuire 


Several  yean  back  a  news  magazine,  examining  the 
Hale  of  religion  in  America,  aiked  on  its  cover  "Is 
God  Dead?"  {He  was  not  )  A  few  ycari  taler  anoth- 
er maga/.ine  wondered,  on  its  cover.  whelher*c<insumer- 
ism  wiu  dead  (It  is  not  ) 

It  has  been  the  belief  among  many  senior  executives, 
however,  that  consumerism,  if  not  yet  dead,  is  certainly 
moribund  And  the  1977  defeat  of  the  Consumer  Protec- 
tion Act  seemed  to  support  that  point  of  view  Indeed. 
Edic  Fraser.  president  of  Fraser  Associates,  one  of  the 
country's  top  consumer  consulting  firms,  advised  her  cor- 
porate clienlj  that  "Carter  Administration  hopes  for  leg- 
islative consumer  initiatives  in  1977  have  gone  up  in 
smoke  No  major  piece  of  consumer  legislation  has 
been  passed  since  the  Magnuson- Moss  Act  and  the  Medi- 
cal Device  Act  of  1976  •  Despite  the  leadership  of 
consumer  grande  dame  Fsther  Peterson,  all  the  consumer 
organizations  could  nol  muster  forces  to  overcome  major 
opposition  by  business  and  many  Congressional  lead- 
en " 

But  a  new  picture,  obtained  from  a  Conference  Board 
curvcy  of  nearly  100  consumer  afTairs  and  customer  rela- 
tions executives  and  interviews  with  the  dtrccton  of  ■ 
number  of  consumer  advocate  organizations,  indicates 
that  the  movement  remains  remarkably  healthy  and 
influential  Consumerism,  in  fact,  is  here  to  stay 

How,  then,  have  so  many  senior  managements  come  to 
misjudge  the  situation Consumer  affairs  managers  be- 
lieve it  IS  because  some  business  executives,  despite  all 
that  has  been  written  to  the  contrary,  still  view  consumer 
ism  primarily  as  the  expression  of  what  is  wanted  by 
advocates  not  by  consumen  as  a  class  -and  that  these 
wants  are  translated  mm  new  legislation  and  regulations 
Thus,  in  their  minds,  the  legislative  icorecard  bcf:ame 

'The  Magnufon  Mo»»  Act,  1975,  mandme*  ihe  tiand^rds  md 
performance  of  coniumef  wkrrannu.  (he  Media)  Device  Act 
regulate*  the  lesting  md  markcimg  of  luch  w^uipmem 


all-imporlant  in  assessing  the  strength  of  the  movement. 
When  the  score  declined — i.e..  fewer  laws,  more  empha- 
sis on  deregulation—they  assumed  that  consumerism  had 
spent  its  momentum. 

Such  a  mispcrception  bemuses  some  consumer  affairs 
specialists  Mary  Gardiner  Jones  -formerly  an  FTC 
commissioner,  now  a  vice  president  of  Western  Union- 
says.  "Some  businessmen  have  never  understood  con- 
sumerism perhaps  never  will  They  just  can't  seem  to 
grasp  the  breadth  of  the  movement  "  Consumer  affairs 
executives,  however,  know  the  truth  of  the  situation 

These  executives  are  confronted  by  an  increasing  num- 
ber of  customer  complaints  Their  legal  departments,  they 
report,  are  "inundated  with  lawsuits"  by  consumer  plain- 
tiffs According  to  the  results  of  the  Board's  survey,  con- 
sumer affairs  executives,  by  two  to  one,  believe  that  con- 
s'umer  advocates  are  having  an  increasing  impact  on  the 
public  and  government  And  several  major  companies 
reporl  that  the  number  of  customer  complaints  has 
jumped  by  more  than  50  percent  during  the  past  two 
years. 

Moreover,  the  number  of  Americans  complaining  to 
regulatory  agencies  has  increased  -in  some  cases,  dra- 
matically <yvzT  the  past  two  or  three  years  Complaints 
to  the  Comptroller  of  the  Currency  about  banking  poli- 
cies and  practices  have  doubled  in  three  years.  Calls  on 
the  Consumer  Product  Safely  Commission's  hotline — a 
direct  line  for  reporting  or  inquiring  about  unsafe  prod- 
ucts have  doubled  in  the  last  year  And  the  consumer 
comptainl  rate  -complaints  per  population  has  climbed 
notably  at  the  Food  and  Drug  Administratioa,  Civil  Aero- 
nautics Board.  Federal  Trade  Commission  and  other 
agencies 

Consumer  advocates,  because  they  are  often  among 
the  first  recipients  of  consumer  complaints,  are 
well  aware  thai  the  tide  of  coni.umer  dissatisfac- 
tion IS  still  rising  But  who  are  the  consumer  advocates, 
and  what  do  they  want"* 

Organizations  include  a  do/en  or  more  umbrella-type 
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groups— iuch  u  Ralph  Nader'f  Public  Citizen,  The  Con- 
•umer  Federation  of  America.  The  Conference  of  Con- 
sumer Organizations.  Tjie  National  Consumer  League — 
that  tend  to  deal  with  a  broad  range  of  consumer  issues, 
from  financial  services  to  truth  in  advertising.  To  a  great 
ejitent,  there  is  general  agreement  among  these  groups  on 
various  issues.  On  the  other  hand,  there  are  many  con- 
sumer groups  that  focus  narrowly  on  specific  issues,  and 
their  impact  on  business  can  be  quite  subsiantial 

GASP  (Gruup  Against  Smoking  and  Pollution),  for 
enample.  ts  concerned  almost  exclusively  with  smoking 
pollutiun  and  its  reputed  harm  fur  nun&mukers  But  this 
focus  certainly  afTccts  many  sectors  of  the  economy  other 
than  cigarette  manufacturers.  parliLularly  when  guvern- 
meni  agencies  decree  ihal  sepitrule  faciiiiic»  musi  be  pro- 
vided for  nonsmiikcrs  in  plane*.  resUuranis.  irains  ACT 
(Action  ftir  (  hildrcn  s  TeicMsion)  conLcrnj  ilself  *ilh 
advcrUscincnls  aiitvcd  ul  young  Iclcvision  waii-hcrs  Bui 
their  cdurtN  also  rciiLh  the  inanu  f.iL  t  u  r  ers  of  the  products 
bcin^  .ulvcriised  And  ihc  iinp.n  i  on  ihcNC  c(inip.inies  may 
be  nti>rc  senous  than  Ihiil  of  sninc  of  ihc  broader  range 
liilviiciit.  V  or  g.i  ni/^ii  ion% 

(  oHNunier  .itT.nrs  c^ciuiivcn  like  In  stay  m  tnuL  h  with 
those  groups  ihiii  have  an  uinijcni.e  on  then  uoinpiinics 
husinenses  and  about  half  of  those  surveyed  siiy  they 
ii\akc  rcgu lar  L<iniiiL  i  with  them  Iden t ify  ing  Lonsunier 
adviH.iic  Of  fiaiii /at  iitns  however  tsn  i  always  cAst  And 
siiTipl  V  i  <  <ru  r  ro  r  ,it  mg  on  1  he  "t  rad  M  h  mil  I  adviK.<iies  won  l 
t|ll  ihc  LI  It  p«  ir  ,1 1  lon  s  nct'iK  since  theie  is  )nLrca.sing  cvi 
deru  c  that  oi  g.ini /.i  t  mns  presioiisly  not  thought  uf  as 
lonsuiner  .uUik..iics  arc  vcr>  mu^  h  in  ihc  forefroni  of 
Lurisijtuei  issues 

(  .msiilri  the  \rr>efiL.iri  A-si  k.  lat  ion  of  Rriirrd  F'crsons 
(  \  A  K  P )  J  group  w  htrsc  niemt>crship  totals  nuirc  than  12 
million  Americans  user  the  age  of  6^  I  he  AARP  took  on 
the  issue  of  gcneru  versus  trade  n.irnc  drug  presLfiptions 
Although  the  over  nicrnbcrs  of  our  populatxin  accouni 
lor  Only  I  I  pcrLeiil  of  ihc  lotal  p^ipulalion.  they  purchai^c 
2S  pcrtent  of  all  the  prescription  drugs  »o|d  more  than 
J?  hilimn  wiirlh  cat  h  year  B>  not  having  ihc  option  of 
siittsi  ituling  gcikcriL  drugs  fi>r  brand  name  one&.  they 
were  Inlying  n>ore  than  they  woul<i  have  hud  they  hccr 
able  lo  buy  generiL  drugs  I  nable  to  elleLl  A  i-haiige  ai  the 
niinonal  level  A  A  N  F'  li)hb>isis  adupicd  a  gr.i.ss  riMits 
sii.ilegy  and  look  ihnr  ^,isc  lo  ihe  state  legislators 

[he  result'  Since  \^''{)  more  than  40  stales  have 
.idopled  t.iws  allowing  and  in  siuTir  stairs  requiring 
phac  iiiiK  isi  >>  losuhsiiiuir  genera  drugs  for  brand  names 
Snrrir  LOii^pximes  wiih  a  large  invcsinient  in  brand  name 
drugs  h.iwr  fnughi  an  unsuitessful  guerrilla  war  ftgamsi 
WkV  liibbvists  h>  le'rns  of  rneilia  visibility  A  \  R  P  mav 
nm  r.irtk  with  sornr  .>f  ihe  S.tdn  or  g.tni /^i  t  mns  bui  it 
lerl.nnlv  h.is  >  (dui      asV  ihr  drug  i .  irn  pii  n  ics 

\Ki>  gr'iing  into  ihr      r  aic  >'aM.ius  healih  .><fin<^>/^ 


tions — e.g..  the  American  Heart  Association,  the  Lung 
Association  and  the  like.  They  may  support  the  regula- 
tion— or  even  the  abolition  -of  specific  products  or  ser* 
vices,  or  urge  government  intervention  on  behalf  of  con* 
sumers  in  the  sale  and  distribution  of  ceruin  goods  (such 
as  artificial  sweeteners) 

And  any  attempt  to  identify  the  most  influential  con- 
sumer advocates  must  take  into  account  certain  govern- 
ment officials  who  perform  advocacy  functions  In  the 
insurance  sector,  for  example.  Herbert  Denenberg.  form* 
er  insurance  commissioner  for  the  state  of  Pennsylvania. 
IS  regarded  as  a  pioneer  in  exposing  insurance  abuses  and 
in  drafting  remedial  action 

Or  lake  California  Gov  Jerry  Brown,  who  joined  such 
notables  as  Ralph  Nader.  Jane  Fonda.  Gray  Panther 
founder  Maggie  Kuhn,  and  Or  Benjamin  Spock  this  past 
May  m  V\  ashmgion.  D  C\  to  participate  in  the  antinu- 
clear  rally  The  rally  brought  together  an  unlikely  alliance 
of  suL  h  groups  iii>  the  (  oinniunii^t  Party ,  t  he  1  n terna t lonal 
AssiK.iation  of  Machinists,  the  I  nion  of  ( dncerned  Sci- 
entists, the  (  lanishell  Allnnce,  the  fiay  l.iberaliun  Move- 
ment    if  only  momentarily     to  proicsi  nuclear  p<iwer 

Jane  ponda  and  her  husband,  Tom  Hayden.  are  in  the 
forefront  of  the  protest  against  nuclear  pi)wer.  and,  in 
addition  a<tvoc:ite  "consumer  control  uf  the  massive  cor- 
ptirations  "  Hayden.  who  helped  found  Students  fur  a 
DerniKratic  SiKieiy  in  the  Suties  hciids  a  mt)vcinenl  he 
c;ills^he(  amp;ogn  for  i-cunoiniC  t)em<K:racy 

Despite  the  plethora  of  consniner  advixjate  organ:  ^ 
/alions,  a,s  well  as  corporate  consumer  affairs  spe- 
cialists many  dis.val  isfied  consumers  hnd  they 
must  rvi-niually  turn  to  the  Federal  government  for  assis- 
tance in  resolving  Complaints  But  the  government  s  own 
studies  show  that  the  individual  complainant  is  likely  to 
recerve  shtirt  shrifl  from  man\.  if  not  most  regulatory 
agencies 

Such  was  the  finding  of  the  Department  of  Health. 
Filucalion  and  Welfare  in  a  siudy  of  the  handling  of 
Liim plaints  by  2  2  F  cderal  agencies  during  a  I  wt>  year  pen 
txl.  77    MtW  rep^irted  that  rnt)st  of  the  agencies 

I  reiii  ed  t  u  siurner  complai  nis  as  general  pu  blic  cor  re 
sponderice  with  no  attempt  made  to  analy/.e  the  data  in 
order  to  use  them  to  help  formulate  policy  decisions 

In  ]<4'7K  Lonsultanis  again  vi.Mted  the  ageni-i&s  and 
found  thai  almost  iwu  thirds  were  attempting  lo  segregate 
(^iim plaints  and  handle  them  nuire  sysicmaticaltv  But 
Fsihei  Peiersiin  President  farter  s  (  onsumer  Affairs 
Adv  iser  in  an non ru  ing  t  he  resu Its  of  t  his  study  also 
p«iiiiir\l  iiui  thill  the  survey  revcalecl  ihat  the  ager.cies  did 
not  really  prov  ide  mui  h  assistance  iti  individual  complain 
am  s  I  fxli-ed  l  he  study  itself  n  itii.  luded  "  T  he  f  ederal 
agrfi.  irs  oi  gi  Mcr.il  c«hibiird  *e.iikncsses  on  n  number  of 
tiimplionl  handling  rufMimns    Snoir  nf  these  weaknesses 
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arc  due  (o  guvernmcnt-widc  ttandard  opcruiing  proce- 
dures and  civil  service  rcgulatiuns  Others  arc  due  lo  man- 
agemenli'  failure  lo  under&iand  ihe  imptiriance  of 
performing  ihese  funclions  efTcvtively  This  btk  of 
awareness  has  resulted  in  Ihe  -  allocation  of  insu/Tkient 
resources  for  the  performance  of  many  complaint- han- 
dling functions  " 

Several  consumer  advcKatc&.  when  interviewed,  won- 
dered whether  there  is,  in  rculity.  a  need  to  coordinate  the 
government's  complaint  processing  functions  if  the  agen- 
cies aren't  really  doing  anythmg  for  the  consumer  by 
helpmg  lo  resolve  individual  complaints  As  one  Presiden- 
tial aide  explained  "In  order  to  gel  a  Fcderul  agency 
involved  m  a  toniplaini  yciu  have  lo  be  dealing  wiih  rciilly 
big  ni*n^bcrs  The  tittcncies  jusl  dcin'l  wani  to.ftKjl  around 
wilh  an  individuiil  s  ctimplainl  The>  don'l  have  ihe  inier 
CM.  or  ihc  rcN«>urtcs  Thc>  wanI  lo  take  on  *hi>lc  indui 
If  ICS  i>i  (leal  vkilh  biiMi  cii^noniK  ine^uilies 

One  rcMlll  of  lh»s  siluiiliixi  is  ihdl  nidnv  o^  ihc  ttuiNuni 
cr  ddviM-alc^  hiuc  bcdtmc  «s  di\iMuMoned  vkilh  govern 
meni  rcgultlion  as  ihc  business  cornrnunily  hiis  been  Itie 
piilure  ihiii  emerges  (titm  inlcrvic*s  wilh  ihe  ddvi^onics 
IS  thai  1(H)  many  i%(  ihe  regulaiiofis  arc  vague,  unequally 


44  T  he  at  hons  of  advocriles  have 
mride  us  mnre  critical  of  oufselves 
of  the  pf()<1urfs       rnatve  of  Ihe  servic  es 
v^e  p'ovide  "  one  appliance  mduslry 
executive  says  99 


applied.  a»hilrary  cvcn  counlcrproduclive  As  a  whole. 
lhc>  arc  ruti  in  favor  of  fueling  ihe  reguliilory  engine 
stime.  in  fail,  believe  ihal  ihe  naiion  ha*  all  ihe  laws  il 
needs  lo  prolccl  (he  health  and  safely  of  its  cili/cns  II  I 
not  additional  laws  we  need,  these  advoealcs  uy  bul 
cfTeclivc  cnfuf ccmcnl  of  cxisling  laws 

**l-a<*s  work  bcsi  only  when  pcitpic  believe  ihcy  will  be 
enforced,  and  when  ihe  pnt-e  of  iransgrcssM tn  is  grcaicr 
than  ihc  bcnefils  ohiaincd  b>  violHling  ihe  law  "  lays  one 
adv(M:ale  "Bul  ihc  problem  is  ihal  when  industry  slarls  lo 
disregard  tome  of  ihc  mosi  mane  regulaiions.  ii  is  likely 
to  be  templed  lo  expand  its  disobedience  mio  oihcr  areas, 
inio  laws  and  regulations  ihHi  dit  dircclly  afleit  ainsum 
ers  health  and  safely 

Bul  if  rcgulaitons  ilone  can'l  du  Ihe  ]ob.  what  mhei 
siralegics  are  cnnsumcrisis  likely  lo  espouse''  The 
a(lv(M.aic&    inicrviewed    fjivoi    a    number    of  ap^ 
pr(XiLhcs 

Ralph  Nader    who  ha^  had  imne  Ihitr.  •  lr»  <>p{^,fio,,i 


liet  to  observe  "Federal  policemen'*  in  action  (agencies 
luch  as  the  Consumer  Troducl  Safely  Commission  and 
the  National  Highway  Traffic  and  Safely  Administra* 
tion).  judges  ihe  regulators  to  be,  often,  more  intractable 
foes  than  the  companies  he  opposes.  While  it  may  come  as 
a  surprise  to  some  of  his  adversaries,  Nader  continues  to 
have  considerable  faith  in  a  free  (and  responsible)  enter- 
prise system  It  is  his  belief  that  a  more  rigorous  enforce- 
ment of  statutes  that  foster  competition,  such  as  antitrust 
laws,  would  go  a  long  way  toward  correcting  abuses  that 
resull  from  "product  oligopolies"  -dominance  by  a  few 
suppliers 

Nader  also  subscribes  lo  the  iheory  thai  Civil  liiiga- 
tion  psirlicularly  the  class  action  suit  is  a  powerful 
deier  rem  lo  corporate,  transgressions  A  buses  of  individu- 
al c*>nsuniers.  he  points  out.  often  amount  lo  only  a  few 
dollars  per  (  uslomer  But  millions  of  customers  may  be 
involved  Me  would  like  to  see  the  rules  of  pfiK;cdure 
(  hanged  to  make  it  easier  for  class  dctidn  suils  lo  be  liled 
m  the  Federal  tiiuris  on  behalf  of  consumers  And  he 
would  (ipp«ise  signili^anl  allcrntions  in  tort  liability  sui 
uies  suL  h  as  a  statute  of  limilalioii!)  on  claims  or  the  use 
of  sidle  of  Ihe  arl  defenses  thai  would  result  in  reduc- 
ing the  Consumer's  access  lo  product  liabilily  liiigaiion 

A  r  lie  W  Schardl,  former  execut  ive  director  of  ihe 
I  nwninrnenlal  Defense  Fund,  agrees  wilh  Nader  that  Ihe 
besi  way  to  get  something  done  is  through  liiigalion  The 
largfis  of  the  I  und's  suits,  however,  are  the  regulatory 
jgenLies  themselves  Ihe  fund  has  been  involved  as  a 
plamiifT  in  cases  ranging  from  p*>rpt>ise  proteclion  to  F  ed 
eral  ctwl  Itasing  in  suils  aimed  at  gelling  federal  agen- 
cies In  do  what  the  law  already  emptiwers  them  to  do  And 
the  ddvocalcs  ptunt  out  that  in  some  msianccs  the  agcn 
Lies  may  actually  welcome  such  suits  For  a  variety  of 
rca.'ions  (including  polilical  considerations),  regulators 
may  be  hesitant  to  enforce  the  letter  of  the  law  But  if  an 
agency  is  sued  and  l(»scs  a  court  decision,  ii  can  evade  the 
(polilical)  responsibility  of  its  activities  by  poinlmg  out 
that  their  actions  have  been  court  mandated 

In  the  early  days  of  (  arter  s  Presidency  he  promised  lo 
"out  Nader"  Nader,  and  he  appointed  several  consumer 
adv(Ka»es  to  government  posts,  including  Cartil  Tucker 
F  orernan.  fornicr  director  of  the  Consumer  tcderalion  o( 
Ameri«ja.  who  accepted  a  pi>sition  as  an  under  secretary  in 
the  Agrlculiure  Department,  and  Jcjan  Claybrook,  an 
aulo  safely  spcciahsl  and  a  Nader  associate  at  Congress 
Watch,  who  wj^  niuiied  to  head  up  the  National  Highway 
T  rafPic  and  .Safel  y  Adminisl  rai  ion  ( bot  h  of  w  honi 
escaped  Ihe  (  arler  staff  purge)  These  and  other  well 
publicized  appointments  treated  ihe  impression  that  ihc 
(  artcf  Administration  was  actively  pursuing  a  campaign 
designed  to  give  consumerism  jx>wer  in  various  govern 
iTient  agencies  The  reality,  consumer  advocates  say  has 
brcn  guile  difTcrcnt 


or  ihe  sub  (  abinci  poMitons  appointed  by  Car> 

(er.  fewer  ihun  a  hnlf-do/cn  could  be  laid  (o  have  bona 
hde  credentials  as  consumer  advocates  Many  more  )ndt> 
viduah  frum  business  or  academia  have  received  such 
posls  And  ihe  track  record —and  influence — of  |ho»e 
consumer  advocates  who  have  moved  mto  the  regulatory 
agencicti  '\s  mixed  Indeed,  a  1977  study  by  Common 
Cause  found  th.ii  regulatory  agency  executives  consult 
business  kibbyisis  "ten  iimci  more  often  than  they  do 
Consumer  reprcscniaiives"  bclymg  consumerisi  influ- 
ence over  reguLiUiry  decision-making 

A  prcsi.ieni  Ralph  \ader  earlier  had  warned  that,  at 
best.  (.iiMsurner  iidv«icatcs  would  be  less  cfTcctivc  inside 
govcr nineni  und.  ui  «*k.>r\i.  ihey  might  be  tied  up  and 
re  Tide  red  impolcnt  by  the  agencies  \hcy  joined  In  an 
iiitcfyift*  N  rfdci  rcifcr  lied  I  his  point  dnd  ot  her  c^insumer 
udv  IN.  ^ir«  lend  i"  t».ii  k  hiin  up  A  nd  since  i  he  defeat  of  the 
(  KMsurncr  f'lKiciimn  A«.t.  the  Othce  of  (  i>nsumer 
\t}*i>ty  IS  ii,iv»  «cc  n  A\  hcing  soincvkhiit  spliriiercd  and.  in 
ihc  w'nK  ii(  one  i(t>scfvrf  there  seems  to  be  "  litlle  real 
fiN.u«  >ifi  .inv  n.iiii>r>.il  issue 

Ret.e(n!v  itie  prrsidcnt  of  tin  appliance  nunufuclur 
er  ve^ed  b>  jiiack^  upon  his  company  by  consu 
[oerislv  iisked  hi.s  consumer  affairs  director 
"V^ll.ll  iiinceiv.ibie  ^iM>d  do  they  jlhe  adv<K:atcs]  do*^ 
\A  (lu)dn  I  v»e  h.ive  done  rnuny  of  the  things  l  hut  the  advo- 
caics  *<ini  even  if  ihe>  wercn'l  lot>kin^  over  our  should 
ec*  '     Ihe  dntvker    v.ull>   is  no 

Mcisi  Litrporatr  lonsUnter  afTdirs  spex  m lisis  iicknowl 
edge  lK.li  businesses  would  seldom  have  moved  as  fa^t 
or  as  far  in  irnproymg  their  products  Several  of  the 
(.onsUfT^er  dfTjirs  e^etviMvcs  say  ihui  consuntcrism  cain 
priKiiiLC  signifuani  dividends  for  the  c*>inpany  that 
"works  wiiK  II  instead  uf  against  it  "  (Most  agreed  with 
this  ptisitiDn  by  n)i)re  than  20  to  1  )  The  corpuriite  spc- 
cialisls  trriiil  the  udvociitcs  for  helping  m  three  prime 
areas 

1  f'rMn)>Min(;  hd pr nve rnents  in  prtM^uct  and  service 
qualii  y 

2  Helping  to  sensiti/e  manage menl»  to  ihe  in)p«)r 
lance  of  tonsu rtie r  concerns 

3.  CVlineating  the  postttuns  uf  consumers  on  varioui 
product,  wrvice,  and  Economic  tuud 

Ned  Stnilh.  «)Wf>er  reliitions  manager  al  Furd  Motor 
(  ompaiiy  vkhile  COni.erried  »ilh  ihe  inflationary  inipuct 
I  ha  I  prtitjui.  I  regulai  mns  have  had.  tays  "  Their  (the  advo- 
cates) waii.h<ii>g  role  while  sun>etintes  painful,  has 
resulted  in  measurable  |pfiiduct|  iiTtproveinent  "  And  hts 
cuunterpiirt  at  (icneral  Motors.  custoiTter  relations  man- 
ager fjlen  V^airen  agrees  "Consumer  advocates  have 
caused  all  iiianufai.  t urers  to  do  certain  things  that  cum 
priitive  prumg  considerHiionS  would  have  otherwise  pre 
iludcd 


A  recently  published  report  fronr,  the  CommiHec  for 
Economic  Development  ("Redefining  Goverimenl't 
Role  in  the  Market  System."  a  statement  by  the  Research 
and  Policy  Committee.  July  1979)  points  out  that 
though  there  is  currently  no  accui^te  estimate  of  the  over- 
all cost  of  regulation,  evidence  about  Ihe  cost  of  specific 
regulations  shows  that  Ihey  are  substantial.**  One  of  the 
conclusions  drawn  in  Ihe  report  a  conclusion  that  many 
senior  managements  would  support  ts  that  tome  of  Ihc 
goals  sought  by  the  government  have  "imposed  enormous 
costs  on  the  market  system  Some  of  these  costs  have  been 
borne  by  consumers  and  workers  The  pursuit  of  unrealis- 
tic mandatory  standards  has  therefore  raised  costs  of  pro- 
duction, reduced  productivity,  and  contributed  to  infla- 
tion " 

A  majority  of  the  consunter  affairs  executives  surveyed 
believe  thai  the  actions  of  advtKuites  have  helped  to  nuike 
products  safer  and  caster  to  use  "They  have  made  us 
more  critical  of  ourselves,  of  the  products  wc  make,  of  the 
services  We  provide,"  one  appliance  industry  executive 
say&  The  advocates  are  seen  as  providing  one  very  valu- 
able contribution  a  viewpoint  not  available  from  inside 
the  corp<)ration  "As  hard  as  we  try  lo  market  'perfect' 
prtMJucts."  says  Nell  W  Stewart,  director  of  customer 
relations  at  Texize,  "we  cannot  always  determine  all  of 
the  possible  effects  of  them  in  day-to-day  use  " 

Perhaps  one  of  the  ntmt  significant  areas  of  service 
iiiipri>veinent,  according  to  the  service  executives,  is  in 
CAim plaint  handling  "C  onsumer  advocates  don't  solve 
complaints."  points  out  R  H  Janssen,  director  of  con- 
sumer affairs  for  Culligan  USA,  "but  they  do  force  com- 
funics  to  Lake  measures  to  solve  individual  problems" 

It  has  even  been  reported  that,  in  Aome  cases,  consumer 
advocates  have  more  influence  on  senior  managements 
than  do  the  companies'  own  consumer  affairs  executives. 
!-  xecutives.  understandably,  are  reluctant  to  be  quo^  on 
this  point,  but  there  are  clear  indications  that  outside 
pressure  exerted  by  consumer  activists  has,  at  times, 
made  the  job  of  the  consumer  affairs  executives  an  easier 
one  to  accomplish  "Management  tends  |o  procrastinate 
on  some  of  my  advice  for  improving  service  But  when  an 
advocate  or  regulator  gets  interested  in  the  area,  manage- 
menl  slop&  delaying  and  acts  to  correct  the  problem,"  says 
an  airlines  customer  service  executive 

The  concerns  and  opinions  of  consumer  advocates  can 
bIm3  help  clarify  consumers'  views  and  be  a  valuable 
source  of  market  intelligence  While  believing  that  advo- 
cates are  occasionally  "out-of  step  with  the  consume^' 
interests,"  Coca  Cola  vice  president  Dianne  McKai^ 
points  out  that  "they  are  sometimes  in  the  forefront  6f 
identifying  issues  [and]  it  is  useful  to  listen  ^nd 

sometimes  to  act  -on  such  subjects  as  a  more  comprehend- 
sive  response  to  the  consumer's  right  to  know  " 

From  the  standpoint  of  both  strategy  and  policy,  com- 
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panics  may  have  mdrc  difftcully  dealing  with  a  grais*rpoti 
consumer  movement  than  with  one  whose  primary  focal 
point  is  Washington,  D.C.  In  fact,  many  of  the  comfianies 
•urveyed  lay  that  local  consumer  advocate  groups  arc 
ofien  more  importani  to  them  than  some  of  the  national 
organi73liuns.  Several  ot  tho»c  questioned  say  that 
although  their  companies  are  national  in  scope,  they  now 
have  to  devote  a  major  pan  of  their  resources  to  "fighting 
a  brush  ftrC  in  one  stale  or  region,  ralhcr  than  dealing 
with  issues  of  national  import  " 

This  deveUjpnicnI.  executives  say.  has  signij^icanl  impli- 
cations for  slafTing  the  cunsumer  affairs  runcliun.  as  well 
as  for  developing  corporate  responses  to  consumer  issues. 
Companies  may  be  mure  adept  at  rc&punding  to  national 
issues  ihan  they  arc  at  coping  with  local  ones,  but  the  local 
Issues  can  be  ;usl  ^'infli/cnlial  on  a  firni'i  itpcralionN  as 
the  national  ones  Ktu  CKdinplc.  ciirnpiinies  thai  have  Lunv 
milled  tkubstanliat  rcviurces  lo  i  he  planning  and  devcUifv 
mcril  uf  produLliun  faciliDes  ai  viinous  Mte\  around  the 
country  only  lo  enciiunter  siubbiirn  ltx.al  opptrMiion  lu 
the^c  pluniN  frurn  I«m.4jI  environincrii.iliM\  public  inter 
est  groups,  and  w)  on  can  le^lify  to  ihc  irTipiirtancc  of 
learning  l«i  deal  »ith  local  issueit 

Many  profcHMonals  in  ihc  i;*)nsurner  niovetncni. 
including  the  corpurale  i:«)n.sunier  affairs  man 
agers.  the  advocales.  and  the  rcgu)al«>ry  agency 

■  laff  mcmberv,  cipcct  ihal  the  muveiiicnl  miII  gam  fur 
iher  ilrcngih  in  the  early  1  ^^80%  fherc  arc  certain  i^suu 
that  a  majt)rily  of  th«isc  \urvcye4J  ctpccl  lu  be  of  primary 
C4>i>cern  in  the  years  inuncdialcly  ahead 

n  Public  participaliun  and  intervention  in  rcgulaiory 
decision  making,  including  public  funding  fur  luch  pur 
ttcipution 

n  Renewed  pressure  for  the  cslahli\hnieni  of  a  Federal 
agency  for  consumer  advocacy 

D  Standards  for  c«n»plainl  procesMng  and  fceiilcmenl. 

iTtcluding  mandatory  use  of  third  parly  arbitration 

n  Measures    lo   protect   consumers   against  economic 

■  buses  soch  as  utility  cuiofTs.  invasion  of  privacy,  credit 
discrimination,  unfair  debt  c^iMect uin,  the  continuing 
ift.^ue  of  Unsafe  products 

[]  More  prcci&e  definition  of  the  nghis  ot  consumers  to 

luc  for  damages.  *ith  purliculur  cinphasik  On  ciising  ihc 

entry  barriers  lo  Federal  cla.ss  action  suits 

n  Deregulation  of  the  trucking,  communication,  and 

insurance  indu%lrie>     and  ci tension  of  ihe  successful  dc 

regiiliiiion  cfTorls  at  the  Civil  Aeriinaulics  Bfiard 

[  ]  Reform  of  aniiirusi  tlatulcs  lo  allow  conNumeri  10 

recover  damages  from  antitrust  vtolalions.  and  nc*  legis 

laiion  If)  inhibit  conglonteratc  mergers 

MtKl  of  I  hesc  issues  can  only  be  resi>lved  ai  1  he  f  cilcral 
level  Bui  w>me  can  be  rc^ili/cd  by  itaic  or  county  govern 
menis  f  irM  pruiriiy  will  be  given  to  ihttse  issuer  that  will 


Action  Un9 

One  phenorndnon  to  emerge  from  the  consumer 
movement  ever  t^e  coursj^  of  the  t970s  has  been  that 
of  the  action>llne  reporter.  William  Sklaar.  a  former 
Ralph  Naden,  associate  who  is  now  a  Washington 
attorney  and  COns\jmer  tftairs  consultant,  put  togeth- 
er a  computerised  list  of  action  lme  reporters 

"Irf  the  media.  aT  )east."  explains  SKiaar.  "consum- 
er issues  have  become  an  inslitulion— a  regular  part 
of  media  coverage  And  ond  of  Ihe  reasons  that  edi- 
tors regard  It  as  such  is  the  simple  tact  Ihal  there  is  a 
continuing  source *bl  news  There's  been  ho  substan- 
tive reduction  in  the  rlun^ber  of  complaints  that  find 
their  way  into  the  newsroom  And  there  are  more  than 
enough  consumer  abuses— some  of  them  by  'repuia 
ble  companies  -  to  pique  ihe  interest  ot  both  edilois 
and  then  readers  or  listener's  " 

Media  executives  are  v/ell  aware  that  action  line 
cuiurnns  in  newspapers  of  broadcast  segments  on  Tv/ 
r»ewb  progfa't>s  ar6  high  in  reader  01  viewer  inleresl|J 
They  are  enuih^r  lofm  ot  leiters  to  Ihe  editor  '  onnl 
jnf?wspatj«f  editor  ..©*plains.  aoO  Ihal  has  alwaysV 
been  one  ol  Otir  best  read  leetures  '  The  Chicago 
Sun  fiirtes  recently  completed  a  survey  ot  its  regular 
leaiu'es  and  found  that,  next  to  the  syndicated  Dear 
Abhy"  Column  the  action  line  lemure  was  the  most 
read  part  ol  11^  riewspaper 

— e.P.  McQ. 


effect  C4»l  reductions  (r  e  .  taJTsavings ),  fl^hd  it  *ill  come  "*«' 
as  no  surprise  lo  find  that  consuinerijjip  and  business  are 
once  again  at  odds  But  consumer  advocaicvare  beginning 
10  rcali/e  thai  business  is  not  a  monolith*   that  it  is  often 
pi>sMble  to  find  allies  withtn  the  business  cdhimunity 

As  for  Companies,  some  have  already  perceived  ircnds 
in  the  consumer  movement  and  are  moving  in  ihc  same 
direction  Dwight  Johnson,  corporate  consumer  affairs 
specialist  for  American  Telephone  and  Telegraph,  says 
"Companies  are  going  to  have  lo  dcccnirali/e  Ihcir  con- 
sumer relations  efforts  They're  gomg  lo  be  even  more 
dependent  on  consumer  conscious  local  mafiagemenls.  At 
Af&r  we're  trying  lo  develop  ihai  kind  of  conscious 
ness    and  responsibility    at  all  levels'of  our  company 

What  happens  to  consumerism  in  a  recession,  is  it  put 
on  hold"*  I  txiking  back  at  previous  recessions,  one  finds 
indicaiions  ihat  consumer  disaffection  rises  as  economic 
attrviiy  falls  Thai  makes  sense  When 'people  have  less 
money  to  spend,  ihcir  eiipeclaiions  about  products  and 
the  services  they  do  purchase  tend  lo  rise.  Bui  reality  falls 
short  of  eupcclations  a^  it  inevitably  rnus].  "We're  hip 
deep  irt  oomplainis  right  now."  one  appliance  compiin) 
executive  vaid,  **but  the  really  high  »ater  is  yet  lo 
come  '*  Q 
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DEBATE  PROPOSITION  ONE 


RESOLVED  THAT:     THE  FEDERAL  GOVERNMENT  SHOULD  INITIATE  AND  ENFORCE 
SAFETY  GUARANTEES  ON  CONSUMER  GOODS 

In  late  1972,  Congress  enacted  one  of  the  moat  comprehensive  conaumer  meas- 
ures in  history — namely,   the  Consumer   Product  Safety  Act.     The  Act  provided  for 
the  establ iahment  of  an   independent  Conaumer  Product  Safety  Commission  (CPSC) 
empowered  to  develop  and  enforce  uniform  safety  standards  for  consumer  products 
and  to  ban   reasonably  hazardous  consumer   products    from  the  marketplace.  Since 
its  creation,   the   agency  has   come  under  wide-ranging  criticism.     Most   of  the 
critics    feel   that   the  Commission  does   not   act   quickly  or  efficiently,    and  that 
it  does  not   try  to  compare  benefits  and  costs    in  deciding  where  Government 
safety   standards   are   necessary.     A  more  general   case   is  made  by   some   that  the 
CPSC  experience   is  typical   of  well    intent ioned  government   intrusions  into 
the  market — costly,   counterproductive,   and    inept.      Proponenta  of  government 
regulation   for  health   and   safety   feel    that    it    is  one  of   government's  moat 
basic    functions,    namely,    promoting  the  general   welfare,    and   that   the  benefits 
derived    far  outweigh   the  cost   of  an  agency  auch  as  CPSC. 

The   abovp   proposition  deala   with    the   entire  question  of  Government  regula- 
which    involves  more   than  the  history  of  one  particular  Government  agency, 
er ,   the   scope  of   the  CPSC  and   its   actions   to  date   illuatrate  much  that  the 
lation  question   involves.     The   following   articles   provide  background  infonna- 

on   the  CPSC,   aa   well   aa  other  Government   regulatory   agencies,   and   look  into 
Veations  of   sa  f  et  y  ,   regu  I  at  ion ,   co  s  t -e  f  fee  t  i  venes  s  ,   and   private  enterprise. 
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The  Consumer  Product  Safety  Act—Its  Impact  on 
Manufacturers  and  on  the  Relationship  between 
Seller  and  Consumer 

By  JAMES  R.  PATTON.  JR,^  and  E.  BRUCE  BUTLER** 
Washington,  D,C, 


One  of  the  most  significant  trends  in  the  evolution  of  United  States  law 
with  respect  to  the  sale  of  goods  has  been  the  demise  of  a  seller's  ppwer  to 
limit  his  responsibilities  to  the  purchaser  or  to  subsequent  purchasers  for 
damage  caused  by  the  product  sold. 

A  new  phase  in  this  evolution  clearly  has  commenced,  however,  with  re- 
spect to  a  limited,  but  nevertheless  substantial,  number  of  products.  On  Octo- 
ber 27,  1972,  the  Consumer  Product  Safety  Act  became  law.*  Significant  new 
restrictions  under  the  Act  eventually  will  be  placed  upon  production  and 
distribution  of  a  large  number  of  consumer  goods.  This  article  will  describe 
the  new  law  and  attempt  a  preliminary  assessment  of  its  implications. 

I.  Evolution  of  Buyer  Protection 

The  doctrine  of  caveat  emptor,  which  often  protected  a  manu^BCturer  from 
responsibility  for  damage  caused  by  his  product,  has  been  undercut  steadily 
over  the  past  century.  Tort  liability  long  has  been  recognized  for  injury  aris- 
ing out  of  the  negligent  manufacture,  first,  of  inherently  dangerous  goods, ^ 
and  then,  of  any  product  where  a  reasonable  expectation  of  injury  from  such 
neghgent  manufacture  existed. ^  Further  refinements  to  simplify  the  burden 
of  proof  of  negligence,  such  as  the  doctrine  of  res  ipsa  loquitur,  have  assisted 
an  injured  consumer  in  securing  recovery,* 

Contract  law  long  permitted  recovery  under  a  warranty  theory  in  those 
limited  situations  where  privity  of  contract  existed  between  the  manufacturer 
and  the  consumer."^  Contract  warranty  liability  was  e^fTended  a  decade  ago 
with  the  relaxation  of  the  requirement  of  privity  of  contracL*''^e  recent 
doctrine  of  strict  liability  in  tort  has  further  increased  the  injured  consumer's 

•  Member  of  the  District  of  Columbia  Bar. 
Member  of  the  Pennsylvania  Bar.  I 

1.  Pub.  L.  No.  92-573  (October  27.  \972)*\ 

2.  Ser.  Frumer  &  Friedman,  Froducts  LiABiLfTY  9  5.02  (1971)  and  cases  cited 
therein. 

3.  MacPherson  V.  Buidc  Motor  Co..  217  N.y.  382,111  N.E,  1050(1916). 

4.  Frumer  &  FriedmaIj,  supra  note  2,  at  5  12.03. 

5.  Id.  at  9  5.01. 

6.  HenningseD  v.  Btoomfield  Motors,  Inc.,  32  NJ.  358.  161  ^.2d  69  (I960). 

I 

\pr'nV7l''TV^'7Vo'^''*  '"''^^oV  from  fJw-  Mi.HlnrsH  I.nwyrr.  v  2h, 

(  1  ».') ) 
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ability  to  secure  recovery  from  the  manufacturer  of  a  product  causing  injury.' 

These  developments  all  occurred  at  the  state  level.  Each  step  was  designed 
to  compensate  the  injured  consumer  by  increasing  the  consumer's  ability  to 
recover  against  the  manufacturer  of  the  product  causing  injury.  At  no  lime 
did  the  consumer  have  the  right  to  restrain  the  marketing  of  hazardous  prod- 
ucts. Constitutional  restrictions  and  limited  resources  r^Wricied  the  extent  to 
which  stales  could  regulate  the  distribution  of  hazardous  products.  By  hold- 
ing the  manufacturer  responsible  for  these  injuries  it  was  thought  that  the 
;  manufacturer  would  have  a  sufficient  incentive  to  produce  safer  products. 

The  threat  of  adverse  judgments  and  the  supposed  competitive  disadvan- 
tage of  unsafe  products  were  not  enough,  however,  to  spur  manufacturers  to 
take  the  necessary  preventive  measures  to  avoid  these  injuries.^  In  addition, 
all  of  these  remedies  under  stale  law  require  resorl  to  ihe  judicial  process, 
with  the  attendant  delays  and  expense.  When  the  economic  loss  is  small,  a 
consumer's  opportunity  to  recover  is,  in  practice,  quite  limited.  Because  of 
these  weaknesses  of  stale  law  m  dealing  with  product  liabLliiy  loss,  federal 
regulation  became  inevitable. 

II.  Legislative  History  of  the  Consumer  Product  Safety  Act 

Federal  concern  with  product  safety  started  in  earnest  during  the  mid- 
1960*s,  although  federal  involvement  in  the  market  place  through  the  imposi- 
tion of  requirements  on  sellers  in  the  interest  of  safety  existed  occasionally 
prior  to  this  lime.  The  Food  and  Drug  Acl  became  law  in  1906;''  and  the 
Flammable  Fabrics  Acl  was  passed  in  1953.'^  Several  other  laws  covering 
hazardous  products  had  been  enacted  prior  to  1965.'^ 

The  present  trend  of  federal  involvement  clearly  began  with  the  National 
1  rafhc  and  Motor  Vehicles  Safely  Act  of  1966.'^  This  Act  required  the  Sec- 
retary of  Transportation  to  establish  motor  vehicle  safety  standards  appli- 
cable to  motor  vehicles  and  related  equipment.  Sale  of  non-conforming  ve- 
hicles or  equipment  was  prohibited.  Remedies  under  the  Act  included  civil 
penalties  and  mjunclions.  Manufacturers  were  required  to  notify  purchasers 
if  certain  types  of  defects  were  discovered. 

>  uhrt  Pv)wcr  Products.  Inu  ,  ^v  t  <i  /    W  7  P  :d  897  (  1963  ) , 

Kt  S  I  M  (  M  b  N  r   (  Sk  I  >NI)  )  lih    I  OR  I  s  §  40^  A 

8  The  Nation.il  (  DmimsMOn  on  ProJu^l  Safety  U.i^  ohscivcJ  licspiic  ils  humarii- 
u»ri^n  adap[aUon>  lo  meet  the  Lhallcngc  of  projucl  tausc'J  iniuiics,  the  common  law 
puK  nu  rcli.iblc  rcsliainl  upoi^  pfojucl  ha/anls  "  f  lN^t  Kn'owi  oK  I  Hh  NaUONaL 
(  t)M  NnssiMN  ON  PHooiK  I  S^FH  Y  M  1  970  )    (  Hcrcin.iftt-r  K  H  pok  i  ) 

9  21   U  S(      §  M)  I  cl  scq    I  he  An  w.ts  lalcr  cniafgcvl  to  cover  vv,-,tnctK3 
1(>    M  I'  S  (  ^§  1  191  cl  scq   as  arncruleJ 

11  1  he  hcJci.il  InspfLtiLiJc  hungKulc  iii.J  K<>Jv«.ii.iJc  A.  i  <,f  /  IJ  S  c  135 
VI  sc^  .  the  hcJcr^al  (  .lUsUc  Puisvjn  Acl  nf  1927  ch  489  44  Stat  MOo.  icpcal<rd  and 
rc^)UccvJ  by  ihc  hcdt  f  .il  Ha/ardou^  Nubsiarucs  I  aCcling  Ati  oi  19f>i)  MUSC  §51261 
ct  scq  \rf  (  nN<.H  h  SslONM  Ql ; \ M  I  I  R  I  Y  S I  H  v  U  l  (  (JN(iR  J  ss  *  IJ  I  H  t  N  A  I  loN.  vol  I  al 
1  )  ^9  h^i  (  1961  )  for  a  complete  review  t/f  IcgiJilation  during  this  period 

12  15  IJ  S(     55  1381  cl  scq. 
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More  than  a  half-dozen  other  laws  followed  in  the  succeeding  five  years, 
regulating  poisonous  packaging*^  the  sale  of  prcJffUcts  such  as  toys,>*  boats,** 
and  household  substances,*®  as  well  as  radiation  emissions  from  electronic 
products.*^ 

In  addition  to  this  piecemeal  approach  to  specific  aspects  of  product  safety. 
Congress  created  a  National  Commission  on  Product  Safety  in  1967  to  study 
the  problem  in  greater  depth  and  to  propose  long-range  solutions."  The  Na- 
tional Commission  held  /hearings  on  various  aspects  of  the  problem  from 
October,  1968,  to  March,  1970,  and  issued  its  final  report  June  30,  1970. 
The  National  Commission  was  quite  critical  of  existing  Federal  legislation, 
characterizing  it  as  "burdened  by  unnecessary  procedural  obstacles,  circum- 
scribed investigative  powers,  inadequate  and  ill-fitting  sanctions,  bureaucratic 
lassitude,  timid  administration,  bargain  basement  budgets,  distorted  priori- 
tics,  and  misdirected  technical  resoi^rces."*"  One  recommendation  of  the 
National  Commission  was  that  an  independent  commission  be  created  to 
establish  standards  for  all  hazardous  consumer  products. A  consumer  safety 
advocate  on  the  staff  of  the  standard-setting  agency  also  was  strongly  recom- 
mended. 

The  Commission  rejected  reliance  on  voluntary  industry  standards  as 
^'legally  unenforceable  and  patently  inadequate.**  Because  of  the  necessity  of 
a  consensus  among  manufacturers  for  a  voluntary  program,  the  Commission 
argued  that  the  least  responsible  segment  of  an  industry  could  retard  progress 
in  reducjng  safety  hazards.** 

Legislation  was  first  introduced  late  in  the  Ninty-first  Congress,  based  upon 
a  proposal  prepared  by  the  National  Commission^  to  provide  for  an  inde- 
pendent consumer  product  safety  agency  with  authority  to  establish  safety 
standards."  No  action  on  the  bill  was  taken  during  that  session,  however. 
Efforts  at  passage  of  this  legislation  were  renewed  early  in  the  Ninly-second 
Congress.*^ 

At  the  same  lime  as  the  various  bills  regulating  producl  safety  were  under 

n    Poison  Prevention  Packaging  Act  of  1970.  15  U  SC,  95  147  1  et  scq 
14   Child  Proeec!n)n  and  Toy  Safety  Act  of  1969.  Pub  L,  No.  91-113.  83  Slat.  187 
amendinK  the  Federal  Hazardous  Substances  I  abeling  Act. 
1  S    Boat  Safety  Act  of  1971.  46  U  S  C.  55  145  1  et  seq. 

16  Child  Protection  Act  of  1966.  Pub.  L.  Nt)  89  756,  80  Stat.  1303,  amending  the 
Federal  Hazardous  Substances  Labeling  Act  15  USC,  §1261  ct  scq.  See,  ConGres- 
sioNAi  UuABTfrKi  Y  Sfrvic  e.  Congress  AND  THE  Nation.  vol.  II  Bt  779  823  (  1969)  for 
a  review  of  legislation  during  the  period  from  1965  1968 

17  Radiation  Control  for  Hcallh  and  Safety  Act  of  1968.  42  U     C    9  263b 

18  Pub   I    No  90-146,  November  20.  1967 

19  Report,  at  2 

20  \d 

21  \d 

22  S    4u>4  (Jiwic  iv/U) 

23  S    9K1.  intriKlijced  by  m  .^.^  ....  i    :j    i/v/  i>J^iv.  v  .i 

behalf  of  the  Aiiministration;  and  S  34  i9  rcp,/rted  by  the  Scni.c  v -omiTicrce  Commiitcc 
as  an  original  bill  (April  19  72) 
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consideration  in  the  Ninty-second  Congress,  another  piece  of  legislation  had 
been  introduced  which  would  have^rcaled  a  iPGnsuinqjL,advocate/w^in  the 
government 2*  This  latter  bill  tg^;:f^ate  a  consumer  advocate  who'^Nmld 
have  had  only  generalized  atift^nty'to  intervene  and  noButl\ority  to  regulate, 
created  significant  oppos^c^Wfiich  ultimately  succeedc^d  in  l^illing  the  bill. 

The  product  safety  iegisiation,  however,  with  specific  provisions  requiring 
extensive  regulatioip^j^h^s  moved  methodically  through  Congress  and 
was  passed  by  ^od^pyAes  in  the  closing  days  of  the  Ninty-second  Congress. 
Although  the  ^^c'^ains  much  of  the  original  National  Commission  pro- 
posal, significanF'c^ianges  were  made  in  the  House.  The  Act  Was  signed  by 
the  Presideri  on  October  27,  1972. 

;  111.  Provisions  of  the  Consumer  Product  Safety  Act 
A.  Structure 

The  Act  establishes  an  independent  commission,  similar  to  the  Federal 
Trade  Commission  or  the  Federal  Communications  Commission,  which  is 
charged  with  general  responsibility  for  administering  the  Act.  The  National 
Commission's  recommendation  of  an  independent  agency  thus  was  adopted. 
No  provision  is  included  in  the  Act,  however,  for  a  consumer  safety  advocate 
on  the  Commission  staff. 

One  of  the  compromises  necessary  to  secure  passage  of  the  bill  was  the 
elimination  of  foods  and  drugs  from  the  jurisdiction  of  this  new  agency  and 
retention  of  this  jurisdiction  in  the  Food  and  Drug  Administration.  Other 
existing  product  safely  legislation,  however,  is  transferred  to  the  Commission, 
.     to  be  administered  according  to  the  terms  of  these  acts  rather  than  under  the 
^J^new  law.2n 

s^/>r»%-^^r  The  Commission  was  to  be  established  immediately  after  enactment.  The 
Act  generally  came  into  force  on  December  26,  1972.  although  certain  func- 
tions were  not  to  be  transferred  to  the  Commission  until  March  26,  1973,  at 
the  earliest. 


24  S  ^Q7()  wDultl  have  established  a  C  onsumcr  Protection  Agency  to  represent  con- 
sumers before  feilcral.  state,  and  local  agencies  The  Senate  failed  to  limit  debate  on 
this  bill  three  times  during  the  closing  weeks  of  the  Ninty-second  Congress  by  only 
eleven  votes,  and  thus  the  bill  died  without  consideration  on  the  Senate  floor, 

2^  Not  only  docs  the  Consumer  Product  Safety  Act  (hereinafter  CPSA)  create 
an  independent  commission,  but  it  grants  the  new  commission  autonomy  from  the 
executive  branch  gcnerallv.  by  providing  (  I  )  that  the  Commission's  budgetary  requests 
do  not  need  ( )f1icc  of  Management  and  Budget  approval  before  submission  to  (  ongress 
and  {2)  that  (  ommKsion  testimoTjy.  recommendations  or  comments  to  Congress  are 
not  subject  t(>  prior  executive  branch  approval.  CPSA  §  27(k) 

26  (  PSA  MO  the  functions  of  HF'W.  FPA,  Department  of  Commerce,  and  the 
KIC"  under  the  Federal  f^a/ardoos  Sub^ta^ces  Act.  the  Poison  Prevention  Packaging 
Act  of  l*?7u  and  the  Flammable  Fabrics  Act  are  transferred  to  the  new  (\uMnussion. 
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B.  Product  Safety  Standards 

The  new  Consumer  Product  Safety  Commission  is  required'  to  develop 
product  safety  standards  for  those  consumer  products  which  it  determines 
to  present  an  unreasonable  risk  of  injury  to  the  public.*^  The  manufacture, 
distribution  or  importation  of  a  product  not  in  conformity  with  such  a  stan- 
dard is  prohibited.  Standards  promulgated  under  the  Act  can  relate  to  the 
performance,  composition,  content,  design,  construction,  finishing,  or  packag- 
ing of  the  product.  I 

Under  the  procedure  established  by  the  Act,  prior  to  the  development 
of  any  product  safety  standard,  the  Commission  is  required  to  issue  a  notice 
indicating  its  determination  that  a  safety  standard  is  necessary  to  eliminate 
or  reduce  the  risk  of  injury  from  a  consumer  product.  Tlie  notice  must  con- 
tain information  known  to  the  Commission  about  existing  standards  and.  in 
addition,  must  contain  an  invitation  to  persons  interested  in  developing  a 
standard  for  such  product  to  submit  to  the  Commission  an  offer  to  undertake 
such  development. 

The  Commission  then  may  adopt  an  existing  standard  issued  by  any  Fed- 
eral agency  or  by  any  other  qualified  body.  In  the  event  that  no  existing 
standard  is  adopted  and  that  offers  to  develop  proposed  standards  are  sub- 
mitted, the  Commission  is  required  to  accept  at  least  one  of  such  offers  if  it 
determines  that  the  offeror  is  technically  competent  and  is  likely  to  develop 
an  appropriate  standard  within  the  required  time.  If  no  offer  is  accepted, 
the  Commission  then  may  develop  its  own  standard. 

The  Senate  version  of  the  bill  would  have  excluded  manufacturers  and 
other  business  interests  from  participating  in  the  development  of  such  stan- 
}  dards.^''  The  conference  committee  deleted  this  amendment  froni  the  Act  and 
thus  persons  with  a  direct  business  interest  in  the  product  to  be  regulated 
clearly  are  entitled  to  participate  in  the  development  of  standards  under  the 
procedures  set  forth  in  the  Act. 

The  Commission  is  precluded  from  promulgating  a  safety  standard  or  from 
authorizing  the  development  of  an  alternative  standard  after  it  has  accepted 
one  offer  to  develop  a  standard.  The  final  version  of  the  bill  does  permit  the 
Commission  to  work  concurrently  on  a  standard,  however,  when  the  only 
person  offering  to  develop  such  a  standard  is  a  manufacturer,  distributor, 
or  retailer  of  the  product  for  which  a  standard  is  being  developed.  It  is  not 

27.  It  should  he  noted  that  the  act  applies  only  to  cnnsumrr  products,  which  arc 
defined  as  an  article  or  cnmp<incnt  par!  produced  or  distrihuled  for  sale  lo  or  personal 
use,  consumption  or  jpnioyment  of  a  c<insiimcr  in  or  around  a  household  or  residence, 
school  or  in  recrealM^,  (  PSA  9  ^(a)  Products  intended  for  use  primarily  for  industrial 
purposes  are  excluded,  as  art  certain  types  of  consumer  products  already  suhject  to 
other  regulatory  legislation,  such  as  tobacco,  motor  vehicles,  economic  poisons,  boats, 
drugs,  cosmetics  and  food.  ,^"\ 

28.  118  Cong  Rfc  9925  6  (daily  rd   June  2  1.  1972  ) 
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clear  what  the  efTect  of  Commission  acceptance  of  an  offer  to  devclon  a 
standard  by  a  trade  association  representing  these  interests  will  be,  From\a 
policy  standpoint,  the  Commission  should  be  authorized  to  develop  its  own 
standard  when  the  only  offeror  is  a  trade  association,  since  this  group's  in- 
terest is  identical  to  that  of  the  manufacturers,  distributors,  or  retailers  acting 
individually. 

The  offeror  is  required  to  develop  a  standard  pursuant  to  regulations  and 
within  a  period  of  time  set  by  the  Commission,  This  period  mhy  n6i  be  more 
than  150  days  after  publication  of  the  notice  commencing  the  proceeding 
unless  the  Commission  determines  that  there  is  good  cause  for  this  extension. 
The  Commission  may  terminate  development  by  an  offeror  if  it  determines 
that  the  offeror  is  unable  or  unwilling  to  complete  its  task  within  the  period 
allotted.  The  Commission  is  required  either  to  publish  its  proposed  safety 
standard  or  withdraw  its  notice  of  proceeding  within  210  days  of  publica- 
tion of  the  notice  of  a  need  for  such  standard  unless  this  period  is  extended 
by  the  Commission  for  good  cause.  Thus,  if  the  Commission  is  dissatisfied 
with  a  standard  developed  pursuant  to  its  acceptance  of  an  offer,  it  could 
extend  the  time  period  and  proceed  to  develop  its  own  standard. 

The  Act  requires  the  Commission  to  hold  a  rule-making  proceeding,  af- 
fording an  opportunity  for  oral  presentations,  before  it  promulgates  a  stan- 
dard. The  Commission  must  consider  a  number  of  factors  before  it  can 
promulgate  the  regulation,  such  as  the  degree  and  risk  of  injury,  the  need  of 
society  for  the  product,  the  efTect  of  a  standard  on  the  utility,  cost  and  avail- 
ability of  the  product,  the  number  of  products  which  would  be  subject  to  the 
rule,  and  the  means  of  achieving  the  public  health  and  safety  objective  with 
minimin;n  adverse  effect  on  competition  or  the  disruption  or  dislocation  of 
manufacturing  or  other  commercial  practices.  In  addition,  the  Commission's 
determination  to  promulgate  or  withdraw  a  standard  is  subject  to  judicial 
review.  Persons  having  standing  to  seek  judicial  review  include  anyone  ad- 
versely affected  by  rule,  and  specifically  include  a  consumer  or  consumer 
organizations. 

In  addition,  the  Commission  is  empowered  to  seek  a  court  order  to  have  a 
product  declared  Imminently  hazardous  even  during  the  course  of  its  stan- 
dard-making procedure  or  despite  the  fact  that  a  standard  for  the  product 
exists.  The  Commission  can  request  the  court  to  order  either  temporary  or 
permanent  relief,  which  may  entail  seizure,  public  notice  of  the  hazjird,  or 
recall,  replacement,  repair,  or  refund  with  respect  lo  the  product. 

C,  Effective  Date  of  Standards 

I  he  effective  ddle  of  any  SlaiiJciid  l>>  il.v.  t  ..ii.Mii...-ii*,ii  may 

iiy,t  he  more  than  1  SO  days  nor  less  than  30  days  aticr  (he  Jatc  of  prom^lpa- 
lion.  unlcs.s  ihc  C  ortuiiission  delcrniincs  thai  thctc  is  good^causc  for  extend- 
ing or  rcdu^^ing  ihc  pcruxJ  before  the  standard  is  lo  become  efTeelive   In  no 
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case,  however,  may  the  standard  be  made  retroactive  to  a  date  prior  to 
promulgation.  ^ 

The  Commission  is  authorized  to  prohibit  stockpiling  of  a  product  between 
the  time  of  promulgation  and  the  effective  dale  of  a  standard.  In  order  to 
determine  whether  illegal  stockpiling  has  occurred,  the  Commission  is  re- 
quired to  establish  a  base  period  for  the  product  prior  to  promulgation  of 
the  standard  and  to  prohibit  manufacture  or  import  of  a  product  at  a  rate 
significantly  greater  than  this  base  period. 

D.  Certification  and  Labeling 

Every  manufacturer  of  a  product  subject  to  safety  standard  is  required  to 
certify  that  the  product  complies  with  such  standard.  Any  certification  given 
must  be  based  upon  a  reasonable  testing  program. 

The  Commission  further  is  authorized  to  require  labels  setting  forth  in  de- 
tail a  number  of  iteius  about  the  product,  including  warnings  regarding  the 
product  and  the  date  ofY^jganufacture.  No  product  may  be  imported  into 
the  United  States  unless  it  cdmptles  with  applicable  certification  and  labeling 
requirements.  Provision  also  is  made  for  certification  and  labeling  by  private 
labelers  rather  than  the  actual  manufacturer.  In  this  situation,  the  private 
labeler  assumes  the  responsibilities  of  the  manufacturer  under  the  Act. 

E.  Remedies 

\. 

Any  manufacturer,  distributor,  or  retailer  who  determines  that  a  product 
fails  to  comply  with  an  applicable  consumer  safety  standard  or  that  the  prod- 
uct contains  a  defect  which  could  create  a  substantial  risk  of  injury  must  re- 
port this  fact  to  the  Commission. 

The  Commission,  after  an  informal  hearing,  can  require  the  manufacturer, 
or  any  distributor  or  retailer,  to  give  public  notice  of  any  defect  creating 
such  a  risk  of  injury  or  of  failure  to  coniply  with  an  applicable  standard  and 
to  mail  such  notice  to  other  manufacturers,  distributors,  retailers,  or  con- 
sumers, c 

If  the  Commission  determine*  that  a  substantial  product  hazard  exists 
because  of  the  risk  of  injury  ofoecause  of  failure  to  comply  with  a  standard, 
it  may  compel  the  manufacturer,  distributor,  or  retailer,  at  such  business- 
man's option,  to  repair,  replace,  or  refund  the  purchase  price  for  any  par- 
ticular product. 

F.  Inspection  and  Record-Keeping 

The  Act  obligates  nhanufacturers,  distributors,  and  retailers  to  permit  in- 
spection of  their  facilities  to  determine  compliance  with  the  Act,  In  addition, 
it  requires  manufacturers,  private  labelers,  importers,  and  distributors  to 
maintain  such  records  as  the  Commission  shall  require  for  purposes  of  de- 
termining compliance.  Retailers  are  specifically  exempted  from  any  record- 


^  1.  O  I 
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keeping  requirements  because  of  the  burden  which  would  be  placed  on  them 
if  records  were  required." 

G.  Preemption 

The  Act  prohibits  states  or  municipalities  from  establishing  safety  stan- 
dards which  are  not  identical  to  federal  standards.  Preemption  thus  exists 
only  with  respect  to  products  subject  to  a  federal  standard. 

States  and  political  subdivisions  are  given  the  right  to  petition  the  Com- 
mission to  exempt  a  local  standard  from  the  preemption  clause  if  the  state 
can  show  that  the  state  standard  imposes  a  higher  level  of  performance  than 
the  federal  standard;  that  this  higher  state  standard  is  required  by  compelling 
local  conditions;  and  that  the  state  standard  does  not  unduly  burden  inter- 
state commerce. 

H.  Exports 

Products  destined  for  export,  and  which  are  so  labeled,  are  not  required 
to  comply  with  federal  standards. 

I.  .  Ban  on  Hazardous  Products 

'  The  Commission  is  granted  authority  to  ban  further  distribution  of  a  prod- 
uct if  it  determines  that  the  product  presents  an  unreasonable  risk  of  injury 
and  that  no  feasible  product  safety  standard  would  adequately  protect  the 
public.  ^  ^ 

J.  Enforcement 

Numerous  methods  of  enforcement  arc  provided  under  the  Act.  A  know- 
ing violation  of  the  prohibitions  contained  in  the  Act  sublets  the  person  to 
civil  penalties  of  up  to  $500,000.  If  the  violation  is  willful  as  well,  criminal 
penalties  may  be  imposed.  Injunctive  relief  against  further  distribution  or 
seizure  of^'g:o(xls  already  in  commerce  may  be  sought  in  U.S.  district  courts 
by  the  CoriI?wfesion  (with  the  concurrence  of  the  Attorney  General)  or  by 
the  U.S.  Attorney  General.  Any  interested  person  may  seek  injunctive  relief 
to  enforce  safety  standards  and  may  recover  a  reasonable  attorney's  fee.  A 
pcivate  right  to  damages  for  loss  by  reason  of  a  knowing  violation  of  a  safety 
standard  is  created  under  the  Act. 

K.  Miscellaneous 

The  Act  provides  for  the  creation  of  a  Consumer  Product  Safety  Advisory 
Council,  which  the  Commission  may  consult,  but  is  not  required  to  consult, 
at  any  stage  in  its  proceeding.  The  Advisory  Council  is  to  be  composed  of 
five  governmental  representatives,  five  industry  representatives,  and  five  con- 


29  H  R  Rep.  No  11.^3.  92d  Cong..  2d  Sesa.  44  (1972);  H,R.  Rep.  No.  1593.  92d 
Cong..  2d  Scss.  54  (1972). 
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sumcr  interest  representatives.  The  Council  is  authorized  to  propose  con- 
sumer product  standards  to  the  Commission. 

In  addition  to  the  authorization  for  private  petitions  for  injunctive  relief 
against  manufacturers  violaCing  an  applicable  product  safety  standard,  private 
parties  are  permitted  to  petition  the  Commission  to  commence  a  jfroceeding 
leading  to  the  issuance,  amendment,  or  revocation  of  a  consumer  product 
safety  standard.  Judicial  review  is  provided  in  the  event  of  denial  of  such 
a  petition,  but  only  for  petitions  submitted  after  the  Commission  has  been  in 
operation  for  three  years. 

The  Act  also  requires  the  Commission  to  maintain  an  injury  information 
clearinghouse  to  coordinate  the  gathering  and  dissemination  of  information 
on  injuries,  to  undertake  studies  and  research,  and  to  test  products  and  de- 
velop testing  methods  and  devices.  The  Commission  can  require  that  a  manu- 
facturer turn  over  to  it  technical  data  with  respect  to  the  performance  and 
safety  of  a  product  and  can  require  that  the  manufacturer  disclose  this  in- 
formation to  consumers. 

IV.  The  Significance  of  the  Consumer  Product  Safety  Act 

The  Act  is  one  more  step  in  the  pervasive  federal  regulation  of  all  aspects 
of  industrial  activity  brought  on  by  the  increasing  demands  of  society  for 
governmental  protection  from  those  detrimental  activities  damaging  the 
quality  of  life.  The  Occupational  Safety  and  Health  Act  regulates  in  detail 
the  manner  in  which  industrial  activity  is  to  be  carried  on  within  the  plant, 
The  Clean  Air  Act  of  1966'"  and  the  Water  Pollution  Act  of  1972"  regulate 
the  manner  of  waste  disposal  from  industrial  activity.  The  Noise  Control 
Acl"*^  creates  procedures  for  the  establishment  of  permissible  noise  emission 
levels  for  all  types  of  products. 

The  Consumer  Product  Safel>frAcl  now  proyides  for  regulation  of  the  struc- 
ture of  a  significant  number  of  products  manufactured  or  imported  into  the 
United  States.  Although  the  Act  limits  the  Commission  jurisdictibh  to  con- 
sumer products  which  present  a  risk  of  death,  personal  injury,  or  serious  or 
frequent  illness,  the  number  of  products  included  still  will  be  significant.'* 
The  experience  of  manufacturers  under  other  safety  legislation,  particularly 
the  National  Traffic  and  Motor  Vehicle  Safety  Act.'"^  indicates  that  this  regu- 
lation will  create  significant  additional  expenditures  and  could  make  the  con- 
tinued manufacture  of  some  products  difficult,  if  not  impossible 

30  :9  U  S  r   55  (SM  ct  scq. 

31  42  U  S  C.  55  18^7  ct  scq  .  as  amended 

3:  Pub  I  No  9:  SOO  (Oclohcr  18.  1^72).  rcplacinp  several  prior  acts,  the  Water 
Pollution  ronlrol  Act  of  19^6.  the  Water  Quality  Act  of  \9f>^,  the  Clean  Water  Restora- 
tion Act  of  1966.  and  Ihc  Water  Quality  Improvement  Act  of  |97o. 

33  Puh    I     No.  92  ^74  (CVlohcr  27,  1972) 

34  The  National  C  ommtssron  on  Product  Safety  listed  200  products  which  it  be- 
lieved lo  present  serious  risks  of  injury 

3^    The  Department  of  Transportation  has  issued  numerous  complex  standards  un- 
der the  Traffic  and  Motor  Vehicle  Safety  Act,  49  C  F  R  5 
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In^adjlilion  to  these  significant  obligations  with  respect  to  the  manufac- 
ture of  a  product,  the  Act  imposes  new  and  extensive  obligations  on  the  man- 
ner in  which  business  must  operate.  The  Act  also  adds  a  new  dimension  to 
the  relationship  of  buyer  and  seller  and  will  undoubtedly  have  some  effect  on 
product  liability  litigation.  One  other  important  aspect  of  this  legislation  is 
the  extent  to  which  both  business  and  consumer  groups  are  drawn  into  the 
regulatory  process  and  are  given  an  opportunity  to  shape  safety  regulations 
at  all  stages  in  the  proceedings. 

A.  Impact  on  the  Manufacturing  Process 

Clearly,  the  most  dramatic  impact  of  this  new  legislation  will  take  place 
in  the  manufacturer's  plant.  The  design  of  numerous  products,  in  time,  will 
be  required  to  conform  to  new  Federal  standards.  In-^ome  instances,  these 
ddigns  may  not  be  feasible  for  certain  manufacturers.  Product  lines  may  be 
required  to  be  altered  drastically  and,  in  some  extreme  situations,  even 
dropped.  Other  products  will  be  banned  totally  as  being  too  hazardous. 
No  requirement  exists  that  a  standard  be  economically  reasonable,  although 
the  procedure  requiring  acceptance  of  offers  to  develop  standards  will  result 
in  consideration  of  feasibility  in  all  instances  where  manufacturers  are  par- 
ticipating in  the  development  of  the  standards. The  Commission  is  required 
to  consider  and  make  findings  with  respect  to  the  impact  of  its  action,  but, 
nevertheless,  is  empowered  to  promulgate  its  proposed  standard  even  if  the 
economic  efTects  will  be  significantly  adverse.  The  only  restriction  on  the 
Commission  is  that  the  standard  be  reasonably  necessary  to  eliminate  or  re- 
duce an  unreasonable  risk  of  injury.  The  House  Commerce  Committee  indi- 
cated that  it  expected  the  Commission  to  balance  the  risk  and  gravity  of  harm 
against  the  utility,  cost,  or  availability  of  a  product  in  determining  whether  the 
hazard  presents  an  unreasonable  risk.^^ 

New  products  may  lake  on  increased  importance  and  value  if  standards 
require  their  use.  Since  standard  specification  of  the  components  to  be  used 
can  create  dangers  and  difficulties  of  governmental  involvement  in  business 
planning,  the  Act  requires  the  Commission,  whenever  feasible,  to  develop 
performance  standards  rather  than  product  specifications.  Performance  stan- 
dards clearly  are  desirable  because  they  permit  the  manufacturer  to  achieve 
the  required  performance  level  by  any  competitive  means,  thus  securing  the 
desired  protection  without  limiting  the  manufacturer's  discretion  in  the 
method  of  achieving  the  desired  result. 

New  labels  and  warnings  may  have  to  be  added  to  products  and  new  pack- 
aging develogpd  Conforming  with  these  requirements  will  involve  minor  de- 
sign problems.  Labels  which  contain  the  date  of  manufacture  can  create  pro- 
duction, distribution,  and  marketing  problems  because  of  consumer  demand 

>6   Sec.  for  example.  9  6(c)  (  1  )  of  the  Noise  Control  Act  of  |972,  Pub  L  No;  92- 
574.  where  one  of  the  criteria  in  estabhshing  a  standard  is  the  cost  of  compliance. 
37.  H  R  Rep.  No.  1  153,  92d  Cong.,  2d  Scss.  33  (1972). 
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for  producis  manufactured  as  near  to  the  date  of  sale  as  possible.  To  avoid 
this  **open-(Iating**  problem,  the  Commission  is  authorized  to  permit  manu- 
facUirers  to  code  this  information.^" 

The  Act  contemplates  that  most  standards  will  become  effective  within  a 
period  of  30  to  180  days  after  their  promulgation.  Since  goods  on  which 
manijfaclure  is  not  completed  prior  to  the  effective  dale  will  be  covered  by 
a  siandard,  manufacturers  that  need  a  long  lead  lime  to  comply  with  the 
rctjuiremenls  of  such  ?ftandard  either  ( I )  will  have  to  anticipate  promulgation 
and  make  necessary  changes  while  the  standard  is  under  development  or  con- 
sideration by  the  Commission,  or  (2)  will  have  to  seek  extension  of  the  period 
before  the  standard  takes  effect,'®  This  problem  can  be  particularly  acute 
for  importers.  Products  manufactured  before  the  effective  dale  still  may  be 
exported  lo  the  United  Stales  unless  the  Commission,  after  a  hearing,  deter- 
mines that  the  product  contains  a  defect  which  creates  a  substantial  risk  of 
injury  to  the  public.  Producis  manufactured  after  the  effective  dale  of  a 
standard  and  not  in  compliance  with  such  standard  may  be  imported  under 
bond  provided  the  products  are  brought  into  compliance  before  distribuligiu 
in  the  United  Stales. 

One  of  the  few  clear  benefits  to  manufacturers  which  may  result  from  the 
Act  is  that  the  problems  created  by  varying  state  product  safely  standards 
will  be  elmiinaled  in  many  cases.  The  Act  contains  a  strong  preemption 
clause,  which  prohibits  stales  from  establishing  safety  standards  which  are  not 
identical  to  those  established  at  the  federal  level.  The  Act  docs  not  prohibit 
stale  activity,  however,  until  federal  standards  have  been  established. 

B,  Impact  on  the  Manner  of  Doing  Business 

The  new  legislation  clearly  will  result  in  increased  costs  of  doing  business 
as  the  result  of  the  new  obligations  imposed  on  manufacturers,  distributors, 
and  retailers.  The  Commission  can  require  businessmen  lo  keep  extensive 
records  showing  compliance  with  the  Act,  The  extent  to  which  manufacturers 
and  distributors  will  have  lo  maintain  lists  of  purchasers  under  the  Act  is  not 
clear.  It  may  be  that  manufacturers  will  fulfill  this  requirement  simply  by 
maintaining  a  list  of  warranty  cards,  although  the  percentage  return  of  these 
cards  in  many  industries  is  traditionally  Ipw.  If  the  manufacturer  does  not 
have  a  suitable  list  of  purchasers,  however,  the  probability  that  it  will  he  re- 
quired to  give  a  generali7cd  public  notice,  with  all  the  attendant  adverse  pub- 
licity, increases.  The  House  Commerce  Committee  report  indicates  that  if 
certification  information  is  coded,  the  manufacturer's  or  private  labcler's 

38.  (  PSA  5  14<c). 

Manufacturers  may  be  forewarned  of  possible  Commission  action.  The  House 
Commerce  C(^mm)tlt'e  Repxirt  states  that  i(  expects  the  Commission  to  inform  manu- 
facturers about  pc^tential  safety  hazards  as  it  dcvclt^ps  information  on  products.  The 
C Ommitlec  indicates  that  it  hdpes  that  manufacturers  will  act  t(i  cure  the  prgt>lem  with- 
out restart  to  the  standard  procedure,  H  R.  Rfp.  No  I  I  V^,  92d  Cong<^a  Scss.  30 
(1972).  ^ 
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obligations  to  give  adequate  notice  will  be  greater,*^  The  exemption  of  retail- 
ers from  record-keeping  requirements  greatly  increases  the  difRculty  for 
manufacturers  and  distributors  to  establish  their  own  lists  of  purchasers.  Since 
the  Commission  is  required  to  afford  interested  persons,  including  consumer 
groups,  with  an  opportunity  to  comment  on  whether  notice  should  be  given^ 
some  adverse  publicity  will  occur  in  any  case  where  the  issue  either  of  a 
failure  to  comply  with  a  standard  or  of  the  existence  of  a  hazardous  product 
defect  is  raised. 

Additionally,  manufacturers  and  consumer  protection  groups  will  have  to 
maintain  a  concern  for  the  progress  of  safety  standardndevelopment.  Manu- 
facturing groups  rfiay  continue  to  devtflop  voluntary  standards,  although  such 
industry  standards  are  subject  to  the  antitrust  laws.  The  Federal  Trade  Com- 
mission has  published  guidelines  with  respect  to  industry  standards, Among 
these  guidelines  is  the  requirement  that  the  public  participate  in  the  develop- 
ment of  the  standards. 

Independent  standards-making  groups  such  as  American  National  Stan- 
dards Institute,  which  is  a  federation  of  the  principal  standards-making  or- 
ganizations in  the  United  States,  and  private  testing  laboratories,  such  as 
Underwriters  Laboratories,  will  play  an  increasingly  significant  role  under 
the  new  legislation.  Public  participation  in  the  proceedings  of  these  groups 
also  is  required  under  the  Act.  ; 

A  manufacturer  of  a  product  which  is  subject  to  a  safety  standard^ahd  thus 
is  required  to  certify  compliance  with  this  standard,  is  also're^ired  to  main- 
tain a  reasonable  testing  program  upon  which  its  certificatipn  is  ^ased,  Tfee 
Commission  is  granted  authority  to  prescribe  thii  testing  program,  Testirtg 
may  be  done  by  qualified  independent  thir^^^arties.     '       \  ^  • 

Manufacturers  may  be  requ|red-ito,  givB  notice  to  the  Commission  plior  to 
the  introduction  of  new  products  into-ijic  marJ6pt.  The  Commissioa^maN^  nDt 
require  pre-market  clearance' before  these  products  (jSn  be  (Hstribu ted,  how- 
ever.^* The  procedures  for  this  pre-distributiopjiiotif^cation  will  be  established 
by  the  new  Commission.  The  Commission  alsdiyarprequire  that  produeis  be 
marked  with,  or  apcom^nie^  by,  cfear  and  ^dequa^e^arnings  or  instruo* 
tions.  and  can  prescribe  tne  form  of  this^^warnmg'or  instruction.        ^  ^ 

The  Commissioa  may  Vcqujr^  irigntifactwc^f^ tc^  maintain  technical  dat^^  ' 
related  to  the  peijfonnajice  and  safdiy  oT  tfie  ptiodu^^pyrtd^c^irfrcqfiire  that  thij 
information  be  given  to  consumers  p^chasinfg  a  m^g^duct.  The  Commission 
also  is  empower^^  to  requj^  manufacturers /to  malce^e^Drts  td  it  and- to  se- 
cure other  information  through  its  own  research;*  ManWactiirers  will  have  to 
be  alert  to  Commission  release  of  inf/)rmation  fn^^^V  J/^^^  formal 

40   Id  at  ^1  I 
4-1    ReprifJted  in/CCH  Trade  Rpo  RE!>  %  1718,20 
42.  M  R  Rep.  No.  1|53.  92d  Cone..  2d  Scss.  39  (197*2). 
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comments ^to  prcvcnl  disclosure.  The  flow  of  information  to  the  public  with 
respect  (6  a  specific  manufacturer  or  its  products  may  be  significant. 
:  -''The  Federal  Trade  Commission  has  issued  three  recent  proposed  com- 
plaints  which  relate  to  product  safety  labeling  and  the  manner  in  which  prod- 
ucts^ma)^  be  advertised. Jhe  complaints  in  those  cases  allege  that  adver- 
iisemenls  promoting  the  safety  or  hazard-free  nature  of  the  products  are 
deceptive  as  proven  by  the  warning  labels  on  the  product.  In  addition,  ihe 
FTC- alleges  that  the  advertisements  are  unfair  or  deceptive  because  they 
detract  from  the  effectiveness  of  warnings  or  instructions  on  the  products.** 

C.  The  Manufacturer's  Obligation  to  Consumers 

Federal  law  is  changing  significantly  the  role  of  the  warranty  in  establishing 
a  manufacturer  s  obligations  with  respect  to  defective  products.  Doctrines 
such  as  slricl  liability  in  tort  have  developed  at  the  state  level  to  prevent  limi- 
lalion  of  a  manufacturer's  obligations  after  a  defective  product  has  caused 
injury.  The  new  Act  now  increases  the  manufacturer's  obligations  to  con-r 
sumers  before  they  have  been  injured. *° 

If  a  product  fails  to  comply  with  an  applicable  standard  or  creates  a  sub- 
stantial risk  of  injury  (even  though  no  standard  has  been  promulgated),  a 
manufacturer,  distributor,  or  retailer  is  required  to  notify  the  Commission  of 
this  failure  to  comply  or  risk  of  injury.  A  consumer  also  may  bring  the  mat- 
ter to  the  Commission  s  attention.  In  either  case,  the  Commission  must  hold 
hearings  before  determining  that  a  substantial  hazard  exists.  This  proceeding 
provides  the  manufacturer  with  an  opportunity  to  present  its  case  that  ih? 
remedies  set  forth  under  the  Act  are  not  required.  Once  a  determination  is 
made  that  a  substantial  hazard  exists,  the  Commission  can  require  that  the 
manufacturer  give  notice  of  the  defect  publicly  or  to  each  purchaser  of  whom 
it  has  knowledge.  The  House  Report  indicates  that  this  notice  must  be  actual 
notice  and  that  a  manufacturer  will  not  be  required  to  go  through  retailer 
records  !o  develop  a  list  of  purchasers.** 

In  addition  to  requiring  this  notice,  the  Commission  also  is  empowered  to 
require  the  manufacturer,  at  the  manufacturer*?bption,  to  repair  the  product, 
to  replace  it.  or  to  refund  to  the  consumer  the  purchase  price  for  the  product, 
less  a  reasonable  allowance  for  use  if  the  product  has  been  in  the  consumer's 
possession  for  more  than  a  year  after  notice  of  the  defects  is  made  public  or 

4.V  PropCvCd  complaints  ivjucd  to  Hercules.  Inc..  Union  Carbide  Corp..  and  FMC 
Corp.  CCH  Tradf  Rfg  Rfp.  1!  20.131  (Nov.  I.  1972). 

44.  Srr.  FTC  v  Spcrry  Hutchinson  Co  .  ^1  L.  Fd.  2d  170  (1972)  for  a  discussion 
of  FrC  authority  to  challenge  unfair  trade  practices. 

45.  Additional  legislation  which  would  have  reduced  further  the  freedom  of  manu- 
facturers in  issuing  warranties  was  introducrd  during  the  Ninty  sccond  Congress,  but 
did  not  pass.  S  9Rr»  This  hill  provided  specific  definitions  for  full  and  partial  warran- 
ties and  would  require  each  warranty  to  he  labeled  as  "full"  or  "partial. " 

46.  H.R.  Rep.  No.  1 1  5 3.  92d  Cong..  2d  Scss.  42  (1972). 
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acquired  by  the  consumer.  Similar  requirements  niso  can  be  imposed  on 
distributors  or  retailers. 

No  charge  is  to  be  made  to  any  consumer  who  avails  himself  of  a  remedy 
under  this  provision.  In  addition,  the  consumer  is  to  be  reimbursed  for  any 
reasonable  and  foreseeable  expenses  incurred  in  availing  himself  of  the 
remedy.  Thus,  for  example,  any  shipping  costs  incurred  by  the  consumer  in 
returning  a  defective  product  may  have  to  be  borne  by  the  manufacturer,  dis- 
tributor, or  retailer.  The  Commission  also  may  order  reimbursement  by  one 
manufacturer  to  other  manufacturers,  distributors,  or  retailers  for  their  ex- 
penses incurred  in  carrying  out  a  remedy  required  pusuant  to  this  Act.  The 
Commission  can  require  that  a  plan  for  taking  the  required  action  be  sub- 
mitted to  it  for  approval  before  it  is  implemented.  , 

The  Act  requires  that  a  new  written  warranty  be  given  to  consumers.  This 
is  a  certification  that  the  product  complies  with  applicable  product  safety 
standards.  Any  consumer  injured  by  reason  of  a  knowing  violation  of  a  safety 
standard  may  sue  in  federal  court.  Such  a  litigant  is  entitled,  in  the  discretion 
of  the  court,  to  recover  reasonable  attorney's  fees.  The  Act  specifically  dis- 
avows any  limitation  on  private  litigation  remedies.  Thus,  proof  by  a  manu- 
facturer that  its  product  is  in  compliance  with  a  federal  standard  may  not  be 
proof  of  due  care.  State  law  still  may  impose  a  higher  duty  of  care  on  the 
manufacturer.  Violation  of  a  safety  standard,  however,  may  be  held  as  negli- 
gence per  se  in  many  states.  ' 

The  Act  will  have  a  further  effect  on  private  injury-litigation  because  sig- 
nificantly greater  amounts  of  data  will  be  available  to  both  parties  to  the 
litigation  through  the  Injury  Information  Clearinghouse  to  be  established 
within  the  Commission.  Commission  files  presumably  will  include  material 
as  to  the  cause  of  various  accidents,  as  well  as  test-results  with  respect  to 
products.  Commission  investigative  reports  on  specific  accidents  will  be 
available  to  the  public.  Public  availability  of  information  assembled  by  the 
Commission  will  be  restricted  only  if  the  information  contains  trade  secrets, 
confidential  statistical  data,  or  other  matter  entitled  to  confidential  treatment. 
A  procedure  is  established  under  the  Act  whereby  a  manufacturer  is  entitled 
to  challenge  the  Commission's  intended  release  of  information  before  the 
actual  release  is  made. 

D.  Now  Relationships  In       Regulatory  Process 

The  Act  continues  a  trend  developed  in  the  forerunners  to  the  present  com- 
prehensive consumer  product  legislation — the  use  of  an  advisory  council 
composed  of  public,  consumer,  and  industry  members  to  consult  with  the 
Commission  during  the  regulatory  process/*^  The  role  of  the  advisory  council 

  / 

47.  5rr.  the  Motor  Vehicle  Safety  Act.  18  U  S  C.  9  1393:  the  Boat  Safe^  Act.  46 
u  se.  5  1482;  the  Clean  Air  Act,  42  U  S.C.  J  1857  (c);  and  the  Occupatianal  Safety 
and  Health  Act,  29  U.S.C.  i  656. 


I5i)  , 

\  ' 

Tho  Consumer  Product  Safety  Act 

may  be  significnnlly  less  important  under  the  product  safety  act  than  has  been 
true  under  other  legishition  because  tfie  Commission  is  not  required  to  con- 
suit  with  the  councilbut  has  complete,  discretion  with  respect  lo  such  consul- 
tation. These  councils  can  be  of  signilipancpln  developing  regulations  because 
they  afTord  both  (he  consumer  and  business  interests  with  an  opportunity  to 
assist  in  shaping  regulations  at  an  early -enjiugh  stage  in  the  proceedings  so 
that  changes  can  be  made  \Vilh  relative  ease  .and  without  delaying  the  regula- 
tory process.*'* 

The  requirement  that  the  Commission  accept  an  ofTer  to  develop  a  stan- 
dard if  no  existing  standard  is  considered  adequate  insures  that  most  stan- 
dards will  be  developed  outside  the  government.  This  lessens  the  budgetary 
impact  of  this  new  program,  but  is  done  at  the  expense  of  control  over 
standards  development.  Since  industry  often  already  is  working  closely  with 
those  organizations  most  likely  to  submit  ^n  olTcr  to  develop  a  standard,  in- 
dustry input  in  establishing  standards  is  assured.  Because  of  the  importance 
which  these  standards-making  organizations  are  granted  under  the  Act, 
consumer  and  public  participation  in  these  deliberations  undoubtedly  will 
increase.  The  Act  requires  that  consumer  groups  be  given  notice  and  the 
opportunity  to  particrpatc  in  the  development  Of  standards.  The  Commission 
may  contribute  to  the  costs  of  an  ofTeror  to  assure  public  participation  in  the 
standard  development  process. 

In  addition,  consumer  interests  are  given  ^  right  of  intervention  to  enforce 
existing  safety  standards.  Any  interested  person,  including  consumers  or  con- 
sumer organizations,  is  permitted  to  petition  for  the  issuance  of  a  product 
safety  standard.  The  Commission  is  required  to  act  on  this  petition  within 
120  days.  If  such  petition  is  denied,  petitioners  eventi^ally  will  be  able  to 
seek  judicial  review  in  a  de  novo  hearing  on  the  question  of  whether  the  requi- 
site risk  of  injury  exists.  Judicial  review  is  not  authorized  for  three  years  after 
establishment  of  the  Commission  in  order  to  permit  the  new  body  to  establish 
its  priorities. 

All  proposed  standards  are  subject  to  the  informal  rule-making  procedures 
permitted  under  the  Administrative  Procedure  Act/®  rather  than  the  more 
formal  hearing  procedures,  such  as  those  utilized  by  the  Food  and  Drug  Ad- 
ministration, which  require  a  writf^n  record  and  the  opportunity  for  cross- 
examination  of  witnesses.^*' 

V.  Conclusions 

This  preliminary  assessment  of  the  Consumer  Product  Safety  Act  describes 
only  the  Icgislattve  framework  for  regulation  of  ^numerous  products.  The 

48.  Sec  the  Federal  Advisory  C  ommittee  Act  of  1972.  Pub  I.  No.  92  14^.  5  10 
(October  ft.  1972)  for  priKediires  required  of  iiW  federal  advisory  commiltccs  These 
procedures  generally  are  dc«vigned  to  insure  that  the  proceedings  of  advisory  committee 
deliberations  arc  public  information. 

49.  5  U  s  r  §  VVV 

50.  5  U  S.C.  55  556-7. 
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manner  in  which  the  new  Commission  carries  out  its  manclulc  will  defend 
on  numerous  factors,  including  the  vigorousness  with  which  the  new  Commis- 
sioners move  to  regulate;  the  responsiveness  of  industry  and  consumer  In- 
terest groups  to  the  standard>making  procedures;  and  the  resources  granted 
to  the  Commission  for  iis  stalf  and  facilities.  Regardless  of  the  extent  to 
which  these  factors  vary,  the  existence  of  this  Act,  in  itself,  will  have  a 
significant  impact  on  business  opcratioiis. 
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I'XONOMIC  S  or  IJl'l:  AND  SAi  Li  Y  ^ 

CoiisuincM  Product  Safety  Regulation 

/iv  tiLNKY  G.  GuUnOWSKI  AND  JoHN  M.   Vl  KNUN 


Govcrniiicnl  [h^lky  luwiirii  cofnunicr 
priuUici  safety  has  cxpcricrKCil  nmior  insii- 
luiiontil  changes  in  I  he  Uiiiicil  Slules  over 
Ihe  pan!  flficen  years.  In  parlicuhir. 
Congress  has  pusscil  n  number  ot  laws  im- 
posing and  strenglhening  federal  regulatory 
conlrols  on  product  safely  across  a  broad 
spec  I  rum  of  mark  els 

In  Ihe  food  and  drug  area,  ihe  l^>f)2 
Kefuuver-Harris  Amendrnenls  made  ihe 
prcmarkel  approval  process  for  new 
pharmaceuiicals  much  more  slringeni  and 
exlended  Food  and  Drug  Adminisiralion 
(FDA)  conlrols  over  Ihe  phurmaceulical  re- 
search and  developmeni  process.  The  !%« 
Delaney  Amendrnenls  required  Ihc  FDA  lo 
ban  any  food  addiiive  from  Ihe  marketplace 
found  lo  be  carcinogenic  in  animals,  regard- 
less of  foregone  benefits.  The  1976  Medical 
Device  Amendments  extended  FDA  con- 
trol lo  all  medical  devices  (for  example, 
hearl  pacemakers,  cardiographs,  steth- 
oscopes, etc.)  and  many  classes  of  medical 
devices  uill  now  be  subject  to  a  premarket 
approval  process  similar  lo  that  for  new 
drugs 

Beginning  in  the  mid-l960's.  Congress 
also  has  passed  a  succession  of  product 
safely  laws  dealing  with  specific  products 
such  as  automobiles,  toys,  flammable 
fabrics,  lead-based  paints,  and  poisonous 
and  loxic  substances.  Most  of  these 
responsibilities  were  eventually  consoli- 
dated and  pui  under  the  jurisdiciion  of  the 
Consumer  Product  Safely  Commission 
(CPSC).  created  in  1972.  This  new  agency 
was  given  a  broad  mandate  by  Congress  to 
set  safely  standards  for  all  consumer 
products  presenting  undue  risk  i>f  injury, 
except  for  those  products  already  regulated 
by  an  established  agency  (for  example, 
food,  drugs,  pesticides,  and  autos). 

'  Duke  Univertiiy 


Thus  Congress  has  extended  fedgral 
product  safety  controls  to  virtually  all'arcas 
of  the  marketplace  While  tt  is  too  early  to 
evaluate  the  impacts  of  this  new  regulation, 
it  IS  possible  to  make  some  general  observa- 
tions about  Its  enieigmg  characteristics. 

Krr  s  t .  in  d  r  a  f  t  i  n  g  a  fi  d  fu  nil  i  ng  ne  w 
product  safety  legislation.  Congress  has 
strongly  favored  direct  regulatory  controls 
(for  example,  product  standards,  premarket 
approval,  prohibitions  of  very  risky 
products,  etc.)  compared  to  other  policy 
instruments  that  might  be  employed  to  en- 
courage greater  product  safety.  In 
particular,  two  alter^iiUves  ollen  advocated 
in  the  academicjiteryUire  — the  generation 
and  disserTHprtfutn  /f  better  information 
about  priHitfct  safety/hazards  and  the  use  of 
economic  incentives  (i.e taxes  or 
subsidies)  have  been  given  little  attention. 

Second,  the  decision-making  process  at 
the  various  agencies  appears  to  embody  a 
strong  "safety  imperative.  "  That  is.  there 
is  strong  resistance  to  the  notion  that  tfic 
benefits  of  greater  safely  stemming  from  a 
particular  policy  must'  be  weighed  against 
the  costs  that  might  be  entailed  by  thai 
policy.  To  a  considerable  degree,  the  regu- 
latory agencies  are  probably  reflecting  the 
desires  of  Congress  in  this  regard.  The 
product  safety  laws  tend  to  be  drawn  with 
very  specific  and  narrow  mandates  (for 
example,  to  protect  consumers  against  un- 
safe products)  and  provide  few  incentives 
for  agency  decision  makers  to  introduce 
cost  considerations  into  their  decisions. 
While  it  is  true  that  these  agencies  are  now 
required  lo  calculate  economic  impact" 
or  benefit-cost  analyses  of  their  decisions, 
these  generally  lake  on  an  after  the  fact" 
character.  As  we  show  in  our  analyses  of 
the  C  PSC  and  the  FDA  below,  the  results 
of  benefit-cost  analyses  apparently  have  lit- 
tle effect  on  regulatory  decisions. 
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ic'tl(l^c^  U'|]. minus  puuliKl  siiUu  I'u'MIIU 
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lion  >i|  |ii  >iJiK  I  IV  u  M  N  hi  nI  on  I  Ik' 
pu-ti'iu  ^-  wl  in.nk«>  l  inl><Mn.ili>ni  inip^'(lL\ 
Iiui)<>.  ,iiul  nlmmuI  mu  iIu  t«u  I  Ih.il  ihi.-  U*il 
ImImIiU  ns  nU'iii  I  \*  liK  Ii  iihikfN  hukIik  Ifl  s 
ll^hk'  Imi  (k'UMs  in  Hull  *pii>UiKlN) 
|iui\uk'N  vw  .ik  iiK  t.'niiM.'N  in  iii.iM\  t.iuiiin 
NlniinN  ht^.iim-  \A  \\\^U  ii  .iiiN.u  in'iiN  >>k'">iN 
,Mul  iMiL i.nMiiL'<>  in  k-^iilK  (k'U'i itnini)^ 
t.nili     lUisvL'M'i     ilu'^L'   in.iikcl  .iiul  k'giil 

mips.  I  K  t.  I  UMIN    \  ,\\  \    ^((.Mllv    lUldNN  Llllk'U'Ml 

intiJii^l  ,iuM>  .nul  iiuliistiv  t.,iU>^inK'N 
ifuiitdu    in  >i'llin^  piii'iiiU'N  lui  u'^ulii 

KH  \     .KlliMl       HI    .l^t.  IK  \     \\  hikMll  ^ll<>t.U' 

hiHi.n  V  po\»ii>  lik^'  iIk-  (  /'S{  sh.MiUI  |n  i- 
suiiiiihk  L  III  I  .ii  t.  k>M  iln*M.'  .kiLMN  vv  hcu' 

iii.iiki.1  .nul  k-i;.il  iiKt'nii\i.'N  U'l  pi»Kliki 
N.ikt\  .IK'   s\  Jtti^i».-ni    In  iIlK  v^.n  il)f\ 

^  ,111     I  .IF  ^I'l     I  lu-ll     I  fMUl  U  fS     Ui     I  III"  ilUMN 

\\lu'u'  poknii.il  lu  u*.  .ny  ^iicMiNi  u-l.i 
n  ^  t'  in  t  u^l  s 

[  villi  I  h     pi  lut-iu  I     s.ll  t'l  V     M.HUl.ll  .tiul 

u'^tiLiiiiMiN  ^.in  il-miIi  in  M^niM^.nil  iinin 
U'nik'ii  mJc  t'lU'ti^ion  ilu-  lung-Uiin  cnm- 
pt'lth\c  sli IK  111!  c  V'l\.ni  tiuhiNli  \  OiM  n\\  n 
U'LCMi  .ni.iK  MS  ul  Mtu-  [>h.u  in,K L'liiu ,il  in 
»IunIi\  tm  t'N.inipk'  iikIk.iIcn  ih.ii  in 
iic.iNcJ  icyul.ihnn  Mtuc  1*^*^-  htis  iCMilloti 
in  ti  imuh  guMicr  tnnccniriition  ormonvii- 
lion  iiinong  the  tiitgcM  tirug  hrms.  Simi- 
tiirK .  rcccni  iiniiK  scs  of  ihc  C /*SC 
pinpnscil  si. nul. mis  in  pvivsci  la\s  ninnvv  ci s 
iiulK.ik'  ih.il  iinpk'MK'niniuni  of  these  sian- 
J.iuls  UkiiilLl  L-|iinin.tU-  M'^t'idl  Mt^till 
pitKliKL'is  .nul  Mgnifi«..nul\  iikic.im'  in 
».lu>li\  t  iMu  t'nn  .MnMi  I  sec  \S  Bmckcli  ci 
.(I  I 

In  I  he  I  cnuinuk'i  o\  the  paper  e 
spetitu .ill\  .tn.il>  /e  ihe  hehavioi  .nul 
pei  I'm  nuiiKe  of  ih*'  l\so  piiiKip.il  ugeiu  ies 
eng.igLLi  \^^  pioJu«.l  s.ileU  regul.iluMi  iihe 
(  /*S{  and  ihe  Fl)A  \  and  eonsidci  ihesc 
poinis  in  more  dei.>il 

I    I  ht-  (  onsiintiT  Hrudui'l  Suft-I)  ( 'ninniU*tioh 

C  nngii'vs  p.isseil  the  C  onsnnu'i  Puiduel 
S.ilt-M  A^t  in  V^^:  vv'hKh  vUMteJ  Ihe  (  /'S( 


.iiid  entpnvu'ievl  il  in  pinuu  ilie  pnhlu 
ii^liiiDsl  kinuMMniiihle  iisks  Ml  iiihiM 
ii  ssiu  III  leil  will)  \  nn  stnhe  I  pi  mUu  i  s 
\(  /'S(  l')7(»)  Il  lui>  been  esliiMiik'il  ihiil 
I  lie  (  niUiMhsUin  hits  |UllSilu  I  iniMi\  ei  svtnu' 
10  Ui  II  lluuisiuul  t-lillei  ei)l  pi \kIik  I  s  w  hith 
aL^niinl  \\H  aknni  ^7^l)  hillinn  in  dddiiuI 
stik's  \iunni<  \\\C  pnlu  V  npliniis  sshleh  ihc 
(  nnmnsslni)  hns  In  enii  )  nnl  its  itiuniliUL' 
lite  ihe  Jisseinnuninii  ul'  inlvii nuilinn  iho 
de\ eUipiDeitl  «il  innnniinii  safely  siaiulniiK 
and  ihe  viiiliikjhl  h«in  mI  es|Hxintl> 
idH^uidoiis  pi  viduels 

"l  o  ilule  ihc  C  onnuissinn  has  proposed  or 
nnpleinenU'd  sat'el>  slaudaids  I'm  piodiiels 
siu  h  as  huNiles  niaUhhonks  pn\tor 
lavvninuvwis  svMnnnini]  psiul  slutes  and 
puhlu  pl.iNgiuiiml  evjuipinenl  In  esiahllsh- 
ing  [)iunilk's  WW  slatul.nds  Ihe  (  muniission 
li.is  lelied  hea\il\  uii  il  s  1 1  e».|iielK  \  se\eiil> 
iiules  o|  puuhki  lelaled  ininiies  I  his  is 
hiised  mt  ihe  niiintH't  aiuK  li.ii  .k  lei  ut  inju- 
lies  II  tnn  a  parlknl.n  piudn«.  i  t. luss 
ie;.uided  al  Imspilal  eineiyOiKN  moms 

I  his  iipproaeh  lo  eslahlishing  agene> 
prkirilies  hiis  heen  sirungl>  eniki/ed  in  a 
reeeni  sUkl>  h\  Nina  C  \>inell.  Roger  Noll, 
and  Harry  Weingasl.  in  parlieuliu.  they 
iirgiie  ihui  while  the  prodiiels  targeled  for 
Siand.iidsh\  ihe(  WSC  ha\ 0  aho\  e  a\ eriige 
In.inry  rales .  ihe>  are  prodiKls  \n\ olving 
nsks  s\hieh  are  well  un».k'rst»>od  and  \  olun- 
lanly  assnmed  by  eonsumers.  At  the  siime 
lime,  the  C'ommissjon  has  given  Hllle  atten- 
tion lo  more  sophisticated  products  like 
microwave  ovens,  where  the  hazards  are 
more  suhlle  and  less  clearl>  defined  and  for 
uhkh  infoimaiion  on  safei>  characteristics 
IS  more  dithciill  fi»r  consumers  to  obtain. 
This  type  of  product.  o(  course,  rarely 
shows  lip  as  Ihe  cause  of  emergency  room 
ininries.  hut  ma>  pose  significant  long-run 
health  hazards  iiboul  which  there  is  general 
consumer  ignorance- 

in  our  opinion,  a  major  ongoing  problem 
with  ihe  (  PSC  approach  lo  produci  safety 
regulation  is  thai  U  does  nol  reail>  try  to 
compare  benefits  and  cosis  m  deciding 
w  here  governmcni  safel>  standards  are 
necessary  Raiher.  ihc  C  ommission  s  deci 
sions  refleel  a  safel\  imperaM\e"  which 
lends  lo  igniire  ihe  et>st  side  of  ihe  cgualis>n 
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iilinoni  LOin()|i'iiJlv  I  hit  11  ij'oinonihiiuut  by 
an.  tiiitilyiii  o(  the  piiDii/y  iiinkinui  Uu 
I'lMlyUH  jiioilnci  c(in\cn  which  uro  con 
ililcicil  II)  thu  (  /'Vr  V^/j/.  Kciir  Ht'vtt'u 
i  Miiivh  l*>/7)  ,  I  tih  rcpuyt  tiinuciii  vnriout 
liKiorn  iHul  ciuciin  in  m^IcvimU  lo  UHiiihhih- 
IDU  C'onuniinuni  |irii)iii/ci  (iithtihntf  thu  fro 
iiucncy  iinU  scvcriiy  |)|  imnrlci.  ciiiju'i  of 
lt\)iirlci.  conlH  luul  hyiii-liis  olf/'.Vf  iiction, 
iiitliHCHocn  ntitiiic  viilncntltihly  ii(  rhc 
popiihiiiun  >it  ihc  pmhiihihty  nl  ch 

l.itilc  I  prcxcnis  ihc  [iuikirios  ^-lu 
rc^puruhnB  h/richt  coit  [.iiiu^i  fur  tvvcrrty 
orK*  priiihit>  classes  h)r  whkh  rntms  were 
aviuhihle  AllhiuiKh  iiiiiriy  of  Ihese  hcrK-tll 
ctisl  riiliv***  ♦110  hasetl  lur  very  prehimrhiiy 
eeoruuDK  iiruilyses  ihey  .u  e  I  he  iruiiihers 
availahlc  lu  I  ho  sUilt  and  (.unuttissionert  in 
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(rsttihhshinu  piloiliun  Iho  piititMy  itink 
tn«H  icfui  only  to  ihc  (  orninl>Hlonei> 
ouliMiuK  'lie  (wcmy  ono  proihicl**  (n  In  V 
hlu  I.  iimi  not  Ihvu  itinklnan  mnonu  oil 
foity  iix  priKhiclH  ihiU  Ihcy  cvtthiuicil. 
However,  rniikliitfs  1-13  li\  the  lnh|c  wuic 
nil  iiccorileil  tlic  hIimiii  of  hiuh  priniiiy 
niul  nrc  Uiiaelcil  for  Hliuuhiiih  l>y  the  (7VS( 
ihtrtnu  the  coininy  yciit 

It  IS  eU'iii  Iroin  liihic  I  ihiii  the  (  /'S( 
tloes  not  iKcoril  urcut  wciuhl  lo  hcnellt  *.osi 
unnlysn.  cither  in  the  uhiohite  sense  o(  ihc 
ilesMiihrlriy  of  pifrsuinu  ihe  proietl  nt  .til  ur 
irr  Ihe  niriktnu  of  projects  Only  hvc 
pruiects  o(  the  UveiUy  oi\e  have  rulios  et 
ceetlrrig  unity  riiriherinore,  the  nnniher 
orie  priority  ranking  in  llie  i.thle,  power 
Miowers.  \vi»s  ranketl  secunU  hy  the  (  oin 
ninsioners  oni  of  forly-siH  it  hiin  a 
henetit  cost  riitio  uT  only  M)  (total  beneHts 
were  eslinhrleJ  ,il  mrllion  coniparcil  lo 
«.  osis  ul  1i:k^  million) 

In  tlin-toral  Jissertaimn  research  ctii 
teirlly  iiiulciu.iv  l  a^y  Ihontas  rs  analy/ 
ing  Ihe  (  /'S(  ilecisionmaking  process  Mis 
ertori  IS  tlin\  led  at  tlelcrriiinrng  eniptneally 
Ihe  nnphtit  weights  (or  pro)ect  aUribiires 
rhal  Ihe  (  /'S(  uses  in  establishing  its 
tboiees  among  projects  Using  a  (ogit 
analy  srs  I  hornas  hi<s  fouml  that  estrmatetl 
benehls  (w(rrch  are  highly  correlated  with 
Ihe  esiirnatcd  IVeiiwency  and  severrty  of  rn- 
nines  for  each  producl  cIuhh^  dominale  cost 
consideruliDO*  in  Ihe  netting  of  agency 
pnorrtres  In  particular,  estimated 
toefhcrenis  on  the  benefit  variable  are  ten 
lo  twenty  tiroes  larger  in  absolute  mag- 
nrtride  than  those  on  ihecost  varrable 

It  should  be  noted  that  (  PSC  members 
and  other  product  safety  regulators  have 
argired  that  there  are  very  good  reasons  for 
not  niakrng  therr  decisions  depend  directly 
on  the  outcomes  of  benefit-cost  analysis 
Krrst.  they  suggest  there  is  no  generally  ac- 
cepted operational*  methodology  among 
economists  for  valuing  human  lives. 
Second,  they  puint  out  that  the  benefits  and 
costs  are  not  comparable  The  benefits  in- 
volve Ihe  saving  of  human  lives  and  the  re- 
duction iif  hmlily  injuries  and  health 
ha/ards   while   rhe   costs   involve  higher 
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existed  111  Ihe  eiirk  T^ftO  s  In  .1  furtheoniinfc: 
p.ipei  \^e  eunsider  \iniuus  h\pulhescs  fur 
Ihese  adverse  liends.  and  i»n  I  he  basis  uf 
inlernaliunal  cuniparaiuc  iinaKsis.  eun- 
*.kiile  thai  inereiiscd  retiukiliun  h.is  heen  a 
niajui  TaLlui  underUiny  dei lining  innuva- 
I  lunal  pel  k  11  mark  I'  in  ihe  ili  iiy  iiukisi  r\  (see 
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the  authors  and  Fhnmas)  This  is  consistent 
with  a  numt^cr  of  other  studies  (see  Martin 
Baily.  Sam  Peltzman.  David  Schwartz 
man) 

There  are  clearly  foregone  h^tSjih  hcneftts 
to  the  public  when  hencficiiil  drugs  arc  left 
undevclopffti  or  are  substantially  delayed 
because  v>f  FDA  regulatory  controls 
William  Warden  clinical  pharmacologist 
and  I  lUJis  I  .isariga  Jotumented  fii.inv 
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this  sector  to  that  uhich  it  has  exhibited  m 
pharmaceuticals,  the  costs  in  terms  of  fore 
gone  innovation  arc  likely  to  be  quite  high 
indeed  This  is' particularly  so  because  in- 
novation in  many  medical  device  fields 
isuch  as  heart  pacemakers)  has  noi  been 
characterized  by  lar^e  economies  to  scale 
and  se  veral  mi^or  ne  product  s  ha  ve 
emanated  from  small  firms  Such  hrms 
uould  be  le.isi  able  u*  fin.irKc  oi  h^ar  ihi 
^  >sis  and  risks  of  an  i-vpi-nsisf  length, 
iful  ufK  iTlain  pi  i-r?ial  kfl  i  r^ul.ih  u  v  ip 
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Regulation: 
Asking  the  Right  Questions 


by  Peter  H.  Schuck 


PBtBf  H  Schuch  a  lawyer  was  untir  recently 
Deputy  Assiflant  Secretary  tor  Ptanning  and  Evaiua 
Hon  at  the  Depariment  of  Hea»tH  Education  ana 
Welfare  Prior  to  that  he  wa»  Director  of  Con»uiners 
,  Union  9   Washihgton   office    Currently   a  viuilmg 

iacholar  at  the  American  Entefpnae  inatMuto  he  wi\i 
|oin  the  Yale  Law  School  faculty  m  July 

In  recent  years  a  vast  literature  on  regulation  has 
e»nerged  a  literature  to  which  many  professional 
disciplines  have  contributed  M.stonans  have 
cnronicied  the  circumstances  under  which  existing 
regulatory  systems  were  established  Political  scien 
lists  nava  described  (often  mcorractiy  i  fne  poniicai  and 
institutional  dynamici  of  regulation  Lawyers  hflvo 
analyzed  fne  legal  rules  thai  govern  the  procedurpsancJ 
substantive  policies  ot  regulatory  agencies 
Economists  have  measured  the  economic  partormance 
of  regulated  induatries  and  the  costs  anrj  benefits 
assoc. aied  with  regulatory  activitioj  And  pojiticianst 
wnose  -ntellectuai  effusions  tili  countless  volume^  of 
thaif  professional  journal  (the  Conpraaarona/  Recorcf) 
nava  debated  the  merita  o(  regutation  in  general  and  ot 
regulatory  propoaals  in  parficuiar 

Very  irttle  of  this  analysis  however  bears  upon  tr>e 
qiioslron  that  policy  makert  most  need  lo  answer  How 
well  <s  a  regulatory  program  likely  to  be  impiemeniea  m 
tne  real  world'>  To  be  Sure  economic  theory  nas 
anaiy/ad  market  lailure  (i  e  marKet  conditions  such 
as  e«lernei  efiects  inadequate  consumer  inlormalion 
me  free  nrter  problem  inadoqwate  ion  remedv 
monopoly  etc  which  may  lustpty  rBg,,iafOry  .nterveo 
fion  of>  efficiency  groundsi  aria  tne  effirrient  y  »nd 
c)isfr>butional  consequences  o'  partK  uiar  reyi/iafory 
proposals  or  programs  (  coat  bonetii  analysis  I  But 
the  market  failure  and  cost  bonefil  criteria  are 
rntntmai  ones  necessary  bul  not  sufticieni  t(j  luSlify  a 
regulatory  intervention  Virtually  an  marKels  afto'  atl 
are  imperfect  to  soma  degree  especaiiy  consumer 
merkets  in  wnich  among  other  market  tiaw«  Ine 
information  possessed  by  consumers  is  often  inade- 
quate Third  party  effects  (caned  extematities  )  which 
n^pose  costs  of  activities  upon  persons  who  do  not 
lufly  benefit  from  them  (or  v»ce  versa)  are  aiso  pervasive 
a  crowded  miordepencJeht  society  particularly  o^ie 
wnich  equity  considerations  leg  the  mcprnw 
diSfributior>  and  the  tate  of  low  mcome  groups  m  tn^ 
marketpiacei  have  increasingly  come  lo  a'twrt  the 
pretBrences  of  voterB-cor»sumera 
But  If  markets  are  almost  always  tiawed    so  are 

'BQiiialory  nierventions  by  government  Howeve« 
narlRquate    consumer    mtor  mation    mav    o'ten  ho 


information  m  me  political  marketplace  (where  there  is 
no  FTC  lo  police  ciatmS)  is  probably  worse  A 
consumer  purchasing  a  product  may  hnow  little  about 
Its  performance  safety  durability  etc  but  that  peles  m 
cuiTiparison  to  what  the  Consumer  Product  Safety 
Commission  (CPSC)  does  not  know  but  would  have  to 
know  .n  order  to  prescribe  a  safety  standard  that  would 
rriaKKnize  Ihe  welfare  of  milltons  of  consumers  while 
taking  into  account  the  dynamic  economic  and 
technical  realities  of  hundreds  of  firms  ^fuch  the  same 
IS  true  ot  externalities  Market  transactions  in  an  unsafe 
product  will  often  harm  third  parties  (e  g  those  injured 
•  n  accidents  or  compelled  to  pay  higher  insurance 
ur emiumsi  withOul  companSalion  bul  the  potential  for 
uncompensated  unforeseen  harm  to  consumers 
workers  stocknolders  and  other  third  parties  resulting 
Irom  unmlormed  economy- wide  or  industry  wide 
regulations  may  be  far  greeter  Other  aspects  of  what 
might  be  calted  regulatory  failure  -for  exemple 
protracted  legalistic  and  expensive  proceedings  a 
cr>ronic  tendency  to  lump  differenlly-situated  persons 
or  hrms  into  broad  unrefined  regulatory  categories 
discouregmani  ol  long-term  investment  dtscourage- 
ment  of  innovation  must  also  be  weighed  against  the 
inevitable  importections  of  the  market 

Cost  benefit  analyses  are  elso  invariably  flawed  The 
reasons  for  this  are  well-known  the  difficulty  of 
identifying  and  Quentifying  meny  costs  and  benefits 
tne  inevitably  arbitrary  nature  of  valuations  ol  human 
Hie  or  health  the  special  difficulty  of  eveluatmg 
eElrarneiv  low  risk  bul  catastrophic  events  (e  g  a 
meltdown  ot  a  pyclear  reactor)  (he  problem  of 
interpersonal  and  tHlergenerationet  comparisons  of 
utility  end  meny  others  These  lim'tatior\s  imply  that 
cost  benefil  ratios  whether  favorable  ir  unfavorable 
Should  (like  analyses  of  market  failure)  constitute  only 
tnp  heqmning  ol  the  inquiry   not  Us  conclusion 

To  begin  lo  address  questions  of  regulatory  im 
OiamBntahon  one  must  lir»t  possess  a  meory  not  only 
Ol  ho*  markets  work  but  of  how  reguletion  whether  of 
^^arkflis  pei  se  (  economic  reguletion)  or  ot  other 
narket  reialed  phenomena  such  as  pollution  pen- 
sions or  civil  rights  (  social  regulefion)  works  Such 
A  theory  miist  be  grounded  not  only  m  a  knowtedge  of 
(♦(  onomirs  but  >n  a  knowledge  of  law  of  pontics  and  of 
history  in  inort  i(  must  be  mterdisciplinery  in  neture 
Perhaps  for  that  reason  no  Such  tneory  yet  exiata  And 
given  the  compiaMity  diversity  and  value-laden  nature 
ol  ih«.  phenomena  (o  be  explained  any  such  theory  19 
'M>t  lively  to  b«  a  r.gorous  one  Neveriheiass  this  article 
*uQgM5ts  st)me  modesi  hypotneses  es  a  starting  point 
M<isi  >i  the  o'ooosittons  that  follow  must  be  qualified 
Dv   iMfl  ro'^dition    other  things  bemg  eQuai     fr>  fue 
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reguiaiorv  world  of  course  this  condition  is  never 
f#ianymet  Nevonneios*  such  generalisations  can  help 
us  to  'dBnTify  acJdtttonai  criteria  of  points  o»  reference 
mat  ca'~  stimulate  policy  makers  to  thinh  critically 
Hhf  >v/'  T*^o  tiK  el  V  nftei  ts  o'  regulation  m  real  wo^'CJ 
sit.,<ii'.>ns  aftcs  clHC'Cle  i^hal  forTi  or  forms  tne  regule 
Imn  j.jgni  to  tahH  Th«s«  crilena  will  t>e  grtiuped  into 
t.^MjMOM'*!  (  alHgo'  en  'mating  10  ' '  trie  si' t ure  of 
i'>H  '.ri'ti**'  j<  ji'iHf  [»r>H'  irnenof  Id  he  regulated  •?! 

*'>M    •  rti   >'>«    •>HMiln         the   regulator      3)  the 
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THE  STRUCTURE  OF 
WHAT  »S  TO  St  RFOULATED 


Niirnr>«'  (ir  R«yulat9«s  "''f' 


Ltniforinttv  and  diversity  between  rule  and  discretion, 
between  certainty  and  uncertainty  and  between  the 
rough  justice  ot  broad  categories  and  |ust«ca  laiiorvd 
to  the  equities  ot  individual  situations  Regulation 
ai'T^osi  invanabty  opts  for  the  former  of  each  of  those 
dualities  for  several  reasons  limited  resources  the 
.Tiponance  to  economic  enterprise  of  predictability 
trin  Jarigei  lo  eftective  regulation  of  delay  and  stale 
dfita  BOO  the  sho«r  eriyrTiity  of  the  regulatory  tash 

^  he  e»t>oftence  o'  the  Federsi  Power  Commission 
'»f'>i^hHS  a  (Jramalic  e«amp)e  of  this  phenomenon 
WiHr"  the  f-  f^L  undertook  regulation  ot  produce'  rates 

•  >'      ,ji  !•  A'  yns    r.  I9f)4    It  beyuri  by  delerrrnning  luSt 
a  ■  '   Ha4(  t'oriiH    '  Hies  'O'  eat  ^  a'  the  rnor  e  than  3  {jQO 
t  -  1  .11    i>'  1(1. i(  H'5    Bt   '960  the  srieei  r,^mt>or  ot 
kH'i   >i>    d'M  iin  i(  t^iid.'igB  hart  swairiped  the  CorT> 
rt  "'  '  4wii^    i)">p«ned  lu  BirT>plify  the  process 
1  rin'    n<  ,  '  ,    ('T'{i"g  all  pr  ofjuf  flf s  tf jgether  into  fewer 
"  ^    n  )•  1/  M«    m  HHA    t  fl(  h  {>r  nducer  >n  a  gi  ven  area  was 
M.  I  .   M'l  gas  a|  or  hnKm  the  sarfie    area  rate 

|||^H^  1'  'fiM  .  ost  «r>(i  [I.  jl't  pr()(i(e  (>f  the  particular 
n'  1I  .1 'I'  Hill  a  i««  Mve"  «»ea  dala  were  di'f'cult  and 
mi.M'is  vM  lo  (i»rii{ni«     area  'nios    we'e  Iherriseives 

it'int  M<i  hy  'hf,  I  .ornrv.sstijf.  on  the  has's  o*  area  or 

ri'  I  if  nvH'nQH.^  fLjrth«(  atten^ai'^q  the 
^^  ,ii    •  sf   [   titit^Htit    nr   area  'fliH  and  the  «{  onnmx 

,><  K  1'  H  •  »  J»H'  '  '  f  vnri  area  'al  e  'BQ  jiatiDn 
■.,  .^^^M'     ( .1  •  IV  Mil   DrTifMH  »      l^«  Si  Hjlher     i  riijiSiaha 

1  *ri>   '.1'  HttirfTnifj  fty  thp  Supreme  CouH  unin 

-)  ■  4     rt'  '1    "'*'       ur'>'Ti,ss>i  )n         1 9  '  4   'SSuOfl  a    SI  ngle 

^'   .  n  niH  H(i()<"  aPiR   to  all   but   th«>  smaiieat 

(K  ..1     M' s  A  <i, .  'Tiiinihs  this    singiH    'ate  had 

'>H   r>y  aii-riiint  i  «rM   arid  had  beer 

»,.i'dti>'V,  !>■  .■'-tiiirHn    *<it'^    'pg.iiHlnrv  ftKept'ons 


".^  n  y Hgft  ^  ■ »'  >i  [n  ai  e  "^f 
3    ,■    n  HI ,    '     r)«  ar' 


Aitr^ough  OSHA  devotes  four-fiflhs 
ot  its  staff  to  enforcement,  Its 
insper  dons  during  1976  covered  fewer 
t^-i^n  2  per  cent  of  the  workplaces 


MHi»i'  n»iM»ii  "lar  'ts  p'jflHfBssors  the 

il<t  fti  nrV.lu  iHI  I  rjn^trijrt  bea^'rig  aPOut 
rii«'M  H  Hi  lh«  ni  finornir  profiles  Of  the 
I'  H'  5  «3  ll>f»  M  /«r  age  Arner  If  ar'  floes  to 
Ml  ,  \t^»\         .)»  qr^e  If)  HSil  'n  Huempnly  In 

'  M'1  B  s' «'!>'')♦  V  •  Hifl  hu'      ' )'  (ler  lo 
ly    fi).,Mr}    il    '\f*<  ffisa'  1    to    p'oyide  for 
"•run!      iHtn     r  alHQrjnoS      Many  Sirrillar 

I  hH  a'  ea  of  six  la'  '  eguiaf  ion  i  sucti  as 
''I  'ngiiialH  irt'g«  '■luryibrtrs  (ft  over  the- 
y'll ^nfftiy  ar'ri  R<ii(ary  '.ouid  also  be 


«'>'i(>t  'fiatonnhiy  be  fauttwl  fr)'  artop- 
'fiugr^    iiistire      it'etngms     giv«n  fhe 
iflthii    ;  or^yfRSn    S^^ls    fn'    thorT>    and  the 

iHt  In    Si»r^    iRSk^     aPpropriaf  lOna  Con 

I  II  thHm  Nevertheif^fis  it<»  mevitabie  result 
,i)ift  ,(  fi'^fl  -n  'ddiraliy  dmnir^'ier  ci« 
s  n'H  '-hhiho  as     'hey  »vereaii*«e  p'oducmg 

>  I''.  arxl       osn  'nHquitieS  ^hnuaeof 


101) 


tha  base  year  concept  «n  pfic«  regulation,  for 
example  ensures  (hat  some  firms  will  en|oy  substanfisl 
pricing  latitude  while  Others  will  Pe  Severely  constrain- 
ed dHoendmg  upon  how  apch  firm  happene<)-to  tare  in 
the  base  year  and  how  typ'fi^l  that  year  was  (or  eaCh 
S»rn((a"v  the  notion  tnai  th«r  imall  firm  is  sirnply  a  large 
tir  m  ,n  mmiai  vj'B  ignores  the  ver>  '■Bm  cJitterences 
rH»t'*fMH'^  tnerr  W'lt^  'pspecl  lo  rnode  ot  operations 
ac  ■■  "ss  1'  I  (.  «pil «    m  V   >i)'iting  sy^lerrts  and  many  Othei 


ac^tiviTy    Yet  most  regulatory 
and    as   a   p'acuce'  matter 
I V     laKe     account     ot  auch 
a''  agw'K  y         'o  do  so  the 

<.  H'  t>H  "'>"'i«'lSH  'infl  tOiSA 
-    ">«'  XX     "Ul-yidUfll  'O- 

,  ■  ■  M  rty  'Tioin  I'm'    R  ^Mitr  In 


'  '■f'  >jSR  of  f  he  base  year'  concept  m 
iM"  H  rerg  jiHf       ensures  that  sorne 
f.rrf,s  Aill  enjOy  Substantial  pricmg 
la(  f  )<)t^  whiip  (;ihHrs  will  be  Severely 
(,oMs» '  H'nmrJ   rlf^ppr^rjmg  upon  how 
PH  "'•^  f,rrri  hap[>erte'1  lo  fare  m  the  base 
yM^'  HM,-)  hn^/v  t/pi'  ai  fhd'  yea'  was  tor 


SM  -  M  ,  iF.ir'  H  H'  ■'  «g  .  rti  )f 
'«     tt  rti «        »»t"'ai     (.  ost     I  evinv* 

,■■  i'         Mar  ng       I  »r'i[>H'  '' ve 

X  ,  «     ■«g.r»4l«'1     '""i*  'TIvjSI 

'■-■«.    i(  «■  (J       "g  nOHtj.iaie  "''n 

 ■  "'f.     f  '     '       i     .    11.  ,M,, 


'  rt'  JHN 


Commitments  make  It  quite  difficult  tor  a  regulatory 
system  to  respond  to  Changes  I  n  Its  environment  Thus, 
when  rapid  technological  Iransformatior^i  or  dramatic 
perturbations  in  the  potential  competitive  aJtuation 
occur  they  create  strong  pressures  tor  fundamental 
adjustments  which  the  regulated  firms  {and  their  allies) 
strongly  resist  That  resistance  may  be  Successful  (as 
with  the  banking  industry's  usa  of  regulation  toprevertt 
competition  across  state  lines)  Or  unsuccessful  (as  with 
airline  deregulation  the  relaxation  of  certain  FCC 
controls  over  specialised  talecommunications  ser- 
vices and  the  demise  ot  fair  trade'  tawS).  depending 
upon  a  number  ot  potitica*  and  economic  factors  The 
banking  irtdustry  for  exarr^ple  consists  of  8  large 
'^^J"^be'  ot  tirms  distributed  in  every  congressional 
Jistnct  It  lends  to  t>«  well  connected  politically  at  tr\e 
iHai  ievH<  It  ca'^  p'a^  the  several  bank  regulatory 
ayH'x  i*n  o**  against  one  another  and  it  19  often 
w  itecied  tr orn  (  fjm petition  even  within  the  border •  Of 
IS  ')wn  state  But  aven  wheri  regulation  does  adiust  to 
inh  iRf  r>n()i(,gif.ai  gncJ  competitive  realities  it  tends 
'>!  '!<  Ht)  irdy  attHr  conSider a t><ft  da'ay  lor  regulatory 
'ng  1 

*  SH'  (>"(i  I  Hftbort  why   regulation   especially  the 

i.ii'""if»M,l  an,-)  (<,r>|r()l    vnriaty    dO«S  not  Sit  easily  in 
1'iM  SBiMiH    i'  (  rmtiga  nas  less  to  do  vi'itf^  reguiato'y 
(itMiii.  s   Ort"   wiiri  the  nature  of  tegai  roles  Many 
i>«'  "at»s    fTi ,  (Si     'aguiaior  y    atanda ids   ar  e     1  nput 
IMS'  J'     '  n    iti  H  «s»   BiarHlR'ds  ihwy  prescribe  what 

>rm  'Ti,isi  111)  the  case  ot  credontiaMing  oai  01 

'■x.t'^  ()r>e  'Ti,,jit  go  ahnuf  do.mg  It    Yet  the  tB<:hnical 

MHi-'y         '■">Mv  iHsi  nbac  hanges  lO'  snouidchangei 

iiMStHntiy     M.iMHd  1  rm  ver  y  essence  o'  innovation  'S  lo 


allHf     ir^>H  '-iflt 

i«iivf»i    a  IV 
t,fl,.  Iftdlly  f  , 
Sirb|e(  ' 
I1  Ht  . issHil  riHi 


'e  .)(   mi«  o*  triQutB  and  pr^jcesses  lo 
d  iC    Or    service   to   consumers  rr>o'e 
1  riflt  1  sHsur    a    porlurmance   standard  '8 
to    tnis    oOjertion     Untortunately  as 
I'lH'H  ft'e  limits  on  theextent  lowhich 
n  f*    9t«n»iai  'Is   can   tHt    or   ougnt  to  be 
A'l'l  Hvor   a  oe'^ormance  standard  13  ohen 
nO  Dv  '«(  r>rK)t  igicai  cnange  and  advances  m 
ii'iy    Ma">     i'  tne    f  onuensus     Standards  which 
I A  B'1' >i>i«'1  '  iq'i  tf)'  example  were  performance 
1«i  IS    y«i  y   ot   iries«   har)   bee*^   render  bo 

ti  hI  H  I  ,'ig  f,Ht, ,(  e  '  y  '  '   fliirier  r)»i'  awsfl  rne  stai  e  o' 
■  i««i  '  g  HI '  i.)Hi  """ri  mo  H<},jai' »  »^'h<  ti bi/r  'eSs 
*  «Hrt  nlAi  Is    n   rjfl'  aosw  tri«  si»'»»  hno^iertgn 

H  g  ">«  rieaii)-.  a  Mr)  sa'flty  e^n't  s  (><  ceMai'i 

I    i>'  11  «ss«*i  s./fifi'H'M  Hs  'irtO  (  rianqed 

n"'iHinss   'Ti»»"»    )'  iriHie  «' M  5tii'  1"'         borjhB  due 

'■'H  HfHV  i.jS  and  (  i;'it' OverBifll  pKK.eSS  'fK)i/i'9d  to 
1f*v  HI   i[.i  'i«v*  I 


n     ;j    "t  »»r  >«rs    «M-)  " 

"-  »«  *,iSP"  ft«  »♦  I'M* 
Kg  .  .*i  1'     >.     O' "  «B  r>' 


Th*  FiiBt*nc*  of  CounlarvaMtng  lnl»r*aft  vyr^ufi  i^^e 

I  ,-,iii>..  ni  •»<    i'l,  ,fni(     >nte>HstS    o'    t.onsiime/a    w'l'  i«imetimos 

"1  x'^i  1  i«  wc-  "idflrt  i)t  '»gtjiat»d  'irms  they  D^en  wHi 

i'>.""-.  Ill    ^ 'if«'«s's  >' ^o'*ijt«rs  torB«ampie  wMi  .jsnally 

M    '    'r>n  1ii«'g»>  (i.»»f'  ♦>i(is*>        pe'SOna  uvmg  nearby    m  Such 

ii'^H'  '  si'  .Ht  fiMB  irie  ahiiify  ri*  ri»gt(istion  trj  p'otect  aHected 

'i-<t"ii  thir  )              «^  ii  clM[»onrJ  iri  «  t  orisifjer  abi«  ««ient  upon 

,-)♦  «rriaii      ( ou'^Iri  va  g    •>!«»  MSis  w 1 1  1^  S  SIBhe  i r>  Challenging  and 

>rwT>nntHi  Mni'iie"'>q     "^e    as  ft,jrT>  pfionB     data     and  policy 

I  ^fl  a>  J  i"io"rs   f»g.  /I  ftif»<)               «ss  .ipon  iri#ii'  '  f»gi(lH'ors 

^     i^«  '■      *[."^M       rtsrti^      iliii  ^     mUHrsannffSS    innwrej     r-  me 

".eso  iinUK  y     ti'   nj-  (»"■■     *^«g cat.tjn    o*    rhp    (  oHetfive 
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POLK  Y  I  OKUM 


DUfqaining  procwsi  by  the  National  l«r>Of  R«»»a!(Ons 
Hoard  (r>«  example  iv«tematicaiiv  pits  waii-defmed 
««all  organi/orl  economic  interests  - 'Hanaqemenl  and 
latmf  aQamsT  each  other  This  is  sometifnea  true 
./nOB*  OSmA^bs  wwetl  »n  some  caifr^  the  structure  of  a 
rHgulMtn^  iri(3o»!rv  ria(ural>v  g«n«rates  90rn«  tingree 
ndyMr^nnrtw^S  F- or  aNample  th«  Jnlerrmticmfll  Trade 
cirTi.tSM         pi  HAiclas     Oy«»r     a     pro<  in  whic*^ 

(■rni|>kjrfa^  fiy  dOmeSt>C  'ritlu^trmn  lo'  pfOteCllOH 
t'u  njgfi  <t  tide  restriCNori^  ar<*  *(;mf»tirn«^  ithouqh  r^cH 
<|i«i<lv^  (  rji;nteri»<1  Oy  rrrn>or1«fS  (irtd  manufacturers 
•  >»>'>g  utitji  81' /♦'(I  l»a(1*»  I''  still  utriM*  r  HSttS  nr> 
I  .  ,,r     .,thf»r       iiuti'  .  'ntHi«5f 

y  ■   t'*  "'»iT  "^Hii    '.r   in*  ,ri,rj   f  PA   thp  *  fi     and  ih« 

'•"•i'       n'»iiiiig    ilriHr^  ^IM'^«1''>''>>irni|H'1irii^(|(>[irriArr-> 

'  Or        '  .1  •'■  •■)*ir.i»»     i.i(.  fv«     tr»».     .»,g  ,.Hi.<'y     ag»i>r  ifts 

^M..>«•,  .  .r         H«»<|..  11  «■    t  I  (I  "T.  ilt|»»l<i      riBvw  'If 

M  (•    •   ,»•,^•^    n>    ma^i  .    >f' H'j^ai 'wiptwi}  i  ■  om '<  n 'r»<^ 
\.f        '  I"      «     *yir';frB'yi"g^,i(iHH^  'Mtinf'iili 
),.• '  M/    '  I  IM^  H      ■  ,1  'I  H»  »  nif' '  ly   'ir«i       ^  I . «  , »»  '>Mi  [wD  i  <  > 

»    '  -  ''»•  .ir.«t  »|f.,,.,l  Pf.M  -.H.-.rahlf 

••"■I  "    t"»«  i>'  I    'oUiHU  y  fim^  .  ii  '»»g/uir.«F     M<((>»)(  itiii  w 


dependent  upon  producers  of  (and  driMers(or)  naturti 
gas  tor  the  basic  information  upon  which  Us  rate 
tormuta  «yas  based  desptie  the  fact  that  the  tnduatry 
data  «(ere  demonstrated  to  be  highly  guesfionabie 
Access  to  needed  mfofmaiion  of  course  does  nol 
assure  ir^at  it  will  be  us*d  either  tntelliQentiv  or  fairly 
but  an  agency  thai  cannot  even  obtain  it  is  almost 
cnr'n,ri  lo  ma»i?  pooriy-supDoned  decisions 

Regulators  ordinarily  need  a  great 
deal  of  informatton  in  order  to  rnake 
sound  regulator^  dectsions  Almost 
invariably  much  of  that  information  is 
in  the  exclusive  possession  ot  the 
regulated  industry  and  some  of  that 
(e  g  cost  data  or  trade  secrets)  may  be 
legally  protected  against  disclosure  to 
the  public 


'  fl"iiijii«' 


r  f  eguiHlK  »r>  (^tten  unrtw  mines  tr>f» 
r  irr>plii  <l  .f>  i  (]^|«  and  pru  es  IhiS 
IBS  w.if     MHg  iiHl.nn    (J    w'^ury  (f< 

I  '11%  i*pM'^    'Hg.jialdry  lay    i puhlK 


I  r>« 


nnMi  hanti 


iHI 


:]»t^.gMt»ii  i(< 
'  ami  p».{  H  . 
'  Rf  i«f  t  ihfl 


>  1  a  vRh  artiiii  V  And 
Oi'  by  "iflh.ng  surri 
m     I  I  i"it  n    ot  fluing 


THf  INFORMATION  NEEDS  REGULATORS 


. 'Hq  -ml 


r>t  thai 


'  ■  ai  '  ,  ji  t 
'  -«g.,.rtl 


rh«  A«arl«MHty  of  Infocmatlo 


'iiir>/"ifi''in'i(liiii'-i>«i'   ci    n''ci  p'    "B",  )t'^er 
4(  -  t.       "vBi ,  at>i  y      ,,i  I    I*  i'lfli  "I  >i    a»  >(>r^  'S 
pf«s»t^si(jr>    >*  th^  '«gpii«f«M  'irluitfy 
H  m  y    (  n^i   IhIm  .h  Haili'        ■  T^ay 

,    1"  'Wll    Hya">S'  liW    r'»»    I'l    i'>»»  lHjtll'l 

•  '  i^H  <    '  iio   «  » 1  »»nt  t^i       ni  I       '  Ry  1 1|  al    iri  '  »i  ayant 

I'    n  Bi  »»a<K   r^  tri«»  p,,rii.i  .luf  »«  ■    n  i  ari  r>« 

I  tr>.   i.,yr-     «yar   pi  r><.na<l  I^t  'Mg  rinl   )f  dr>»»« 

'^    |.  ra    (■  '"nil  iy'"Or<t  I  1  ini,  ,1 1  ,1.  I  y  ■  ,iiiii-n,,,,,,r 

I.  If    i«ii^r«>[)i^     has    ai  I  ii'    'Tiini    o*  ir^** 

'a.     S-^i  «'  ,    ann    'itr^oi    1 >•>  ii  ^>  at  >(>r>  n 

,<-'  n  (>«  '^a  'ai  a  a^w  'i*  H'"t)'  ivmanT 
'al  ■! «ga.  "^1  a  '•  a'>'1  "^^t  I'S  '  ■  m»ai«^ 
fin     1'    '•■>»«    ^^,  .  jnrM  n    n''  l  i'  r  f»'><»i,fn(»r 


Th«  Oualltv  of  Inforrnatlon  '  r<«  guainy  nt  nforma 
ii  If  )'  I  Oiif  ne  IS  f  Bi«t «o  U;  Its  Rvaiiabiiit  y  lo  '  r^n  a  Ktent 
ihrti  I  n  »[>*»n'uf.  r^aiiengehy  9<imeon«  other  than  t  nose 
nai^e  q uppMftd  it  Bwyond  the  Question  of  its 
flv^iiarnniv  to  lh«  'wgiiialo'  n(^^»iw«i  its  quality  may 
,  di  ,    ( >'is.d«'  «f)i  y  rjHPwndirig  ijpon  a  numO«f  ot  tact  or  S 

"1'»*"(1y(»«  sofi  Oualfjlhe  primitive  St  aifl  O*  sr.ionttfic 
»  n,  iwindga  i  a  y    thfl  nrwir  nrirrtaniai  and  nnHlth  effects 

)'  «r  lai^M  *i«r'>icais  al  y«f  M  lus  i«v  «ls  nl  flu  prjSure)  o'  lo 
!•>»•  "admihiy  Si«f)|M«t  vh  Mafura  o*  tha  pheoomanon 
i>«  "g  '«g,ji  atari  I  (>  q  '«ialionship  (>Aiw0ert  siaf'mg 

•Al  IS  «iKi  rjuaiity  day  la'ei  M  may  t)«  susped  by 
.H«H  i'     it  ir>e  s«lf  int«r«nt«<1  c  hRracla*  of  its  so^it 

pg  I'lP  A'Tiarif  ar  Cin*,  A^nof  <aiion  s  data  on  qas 
ii>s«»v»M  ()'  ihe  mc.apar  ity  of  third  pa*ti«s  to  avBltiateit 
Hif>Hi  fi<i  n  i«gai  matter  ipg  (  i  jn  I  idenfi  ai  wage  and 
[n  <«  'lain  suN'riifterl  f)y  ndu^lfy  to  thf>  T  ounnl  on 
I'V  igw  a-iri  P»n  p  SiaD'Htyi  m  as  a  p'Sf  tM  ai  Tjarter  le  g 
i1at.t  ^  jrn'iiMed  Uj  l  )S{.)A  under  the  .ncreditlly  <  orruXe* 
[)'  jyia'"  If  'Ian  V  pine  iup[>t»rtfli  And  it  may  r»e  stale 
flue  lo  the  pi  i>ti  arind  nat  iir  a  of  many  i eqi<iatorv 
111  II  Hedings  [fl  g  one  pr()(>r>snn  meryei  of  a  major 
•Ho'  ia'1  gai'^«'1  i  nai  iC  (  a[i(i'nvai  omy  a'tei  '?  years 
r>y  ^r,,i  n  it'T-.e  me  'i'>e  Mas  hanK'uO" 

^•^prjualily  f)l'»gijlall)iyi'>ll)fmation   moreover  mav 

f>e  af'rti  ie<l  r>y  the  di« tr i hutif )r>  ol  ihe  rienefus  and  coats 
>*  n  '  eg  )iai  I  ir  y  pi  oposai  r^ori«r'  Ren  h  nas  pointed  Oi/t 
if»at    ,is'  r>e"ef  ii  nnai  vsi  s '1  "^iii  p    kRi,'  hedemanded 

fl'  d  S  i{'{iiiHd  r>*   r>ii|h  .  ippi)n».r>|^  unci  pi    )tJO«->er,tS  of  a 

[I'  n..>s«(i  'eg.iiatn)r>  m  ih<ja*>    "^lanres  'eg  murri 
V  •      ■"r.i'ia   and  ^a'et ,  .  «y ,  ,.ai "  i'>  '^'i     'ti  I"  oats 


{ 


■re'  highly  concantratad  and  Ita  behettti  are  widely 
disperaed.  than  mihose  ihatfence«%  which  th«  reverse 
IS  true   Olhttf  things  being  ^ual.  the  quality 
intormation  avail&6te  to  the  regulator  aa  a  .result  oi 
those  analyses  «  likely  to  be  better  than  In  theij 
absence 


oi^totoi^ 


Tha  Quantity  of  Information:  Regulation 
econornic  'nCentiveS  tends  to  require  far  less  tnto^i 
tlOn  on  the  Part  Of  the  regulelor  than  regulation  through 
corrtmend-end-contror  techniques  SinCe  ri^gulatory 
info'rnation  of  high  quality  IB  Often  difficult  to  come  by 
that  19  no  tmall  virtue  A  regulator  designing  an  effluent 
tax  for  example  need  not^know  in  detail  Ibe 
technology  o*  the  coat  profiles  of  firms  he  need  OnlV 
nn(^*(  the  t^r^efils  that  pariiCylar  reductions  m  effluenr 
l<vvei  <Mriii  generate  and  ther^^el  the  ta«  accordm^y 
Mor«ovar  ff  experience  Suggests  that  fheta*  i«  too  high 
lou  loM  Its  level  can  be  adiusted  lar  mo(4L,0aBiiv  than 
can  a  regulation  whiCh  maridales  certain  >apeCified 
inputs  or  processes  and  on  whiCh  lirms  hevte  rehed 
thraugri  larye  investments  in  plant  of  machinery  A 
perforrnanco  Bl8r>dard  Shares  some  of  these  attributes 
(>t  irvcentivea  but  because  n  does  not  (as  the  ta«  does) 
give  a  tirm  the  freedom  to  Pollute  at  anyrfevei  it  wishes 
(so  long  as  It  IS  willing  to  pay  the  social  cOst)  the 
regi»iatt;r  cannot  rationaMy  set  Ihe  level  of  the  standard 
wrilh(;ijt  Knowing  what  the  cost  of  compliance  will  be  to 
firrT>s  ( )ri  the  other  hend  an/o^crnp  incentive 
regifiations  rr^ay  requira  rnure  information  than  enfor 
ciny.nput  design  or  process 'equir^menla  aposSibil* 
ly  flisi  ussAd  below 

THE  NATURE  OF  THE  REGULATORY  OBJECTIVE 
The  particular  taaN  that  Congress  sets  for  the 
f«yuiatory  agency  will  not  necesaeniy  control  itsfuture 
behavior  for  the  agency  la  mevttabiv  transformed  over 
time  from  an  inslfumenl  of  legislative  policy  mto  en 
institution  with  an  orgBniC  life  and  purposes  Of  its  own 
Moreover  rr^ost  regulatory  statutes  are  e»ceedingiv 
ar^tOiguOuS  (and  SOmetirnes  even  contradictory)  in 
defining  the  reguletory  ob|octivea  Thus  the  CPSC 
Tiust  eliminate  Ltnrassoheble  risks  of  in|urv  the  iCC 
musi  set  iust  and  reasonable  rates  and  civii  rights 
siati>tes  lYP'taliy  Proscribe  discrimination  without 
dfltining  ii  Anri  particular  reguletory  objectives  Such 
as  o(  r  upationai  rteafth  and  safety  are  ordinarily 
TiitigrtiRf)  by   other   regulatory   ob|ectives   (BuCh  aa 

t«rtsibiiity  I  with  little  or  no  guidance  given  as  to  how 
tr^esp  values  sriouid  b«  traded  oft  against  one  another 
NevHr-tr>BiRSs  ar>  agency  b  tormai  r>b)erfives  are  impor 
tanf  ir>  esiabiishmg  ■  regulatory  mood  they  defme 
the  (),/tHr  boundaries  o»  its  pr'nr-pai  mission  and  other 
."»mwtir)ns  especially  Ihe  courts  wili  be  railed  uPKjn  to 
erWorce  thai  mission  once  it  begirtS  to  stray  T^o 
dirnensions  ere  esc>«c.aliy  important  to  a  regulations 
e",,  ar  y  |he  Subsiant  ve  <  ontent  o'  its  ohiectives  and 
tr^e  direct  measvjr abint y  of  their  Achievement 

Tbe  Coolant  of  tha  OtJ^acihr*  Some  regulatory 
ohieci'ves  are  Tiorn  eesiiy  acr«ieveO  than  ofheri  To  B 
gruaf  nitent  the  itrength*  a«~>d  limitations  o*  ''eguiafory 
(igwMt  ins  cf>rff»sp(>nd  tn  t  n^  ^trengtria  anfl  limitations  of 
'Bv»  its«lt  'h>fS  ■ttguiai'jr  V  ay«»~>f  i«s  like  trie  <aM  lend 
tt)  t>e  better  et  'egk/iaimg  p«iKeduras  end  the  »iow 


inforrT>atior>  than  at  regulating  market  ch^racteristlca 
It"  0  .  the  price,  quality  and  healfh  and  aafety  aiflects) 
(*hich  require, at  the  margin  a  tradetf^  of  important , 
economic  and  socjal  vali^  Tt^at  ii  cer1§if\ty  not  to 
der^y  that  ^regulating  auch^^chiiractet^stics  Is  ottern 
easetDtiai  m  drder  to  ixdt^  the  public,  it  i 
that  kind  ofjre^t^ron  tends  40  • 
<1|fliClJltS3nd  errors  far  more  COStiy  tO  •$vi55^«" 
regulaling\(ormation  andprocedures.  T^^l^rufe.l 
distihctioo  beN<een  these  types  of  ragA 
lives  wS  j^^t  alJkays  be  clear-CLtt  Tbi§ 
ti9ning'^|)jS5^prkd|8  depends  upapn  Inlfi 
Procedure!  abd  tt^^J_^e  UienftelVeSrco'ifl?^ 
Which  ace  ofyn  r\^liol^ (k^r^  AfaDlUU 
^mer  Rap<y1s  at^d  tabo1^&0itraii^^e^ 
ftxoreower  (he  regulation  Of  proceduVes^^^nd  informa- 
tion generates  Costs  end  often  jr^q^J^Ttes  imE>ortant 
values  and  interests  But  H  remama  the  case  thgt  what 
the  sec  NLRB^Commodlty  Futurea  Trading  Commla- 
Bio"  and  Federal  EtecWons  Commlasion  { FECI  attempt 
to  do  tends  to  be  quite  different  Irom — and  far  more 
nnanageabie  than-whet  the  ICC  OSHA  EfOC  and 
energy  regulators  attempt  to  do 

The  most  important  differences  relete  to  what  Oahl 
ahd  Lindblom  rtave  called  the  "problem  of  ceicuiation" 
and  the  problem  of  controt  "  The  quantity,  type  and 
quality  Of  data  that  the  SEC  needa  lo  determine  whet 
Kinds  of  infOrrnatiOn  investors  Should  have  lOr  the 
efficient  functioning  of  the  securities  markets  that  the 
NlRB  needs  to  determine  what  is  an  appropriate 
bargaining  unit  or  whether  an  untatr  labor  practice  hea 
t>een  committod  or  that  the  FEC  needa  to  determine 
whether  a  particular  activity  by  a  candidate  constitutes 
a  campaign  aMpenditure  "  era  very  different  from  that 

Most  regulatory  statutes  are 
exceedingly  ambiguous  (and 
sometimes  even  contradictory)  In 
defining  the  regulatory  objectives 
And  particular  regulatory  objectives, 
such  as  occupational  health  and  safety, 
are  ordinarily  mitigated  by  other 
regulatory  objectives  (such  as 
"feasibility")  with  little  or  no  guidance 
^  given  as  to  how  these  values  should  be 
traded  off  against  one  another 

wriich  irie  iCC  needs  to  calculate  ")ust  and  reasonable' 
latea  lor  competing  modes  Of  transportation  OSHA 
needs  to  deviae  health  and  safety  standards  that  will 
Protect  workerB  while  not  unduly  jeopardizing  their 
jobs  thegEOC  needs  to  determine  whether  empioyera 
are  engaging  in  dlBCnminetion  or  merely  reading  to 
labor  marKel  ConditiohS  lhat  Confront  them  or  the 
Department  of  Energy  needs  to  price  and  altocate 
scarce  gasoline  supplies  Tha  mfor'mation  required  for 
the  former  tasks  while  often  imperfect  lands  nonethe- 
less 10  be  manageable  available  and  reasonably  stable 
nver  lime  mOreOver  it  possesses  few  of  the  infirmities 
mtormetion  discussed  earlier  In  contrast  the  latter 
la»KS  lend  to  require  enormous  quanfities  o*  infQrma- 
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lion.  muCh  of  l^*t  tt  obsolete  by  the  time  it  is  rsady  to  be 
used,  much  it  impossibia  to  cofne  by  at  any  rsaaonable 
cost,  and  thai  which  la  available  will  often  be  of  low 
quality 

If  the  problem  of  calculation  is  especially  formidable 
wi|h  respect  to  /agulation  of  price  quality  and  other 
market  charscteristics  the  problem  o'  control  Is  no  less 
to  Compliance  with  th«  SEC'S  disclosure  r9- 
Quiremenis    the  NLRBs  procedures,  or  the  FEC'a 

•  tnctufes  IS  relatively  easy  to  monitor  Consequently 
there  IS  less  iikehhooO  of  competitive  distoniohs.  bleCi« 
markets  or  Other  forms  Of  evasion  In  the  case  6' 
■'economic'  and  much  'social  regulation  however 
nor*  (  u'^pi'ance  )■  mora  diMiCu"  to  detect  'O'  aevarai 
raasiKis  ir>^  erora^fnic  iMLHnii»e8  un  ihe  pan  o*  buyers 
■ru]  SHt^er s  t u  ffvsde  'HNvJi ' amenta  are  especially  great 
<«^ai  '  r )M9'i'  ytas  co"'f>i  a'-He  is  fa'  fi>Or«  ambiguOus 
and  fhora  ten(5  lu  be  'Hwer  countervailing  interests 
^apar>i«  >>i  e"''>rcing  compliance  estabiisr>  that  a 
tirffi  failed  lo  mshe  cariam  financial  disclosures  lO  the 
puoi't  oi  fnnod  to  'oiiow  pre»crio«cJ  procedures  is  one 
trying  to  Aaiiibiiah  that  il  discharger^  pollk/tants  m 
airea^we  quantities  sold  a  SijDatance  that  is  car 
cir>ogefML  (Jiicf  minuted  m  htnng  or  engaged  m  an 
0nii  <  •xnixtiiiitfH  'T-ier  jer  is  Quite  anothor  institutional 
ifivwnii >fi   'aOnr  uni<ins  or  opposition  candidates  are 

CH^S'ii' jr>ed  lo  tf  y  lo  (x^iice  the  former  ordmerv 
(  I )M»,ji'i«rs  iMoritrtrs  t)r  smalt  busmnsjna  «iii  r^ave'ittie 
'nr  Hotrvfl  ,>r  ■  )p[>on ,jn. t ^  to  pohce  the  latter 

r>i«  AMMty  to  Maasura  Performance   The  eiteni  to 

* n  'BQi «iat()f V  obiBCt  v Bs  a'e  ir*  'act  arhiftvert  can  be 
'"easijreo  mnre  dire<:tiy  *rMh  respect  lo  some  ob|ec- 
fivffs  thaf>  others  '  jShA  tor  example  can  gauge  the 
««toni  to  Kvhif  r>  it  has  improved  occuPettonel  safety  for 
tri(jifi  'Brtdtiy  than  It  can  with  respect  to  occupalionai 
ooa/rn  Thus  |he  number  and/Or  seventv  Of  industrial 
ai  c'dents  p«f  marv  year  is  a  raasonaDie  measure  of  trie 
lo'Tier  lor  an  Bccide'if  IS  a  relatively  well  defined 
phonornenon  whose  cauSn  is  usually  (though  noi 
aiwaysi  Sar.ertamabie  lEvan  hare  Of  course  the 
accident  rate  clean  y  19  affected  by  factors  other  than 
OSmA  as  evidenced  bv  'he  recent  mcrease  m  lost  work 

•  la/s   and   seno^js    ndusmai   acfidwntsi    Many  cx;- 

■  iijitiiinai  disoRsea  however  p(jS!iess  neither  of  these 
atlriDolM     |h«ir    Symptt>m9  arp   genefa></ed    may  not 

even  appear  tor  a  ger^eration  o*  more  and  riave 
ijncertai'^  causes 

The  extent  to  whif  h  performance  ran  be  measured 
di'ertly  IS  often  a  ">atier  that  the  reguialor  cannot 
Lor^troi  aa  the  eaarT^pia  of  occupational  disease 
suggests  it  ay  be  .rin«r ent  m  the  parti r  dar  regui ator> 
tasii  mthiarase  I  he  <  egu' ator  wni  usvjaii  y  be  Obliged  to 
devise    oper  ai.onei    lubsttutm  the    regul  ator> 

tjhjertive  proMiea  ihe  achievement  of  which  can  be 
measured  diracliy  These  prones  generally  taie  the 
fr)*rn  of  ir^Dut  r e<ji jir em ents  leg  thai  only  hcenseO 
phyatciarta  may  perform  certain  tasks)  process' 
rfNjtJi'nmenta  lag  that  certain  pfoceflures  be  under 
tanenior  d««9'gn  requirements  la  g  that  renai n  t  y pes 
of  mochmery  be  used)  Even  when  outcome  o» 
Oerf ormartce  r ©cjui'emen ts  Are  available  they  may  be 
irriprartir  ai  bera^ise  of  Ihe  admi n,9trative  difficulties  of 
■f  luafly  T^eaSijf  ir>g  or  enforcir»g  them  it  it  'ar  easier 
for  e«  »'T>[)ie  to  anio*  ce  sM ir  maiivs  ac~lion  -  equi'  nments 


(at  least  in  the  first  inttance)  by  counting  the  proportion 
of  minority  employees  In  a  firm  than  by  attempting  to 
evaluate  ita  tubiectlve  "good  faith"  In  seeking  auch 
employees  Similarly,  an  OSHA  inspector  can  easily 
measure  if>e  distance  between  a  cutting  machine  and  a 
guard  rai{.  but  measuring  the  safety  perlormance  of 
Such  a  machine  directly  would  require  that  the 
inspector  wait  until  after  the  damage  had  been  inflicted, 
thereby  defeating  |he  regulatory  objective 

In  many  ceses.  however,  performance  or  outcome 
standards  Or  economic  incentives  are  preferable  EPA, 
9fOr  eiample  Is  increasingly  attempting  lO  regulate  the 
amount  of  permissible  effluent  rather  than  regulating 
Ihe  pollution  control  technology  Similarly  hEW  has 
devised  new  outCOme-Onented  performance  measures 
for   tf^e   Head    Start    program    SuCh   Standards  are 

•  uperipr  m  several  respects  Firit  th«y  prescribe  Only 
the  desired  result  leavi  ng  to  the  informed  discretion  of 
the  reguiatee  ^ow  best  to  achieve  that  result  This 
division  of  responsibility  recognues  the  COmperative 
advantages  of  both  regulator  and  reguiatee  and 
increases  Ihe  livelihood  that  the  most  efficient 
solutions  will  be  devised  (On  the  other  hand  the 
reguiat»fl  may  select  a  solution  that  is  efficient  but  may 
nevertheless  be  deemed  Ob)»ctiOneble  Thus  firms 
may  recJijire  wOrKers  to  wear  uncomfortab'e  perSOnoi 
prfjteriion  devices  rather  than  install  more  expensive 
enqmBortng  controlsl  Third  they  avoid  invoJving 
regulators  m  the  mmutiae  o(  industrial  engineering 
management  science  applied  chemical  research  and 
the  iifce  e«c  ept  to  the  eatenf  necessary  to  prescribe  the 
desired  outt'jme  Finally  they  provide  measures 
agai'^st  whtch  the  performance  of  both  regulator  and 
rHguiatee  ran  be  ludged  because  Ihe  meeSu'es  relate 
directly  to  the  real  purposes  of  the  reguletiOn  rather 
than  to  some  imperfect  prOiy  Indeed  regulators  and 
reguiatees  often  resist  perlormence  Standards  for  this 
very  reason  (although  the  slated  complaint  will  often  be 
not  that  perlormance  measures  are  objectionable  per 
fa  but  that  the  perticular  standard  chosen  is  not  en 
appropriate  measure  Of  the  reguletory  ob|ective) 

THE  ENFORCEABiLiTY  OF  REGULATIONS 

T  he  dispr/sitifjn  o'  people  to  ot>ey  a  legal  requir  ement 
defends  upon  many  factors  (including  the  costs  of 
compliance  the  danty  of  Ms  meaning  and  the  extent  to 
which  It  19  perceived  to  be  reasonable  or  |uStl  but  a 
critii^ai  one  IS  Ihe  antiripalod  cost  of  non-com pliance 
fat  this  reason  Ihe  enforceability  of  8  regulatory 
Sf,  he'Tifi  IS  an  irnporlant  determinant  of  its  real  world 
effectiveness 

There  may  weH  be  few  legal  requirements  for  which 
sorrie  loophole  Or  evasiOn  car^nOI  be  devised  by  a 
regtjiatne  with  b<Jth  a  strong  incentive  to  do  so  and  a 
rrnative  lawyer  to  help  even  under  Ordinary  cir- 
cumstances reguialions  Often  cannot  be  effectlvety 
enforced  Nevertheless  some  reguietions  are  more 
rea<Jii  V  enforceable  than  others  enf  orceebtHty 
depends  upon  a  number  of  factors  rnany  of  which 
reiAle  to  points  made  earlier  Fir^t  the  resources  of  |he 
regulator  will  of^en  simply  be  inadequate  to  the  tasks  of 

•  deniif  y»og  no"  com  pi.  a  nee  and  moblHz  mg  the  ad- 
minijtrative  apparat  is  especially  when  the  reguiatees 
are  numerous  anrj  not  highly  visible  Federal  day  Care 
rf»g ijiat 'ons  have  long  gone  unenforced  *or  this  'eason 


(among  others)  it  ii  iimply  impossible  to  Identify, 
muCh  leas  monitor  or  insp«ci.  \t\9  tar\s  of  thouaanda  of 
formal  and  informal  day  care  arrangernants  tubsidlzftd 
by  federal  dollars  Second.  •  regulation's  anr^b^guity. 
often  desirable  for  policy  or  political  reasons.  nr>ay  b0  ao 
groat  es  to  preclude  enforcemertt.  either  as  •  matter  of 
lew  (as  s  federal  appeals  court  recently  found  with 
fe»p«c!  to  Department  of  Energy  pricing  regulatioria) 
o'  as  A  rnatter  of  fairness  (as  with  the  federal  day  care 
regulations)  Third  Certem  regulationa  penalize  what 
the  price  system  rewards  thereby  realizing  the  often 
considerable  potential  for  black  markets  tn  the 
p'ohibited  activHy  discrediting  the  regulation  itself  and 
calling  into  question  ihe  fatrnesa  of  aelectlve  enforce- 
^r\f,t^^  T ^«  'egutaiion  of  mari|uena  the  ratiomng  of 
jH^. s'^d  iiBte  taxation  of  cigarettes  are  enampiei 
^  «a'  ,  «»'<iijr;.»>T.Hni  ingy  noi  be  feasible  fof  potiticei 
•♦»«^  i'>5  s'»(it'iH'  *tay  oi  saying  that  many  (XK)pie  fthd 
01  if^.fHtftd  m  1  »iTy     ufMabte  or  otherwise  desirable 

TM€  POUTICAL  support  FOR  REQULATIONS 

M«.j  nnt  .|f  .1  'ii)t  i.rt.pi^  s  legal  administrative  and 
<««  '"iir  H<  pr>«-  .,rn«nr>fi  rt  ig  ultimately  and  inescapably 
ft  ['< iMn. fli  jriH  AS  M>eii  Our  det.entf atl/ed  fragmented 
i>'>' t  '  ai  ^irsiBr'  a^s.^rBs  tr»ai  rio  important  regulatory 
(»'  i.j'rt"'  .  af>  r>6  pijt  .n  place  without  the  mobtlization  of 
<i.  ^"•♦•<rt'M  pom.f  ai  '©sources  Once  established  a 
(«<j  (ti»t  r  ag«ni  V  frii/St  find  Sources  of  continuing 
I--  '     1*1  s,,tlpi(rt  ,n  urler  I  ()  'etSin  Ihe  inteflrtty  of  its 

rtwK'or  iegi^>ai>'>r>      Obtain     acJBQuete  ap- 

l>'  «t,,.rt^  pu's  H  owri  policy  pnoritiea  control 
tr,„  '.rt'^BgafTi^fH  .,f  nto'nai  SCSI'S  ar^d  Sustain  rti 
»»f'«  )ft  nfne"t  e^^oris  While  the  apparent  immortaHtv  of 
y  "  ,fl"v  ai'  'Bq.jia'  )ry  agencies  attests  tolheu  si/cress 

l«^*m- iiH'^g  »ui  1^  Support  agencies  do  vary  con 
i.'luf  dfti  ,  "  1  »!'  ijfigt  ^  a  rtrl  durability  of  I  hat  support 
f  .  >i  fxaopm  me  Jide'  agenCias  primarily  concerno<j 
M«  jniK'^.t  'eg.jiation  o<  particular  mdusines 
ii  I'lg  M,«vBd  "luf  Bb'w  » .jccess  in  conventional  political 
t^'-'-s  yel  ».imB  as  the  CAB  f  CC  and  iCC  heve 

^«M'  if^H"  B.jtunomy  BncJ  support  erOde  under  the 
.f'i.rt-  ■   >r  OBx*  ptjiiiK  Bi  'Ofces  and  coelitiona  Others 

•>         (n«   fTf      (^fTf  if^g  benh  regulatory 

i»-}H''.  «s  ria.H  '«(  owed  ever  more  authority  and 
■<  H  hvftf  arT)r>rrg  The  fftwe'  agencies  cr^argod 
««i  "     ^.K.a'    f«g,i«tc»o    p>oii1k  ai  slrength  is  highly 

A(<i»  M'A  B'M^  ir,«»  f  oofJ  and  DfuQ  A  ijm  i  ni  St '  a' i  o^^ 
'i«v«  !•»'". jM^trniBij  g'«af  aOiitry  to  resist  mr.jrsions  on 
it.H..  n  ,,>,).T>y  dor)  Bv/in<>riiy  while  The  C^*S(:  and  thn 
.  ,1  in^  Civil       grits  nave  been  mOrB  vulneraDte 

Ari>>,i  ,yr  n  r,f,  4,rnpi«  ei  pianfltion  for  Ihese 
),'i,.i  ...t,  <M  CBf'atfi  g»*r-.Bf  ail/ stioni  seem  plausible 
Hf  ■  .g*^    I'  i  I  w«f    fr>f  example    that  regulation 

,.g/>,t  flot  ¥  r>e"»iit».Mg  a  well  organi7  e<j  Const  if  uencv 
(l.^t'«'^«<t  H  »>  >og  an  rongfftssional  districts  whilo 
^pi«rt  lug  the  (  1)91^  ,v«r  s  large  number  of  people  m 
*(»/^  n,,f  r„gr^,^  »'Sibie  will  lend  to  generate 

1  .r>«»M'-«.R'  Doi''  <  a^  s.,pp<jri  regi/iaiion  that  distributes 
r>«  a'M^   (  .>si^     n   Ihe   opposite    way   will  not 

H''a  ->';f  tr>w  pi>i  '  ;  ai  st'ength  of  th©  agencies 
«"gi»g«.i  «<  f>n<>f^  f  ••♦guiation  can  t>e  axpiSined  m 
,  "  .  ,  »-<i..vr>iii  C'O'.iicai  terms  fWhat  it  more 
!<"     ,1'  '  >  ««t>iai'^  n  tprmj  la  the  growing  strength 

'i'  t'>e'-    >tii.ifi«-t,     Ma-^y    social    'eguiatori  a'so 

Citkfwn  ,..pc..  in  ».  „vx  .eiafvrtly  arg«rM/(»rl  arij 


widely  dispersed  interests  (si>ch  as  anvlronmef««l 
groups  and  labor  unions)  and  their  allies  In  Congresa. 
the  agencies  andthemedia  Still.  Itremalnaintrlgulngty 
unclear  why.  for  example,  aome  health  and  aafety 
reguiatof^.  luch  as  FDA.  EPA  and  the  National 
Highway  Traffic  Safety  Administration,  manage  to 
austain  pubhc  support  for  their  activities  while  othera, 
auch  as  the  CPSC  do  not  Such  differences  may  retlea 
factors  sijch  as  the  political  skills  of  the  agenc/s 
leadership  which  cannot  be  Systematically  analyzed 
Whatever  their  cause,  however  these  differences  are 
highly  relevant  to  the  ability  of  each  agency  to  achieve 
the  fegu'atory  tasks  that  ereset  for  them  or  that  they  set 
for  themselves 

Our  political  system  has  come  to  be 
dominated  by  two  views  that  a  public 
policy  Is  to  be  |ustlfled  less  by  Its 
consequences  than  by  the  motivation 
animating  its  proponents,  and  that 
concerns  about  implementation  In  the 
real  world  of  regulations  spawned  by 
the  pohttcal-bureaucrattc  world  are 
niggling  details  that  can  safely  be 
deferred  until  after  the  regulations  have 
been  signed 

CONCLUStON 

ThB  criteria  that  have  b«en  disc ussed  do  not  exhaust 
thrjsfl  thai  are  relevant  to  deciding  whether  of  to  whet 
eKleni  Of  in  what  form  to  ragulate  Certainly  there  is 
ntiihing  arcane  Or  particularly  technical  atioul  them 
ir»dBec]  once  one  reflects  upon  them  they  appear  quite 
obvious  Vet  with  a  tew  exceptions  suCh  criteria  are 
rer«iy  distussed  in  public  debates  concerning  regula- 
tion Indeed  even  trie  current  mOOd  of  skepticism 
concerning  regulation  as  manifested  in  the  Ad- 
rruniairation  s  regulatory  reform  proposals  has  failed 
lo  accord  muCh  Significance  to  these  questions 
preiBfrmg  instead  to  locus  upon  the  more  Systematic 
of  cost  t>«nefit  analysis  (a  matter  which  aa 
disr  uss^  ahove  Should  be  regarded  only  as  a 
th(Hsn(jId  inquiry    only  rarely  deasive) 

It  IS  important  I nal  we  attempt  to  understand  why  this 
»'^f)uid  De  so  One  answer  that  it  is  m  the  interest  of 
[Mjwer'iji  political  forces  that  these  questions  not  be 
sonnusty  addressed  begs  the  most  impK>rtant 
questions  and  is  m  any  event  almost  tautological  A 
more  use/ui  e«pianation  may  be  that  our  political 
s  yste'"  has  come  to  be  dominated  by  two  views  that  a 
ptibiit  poiit:  y  <s  lo  be  justified  less  by  tis  consequences 
tr>an  by  Ihe  motivation  animating  its  proponents  and 
tr^et  LOnL  or  ns  aOOut  implementation  in  the  real  wOrld  Of 
regulations    spawned    by    the    political- bur  BAuCfttlC 

world  are  niggimg  datatis  that  Can  safely  be  deferred 
until  after  Ihe  reguiaiions  have  been  Signed  tf  this 
e«pi«naiior^  is  cof'ect  then  the  remedy  can  come  If  at 
all  nniy  through  a  change  m  pubiic  views  as  refracted 
fjy  triB  poiiiirai  process  Questions  aMer  an  are  not 
II h »iy   ttj   Cm   ashed   uni»ss  people   tr uty   desire  the 

answers  ■ 

^   \ 


The  Mindless  Pursuit 


Hrn'W  /V    f'jrt  I 

hlr^Mfl^^N   rh.lt    thr-  ,  It 

.■M  I't.tiili.rni-iM  hjs  N- 

^t,,|    Ih,.    rush  „.  t. 

"  i.  '  I'  h  ii.In  iiir  Uril  re 


supplvinK  sdnirv.  the  murls  jrr  n->;uhiU  inl«'rpr«'Hnf;  fh** 
Ijvv  Ii  I  h(  nunul  rutt'ts  luhlr  l>  >i  hu^i-  sums  v%  hi-n  fhfif 
f'li  nKii  ts  ^  jn  in  s»HT>i'  wdv  hldfur"*!  i-  >i  ituui  i«-s  \U  j^»'n 
,  ii's  diwi  t  iiurrs  trt'qui'nrlv  inf^itn-nf  fnisrr{>ri'N.'m  Jr»je  mxi 

jr,J  fN.t.lr  Oi,'  ,^iJ,-slii  )  K  ►:<rinn  t, .  f.JV   it    Ullt)  Ji 

.  i-pt  th,'  .tp(>fdijrt,  f  .  .t  mkmI  N-(ii-tit  \i<  »■  .1  iix  r»'.ilit> 
.iiij  tH<ih  htiMK  <4lH.iit  j|<  iiri.-«..i<  iM.Mdti.iti  .it  risk 

 K  '•>•■  t,  ^v^rt^    li   .1,.  It  Jt„I  t...,  ^  ufH.li 

"  ..-.t...  t.iiri    I  ,.sl  l^-n.  tH  I  ^  .„|M.,fl...||,  ,„,. 

I'tr,  .,r.-«1  ir.  t»rl,l  ,.ilU   vvh.-.,  I|„  s  .  ,.i.,  rn.    .,s  th.-y 


r" 


 w^"'  P'urt.«»  »•  S«f«i,  Alt 

t  i«r"Fr,j.tH»  »  ah' I,  ,  A.  « 

«  Haia.nixii  Sutiata.ioa  An 

In, ri  P*cH«9>ny  Act 

U    '       <p  •  S4lvt,  Ai  I 

«ij«r«,  Currimitdon  Act 


U'otf  ■••(1  Lo*m*1i(  Ac* 

fuUI'^    H,4ttr.   S«r,,L,  Atl 

ii»  i-i^jtiin  sno  «»«f«ly  Afi 


I'i'.l    I  lo  .ill  di.,l  r)..' 


1"  1 1 i-  l"-in  (  1,1  \  l.r.Hik    if„.  i,,i,l)i>{.M.t 

S,,i|,.i    lt,,,,>,.«l     l.rrJ   .1.   It..    t..„>,.^  ..Jv.rsOM 

th,-  iruliislrv  wl.i.  is  rmw  li.-.i.l  ..t  !»»»■  S.i(i,.fi,.)  Mi^l' 
►  .1%    IfjtiK  Sjrt't^   'Vdrnitiisli  dtii  >ii  I  drs  wr-u-  N-H(>i  fv 
•  ,iU,-.|   l,,r,^:   N-t..t.-  (  l.iv».i,..k    ,.i,n..   1,.  ,.f,.H,r.i 
'•'  n.r    Hi.i    NKISV-.  ,«.|,.>    rf„-t,   n^v,-  nr.-.ilrr 

v^e,n^t    r..    «.,tkM»>{  ....(    W,,t..|,l.jN   U.|...,-t„IM.I  Itt. 


.ills 


to  Iti*  regulatory  •gcnol** 

>nsufn«r  P>o<luc1  S^'ely  Commi««ion 

^•cl«r«i  T*«(l«  Comml««ian 
^aud  and  Drug  Admini«rr*lion 
fm<lmi»l  A«i*iion  Admlnl*lr*llon 


*"iW  Jrft.i,f:.. 


ii.  |.r-.l   I 

Pi7-t     -,1  m; 


WU     Al-r  JI 
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by  WALTER  GUZ/ARDt  JR 


djfd*  wric  nut  nu-l.  jlthuuRh  the  mjfuirji luirrs  Kri«aiit%J 
aNiut  »hf  standjrds.  Jl  least  thfv  V.nfv>  whJl  thev  hud  to 
do  Hul  ttKiav  while  SMTSA  it  stiii  wfHln^  stjndaids,  thf 
JK*ni-y  Mvms  tu  hj^r  l<M»t  its  mlfn-st  in  them  4!i  j  rTn»ans  oi 
efftttmn  rr>,all«.  '  N-H  TSA  s  stjnJards  have  tn  tv  wi  min- 
imal ihji  thry  would  In-  st-U -di-U-atinK  "V-»  I  vnn  Brad 
|4ird.  djr«Ii>r  nl  th**  uttm*  nf  drtcn  ts  invi-sti>;jluin  tV-sidt". 
SH  ISA  itnik,  <ui»- 1(1  lis  l«-v%  h«-jnr<^s  in  miirt  dlttr  irvmR  u> 
iinpisr  iDniplu  Jti-d  standard-*  li"  J"r  ^nakl•^  un  trutk> 

S«,  SMTSA  hrfs  tfvn  ituiMi>>;  ^^^  IcKal  l>a-»«'  m  hinhi-t 
^uu/ul  Ji  1*  ruiw  niakiriK  f»l«:ru»jv«  i>J  ilk  power  to  iir- 
a*T  rrtjIU  wh^n«*\r(  ,i,/'srdnhu/  nu-rt/v^  i  it  4  v.rfrfv  'rtutcJ 

Jrtr.  r  sIm  ...  v.f  .»nd  (.rrs.-ni  ..n  un-^u-.-.^M^  m,!  .  ,|   d.-nr 

tt,.,.,  f|>!,M    ^„lr  h.^,..  rM,-»;  •  -('t-  v.|.|.hdr 


Mils 


hjvf  Kiund  NUISA  >i'ry'  n^ht  tor  inM.u 

■  A  *top  *.t  Ihe  Pitmln  ArTT\».  "ritnun  atniN.'  p>i" 
th«*  stttrring  mix  hanisms. 'werp  failing  in  skPu'  W-"^ 
Cadillat-*  when  NUTSA  began  its  in>vstigatnin  in  l'^ 
The  tailure  was  coming  only  with  very  >harp  lurnN  tt\, 
at  very  sl<"w  >fx«ed>  —  most  oltcn  when  a  car  wj"»  Im- 
parked Smte  no  one  tould  prove  injuries  a>  a  ieM..i 
ihf  (allures,  and  Mnt e  the  43.40(1  cars  of  thai  m.^.  ' 
\ft\  on  tfTe  r«»ad  had  ^one  thniu^h  9t>  per<«-t>t  t> 
Iivcn  t>  ^^  iould  nol  see  the  "unreasunat-k  rl^k  Hut 
tiiurt  held  lhal  whenever  st«fnnK  <'r  i>iher  ^M.i'  .■>r'> 
nl■t1t^  tall  without  vsart^inn  llidl  s  an  iirtrej-..  .i  i,i  -  -l. 
iKr  rnd  (.M  had  ii  -  n.  .1  i»y  the  . 'wni-r  s  ..f  I  h.-  r .  .  ■ ..,  ^ 
..irs  (hv  Ihi-O  i-inhu-eo  yedlN  old)  Ihjt  rhr>  '>.i.l  I.' 
t.M  (n.ulf  ihi'  re|><^^r^  v%  [thi>iit  I  harK«- 

■  Hreak  in^  ptiinl  Seal  f1|ll^  wi-te  hr ra k  mji  i  iH  i  tx  m>I 
virion  s  s,-at  in  miimi-  W^h       MuMan^N  and  t 

M  1  I  S  \  ,  ilrd  ,1  Killme  m  lllty  sfvef  muI  . 't  -uu  W  ' 
I  jfs  ►  i.rd  j>.>if)letf  i.Ul  that  the  detei  1  h.nl  ni'\r\  led  1.-  a 
iiMii-.  ii.mrv    1  >..■  <  iioipatis  li  isl  nrid  ni  alli-d  th.  .,^f^ 

■  Ke invent in^  the  wheel  A  nurolH-i  i  if  v%  h.i  h  .  n.  ^. 

Cf  M  I  nil  ks  were  .oIlapMriK  wlim  Ih.'  li  Md  In 
,  .Ml,.-  mu  ks  vs.T,'  e»i  11-ded  hy  uverweiKh'  taoijHTs  CM 
^.ji-d  I  hat  the  i  in  rrlnailiOK.  a^dinsl  v*  hu  l(  ii  vsjrrn-d  m  ii« 
itrm  I  ton  nianualh  t  oriil  ituled  uwnei  ahuM-  I  h--  n  >»i'l  ' 
ifuil  Ihi-iv  v%as  HhiJ-M-  all  rij{ht  hiililvsjs  rrn-"  ti.i  t^l\  t 
s4-<-.it<u-    fvrrv  Nnty  kni  tv*s  irut  k>  af  e  ^  wim  d .  U-  ■  » .  '  1. 


■..hlr  .It-l. 


>.hi  hav 


,  M  (wtifmn  ti>  ihv  Siipi 


I  a>'         I  .»<  all*  o 


Involving  mlllloni  ol  p^oducti 
Mull  conluni*r  praOucll 
Miilrdoul  ■ 
Madicii  divicai 


Modii*  hom«a 
fooO  aruga  anO  coamalica 
Madic  ■!  dawicaa 
nadiaiiar>'amiiung  davicva 
Biologic  proOucIa 


flfcr«fl  anO  corriponcnli 


icai  iuDitinc>' 


and  Uadlng  to  th«*«  '•cslli 


1  4  rntliton  FofO  Pinloi  inO  BaCKit* 
14  }  million  Fir*i1ona  500  riO>aii 
Corr*clNa  idi  iot  Liili'lna 

2  OOO  Tippan  gii  i1ov«i 
nalilQn  Purlrii  animal  l»«d 


PappariOga  Farfn  praliala 


139  wid*-6odl*d  atr«ran 
no  00«  Am»r.cBr  MoiO'* 
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.If  I   I  III-  ti«-»l  tnii-»t 


I  11  \  iFi  •uniciiljl  Iji  li>rs.  '  such 

iiti-iii<.  hrjki*  |jilurt*s  jnJ  bjlJ 
uf'vliTMitljii'il  hti-s  t.ik.'  J  hik;  •  ^'iiiik      'hjr  pt- rtr-nu^f 
Si.  mslfjili.t  pff^Mii^iii*  vMrh  i»t  jIIs.  ir  w.iuld  t»rnuif»-ir- 
.if»lir«K  ii'  N  iit't  ,liivfi  rstm  jli'iii  r«-nuljf  ^chulf  in 

'...I      .r»1  I.ivs^  jt...,,,  Jd^.kir^n    hul  ifi.rM-  Jr.- 

.}..,i.,r  ,.!,,-..>  I.    (.(M.tM.i.-    SKISA  h.is  l.-iinil  it  |N<lit 

  f   ,,>,,.  I, .v»>.-.-l  up  tin-  ^  Jr.il 

,„.   .  -  I.  ->   ■'  |■■.^^.•>  ..r.u.n.l  ().-lr..il 

..in.rt.ul  I'n.le*   Ak'T' 

■  :     .  .  .ril.-r       jIIs  >.t  .  jis  tl<jl 
,,,  ,f  M,..,  t  .■t...^s,.  ...  -.t.ir.J.ii.ls  s,,„  ,■  Mir-        i-Tit  lit  Ifn'  C  di 

\/t.,Mnstt.H,..r'    Pt..  M'\    i.k.SHISA    f.Js  Sfli  sh  

;  n  .t),  Ilk;!.  ,jr.  .tioJ  IIm'  shiM  in  .•mphj-.is  h,iH  »rini»' 
.1.  n..  tr„„l>    .t  t.-M.r.k;  r.-r  ni iissi.  ir.-.    v%hi.  h  h.iv.' 

.V  .-.l  r[..[ti  ipisi'i-.  ii.  Ti  .iri>l  .eriitii  dti..i'  ■  ■»  ri»'v%  .  jr-s  ii>  llu- 
,1  '.I.  iH.'.l    .-ii.l  .oi  ••i>l>  >tt  ■•uti-iU       ti-^lin^  (  .If 

 I.-  ■'  ■■.)■      -'-st^  d  ..t  f.v.|nn  M 

 ,.  ,rr,.p  if>.-^  >  .1^ .       f        .T.  f..r  J  v%  hilr  l^s  lh.-«r  .pvsn 

I  I  \       s  It  .>   .  'r..  1,  t,t„i        v%h.ii  IS  K.iptH-niii^{ 

tr>  .li  .N .  T  I.I  Milt  .1  I .  Ttl  .-vei  iiin  .•  fKHnt".  1  lut     In  ncv* 

I  ti-slin^  Ihi-  jwi.inr-  IS  v*h.it  rti.v.'ir>s.  Suvs  KI'A  i?.  l(H*k- 
;  ■  .  ■(  .11  l^  .-t  j>:.->  I'wi  J'  .Pii|p^  '.liiol  .  .IIS  \S  1-  n-  [H'trihr-d 
VNL.it  M.. lilt's  iPi'ir.>ii  it.ii>l  t>  lliJi  this  siwil  it)J\  iitiilK^' 
,  .  ■n,[>.iMi.-s  ii  ■  [>.«N  t.  |ti*.->        ■  ,iis      h..s»-  ,in1ij-s.l)>jli,in 
s  I.  r-.  iH-i-n  .1^1. 'I  Lii-.i-^Mi-il  vMth  h\  iht'ir  nwn 


1.1. 


t  thi- 


tll.-\ 


Mitt'  I.  Ill  \  slir  .ts 


r    I  i.lS  Ht  I  .vs  IlrTS 

I,  K  tfii'i  nil.*s  jMtl  U'trr-r  miltM^f 

t'.ittli-  .1  NMVM'fn  the  (r>- 

i.tistitiiir*s  pri(iH-r  rT>Jirii«-rwrn f 
,  |.rfit^   \  PA  v^ jni>  (.  hrvslcf 

,  .11     I>l,|t  llir*  .Ij^t-ri.  \    IPMSIs  Jff 


..  1-  ■   ■  ,.-,«  i?|(l  V.        II..-  .  .irl..,i.-tM,r     I  I'  \  r.-pli.->  th.it  ih.' 


l.'M^Tis  J'ul  .i.l|u>trni 
,nL/.MSts  I.. I  .ill  ll.. 


1^>  tilV>Mll 

..•  tPiiii*tr. 


 Id  ^....n.p- 


» .ilK  jnJ  li'KH"iK  iiurnU-rs  Jpd  l'»<>k 
s  {.Ij>  ti  i  tnjk«-  J  nurnK'rs  ^jnii 


ml 


.>l  tins  Ui-  v%jrn  ihr  sljndjrds  rnvJ  Ij^kMUt  .  Unrns  IhJt 
.ilii-i  tlt»-  m.inuf  Ji.  itjfi  is  hjM-  K'fn  jd>  iM-d  Jhj»  vriu-  «il  tht'ir 
»jrs  jr»-n  r  tjujlil>inK-  Ih.-)  pr«-N«.nJ  plJn^  tur  Ih.-  ^^^^•JpfS^ 
p<i<sMblt'  "j  Ivvfjk  lit  thv  i  jrhurvrmn  ntixUitt.  vxhi'n  j 

^-uhurt-riir  replj* »'nii'n i  rtiinht  Iv  K-sl  S.-m-tijiitins  nv t-r 
whjr  ^Mn^rlrur»•^  j  prnpvr  h*  »  jn  n'»'"'hs.  |ji  ksnn 

-..ivs  ^^hllr•t^l^'  s ( .r»i p J P i«'s  h.'tii-hr  Uiirn  ihi-  dfl.u  rhr  mi)fi' 
tinn'  lli.ii  K"*""  l<-^»*t  Ihi-  irfts  'lii-\  hj\»-  Im  Jditist  Til 

1-11 J  this  rir»n  fun^t  ^.uMf  |ji  ksnn  wjnts  itn-  11'  \  li-  K- 
i-n  muff  pumrivr  f^ivvr-fs   si  >  rhjl  rh«-  m-sis  i<i  lh»»  ditjriir\ 
Ijtlus  K>  Ihr  mnipjnu's  v%*iuld  U-ii'mr  Iihi  hi^h   ' 'vd  dt- 
nir-!.  ummh  »u»h  tj*  riis.  and  shudd«Ti  jr  thi-  pri'S|H.»  i  of  si  ill 
hi^het  ni>rs  li>r  .-innsinns  ,  nnlmi 

B\  wj\  lit  iLs  julhiinU  t'v^i  nxjrkr-tm^^  prJitm-s  ifulud- 
inn  jdv..rtisin^  jiul  k>  jrtjnln-s  ih.-  f.-d.-fjl  Tudi-  C  uinn.is 


nn  IS  jIsii  prdni  in^  . 


und  (in  rhi-  ft^jll  sij^.'  lis  nui>f 
iiitt-fr-snnn  fulr-  s»>  l.ir  N'^Jn  in  I'^^h  v%  hr-n  f  i  ird  d  is*  ■  i\  r-rcd 
thjl  snn^.'i'l  its  sinjll,  jrsh.id  pisMns  thjt  vs.-re  s.  uHinni.\l- 
if,dfr  v%j|ls  \lth..unh  thi-  vsjrrjnrirs  i.n  snni.-  .  >!  ihr  urs 
hjd  cvpin-d  F  ofk)  v%  iTukiiiH  *%hal  ir  i  jIK  K'"  "J"  J*^'' 
lustrncnts  rr-piiirs  In-f  in  ihtr^v  » u..ti  inir-r'>  v%h<i  mm- 
pldin«*d  the  rrc  t«xik  th*  view  that  ih*-  rr-pjirs  should  hf 
dtlfffd  111  4II  tU'<iiifncr\  n<il  |usl  t umpl.iininn  nrn-s  \*hjl 
hnrd  tjHr-d  ni>«>dv%|l|  ddiustmcnts  thf  JH«*niV  i'H.kr-d  .  .n 
.IS  r.-l  \\  jrr  JnlH-s  "  Votyi  Hi  ititw-d  dh.  uM  1^  1  ■  ini  lli.  ir.  .  us 
ti.rtirrs  Ih.il  il  vsiiuld  rJU^V.*■  J  Iri-v 

rhi-  }  H  Ihnunh  hjd  ^nl  thi'  v%ind  up  atul  ii  lus  ^ti.m- 
nn  Im  d.-M-li.p  .1  MT\  i-»pjnsiM-  .  j-sf  .i>;.iinst  l.ud  p'in>; 
l.ir  N'^p.n.l  piston  m  ultmn  Ih.  .  .  .nun  iss  1.  m  is 
thjt  hn.l  IS  nHoriMH  s*-riiuisK  d..».-»ns.-  ..Ms  tur  sali- 
,ind  IS  nusf^pri'si'titin^;  tln-m  in  ils  jd \ 1  isi i>H  Js  duf.ihl,- 
.it>d  n-lMhlr-  In  ,1  priitv.s.,1  lun.itii  i-vt-n^ri  ih*'  fi-lini.'r<  of 
ri-m)lati..fi  the  KIC  IS  siiKK«">»"iK  ih.H'iv  pILlnl  it>»-|l 
If.  .ni  .  h.irnf*  '  Pl  (•>'">•'  jdM'rlisin>{  \  iir..l  must  <  i-nspn  unusK 
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I  \\c  most  dangerous  component  is  the  consumer, 
«iiui  liic"   ^  fi  .  \.,  y  to  recall  him." 


displjs  .r>  ,M,t\          ,            {    tji.ti^  tf.r  i^t-n.  shields  pi.  kIuU  .ttnh,.ni  J  rkri  Bui  bJM^JlK  (h,- C  fNC  likr 

U  fM.n..pjl  rijv.s  is„r,  ^  j.u)  K  „       N-  l.-und  \>ns.-S  hJ^  j  |jtjl  J.t.-vt  h>pr>mjr^  ihrusi        tu  tn- di- 

u»  Its  ,jr>   jiKl  „u,s,  jis.,  ^.|jM.-i   J  J.i.^i  n.iiK,-  I.,  ihf  frttfd  dK'i'f^^'  pMKluil  doretI>  and  dt-^ign  Hut  the  t.Wf- 

vMnd>h,rld>       '..  V.           -t.,!  ,,r,     si.hi.^i  I..  J  Mitwun  vshflnuMK  nuintH-r  nr  pr.Klutt-vtmn^tfd  iniunt-.  probjbU 

'  ounr  nut  Jroni  Jault>  prtnlu.ts.  but  Imiri  erriirN  tir  rt^.k- 

S...,ll,..s„.K  l.jt.l   t  Tj  I..,.  ,rsi..„Ki,^j       sjMr^K  ihjf  lt-.sn..^^,.rtb«•.,.n^u^u■^  A>  f  Patru  k  \U  Cuirr  ol  th,- dm- 

Kjf-x  .irr  .iKl.-.-.l  r,  i,..r.i,-  ,4  ,1  .ii>ijt-i.    ib..i  .1  ,jn  i  htid  ,.ui  U-t.-rur  Ekurd  put^  it,    Tho  nimt  djnK.-ruus  uimptint-nt  is 

.ttM.ui  dvloK               (f„.  I  K    ,.ii,i  ilrhii.-  jtivvsjM  until  th,'  mnsuni.T   jnd  th.-n-s  m.^jv  tn  rei  jll  hini  •  Bv  i^.n - 

Ihl-V      vl..  .tv         .,  I             .        I.   .           .       .   ....      .        .1.    .     I     T  1         .  L.            1.1..  .           .                                 ...  " 


in    .h...,M  dt.-p  ,Ti,n,.-nt  sUndjnK    tr*.-  (  F*S(   ni.,>  In-  j  rn.^lrsl  sp.-r»d.-i 

»  -tJ  lijs  II.. I  ^,,1  tuir  ,1  «  ,11  ,  .,^1  jb.,ui  UO  nntlh.i.  ifi.s  \,-ji   jr»,l  k  i,-quii.' 

I  (■■  .si  i[.  Is  .  I  ir  Mis  .  .1  |>j[>,-i  VM  nk  li  Mill  (tun  V  iliMrii-i'i  .  nn>p.irn»-s  <  )n  l>,i{ 
1J,}<n^>    .i..|,nt  ,|„.t  [>S(    luM  vl..,-Mi  t  pjss  (hi-  ...>l  tx-iu-fit 


\M  IS  \  .iiul  tUr  \  1 
.  l.-tl  >  n,i  lt..-ii' 

}.-,l«.l,-ls  J  ,..l.^.' 


fMp.rtdiil  Jt  Jhi'  I.mhI  jik)  l>ruf<  Avlni  i  n.stu  1 1.  ir> 
p  A.     f.1,1  th.--,  d.-  n..i  I.. I  ihr  m..M  p.iH  .  .-lU.-i  .  .n  .ii^j 

iTx-tiK  M\,-i    |,^j|l   pi.vsfi     Ihr  M)-\   tr<.)»nnj||>    li.is  mi.Ii 
\        p..VM-r  ,,i,U   in  lis  mriM^fil  nv  ,-i  imwIk  j|  dvMi  rs    su^  b  js 

pji  i-iMjk.-ts  .uiil  .1.  ,-i  pi,.d\u  K  llwil  rinil  r  J\lt.itii>n  >ui  b 
It        IV  jnd  n>i.r..vs  jv,-  ,  ,wns   |i  hj>  lud  vmu-  dispul,-% 

l'""'t"'  "^'T   sMt>.l.ird>  «itb  .Minpjiu.-s  likr  (.rn,-T.il  J"!.',  (ti.  /,- 

'  .nul  K{    \  ,n  ll>,.>,-  hrkK  iV-M.l.-%   ^  h i ,n,-vj ..  j  1 
hr...K|        .I.M.  N>ij.,lh  sjit.|.|r  l».  tIJ.k  d,.«n    I  brv  .  .ij,        bai  d 

'  '  '*  .1  •«        <-js\  I.,  put  J     i.-^diiwi  li.  Jli  ,rnp|jnU-d  pj.,- 

'""^  I  inakt-i    I\  .»i.  (b,-  .Kh,.,  hand    lan  br  hxt-d  iradih 

tun  is  ,  jl  thru        rn..uKb    bul  lh,  \  dir  hviid  tM  Irjn  k  dM<«i  thr\   \\a\4-  btM>n 

l-'f"         >.'l*li.,lb.-,..nMiin,-i  U.-iktjIK  th,.uKli  iiutuMr^  jnd 
ill'  iiiilli.in  ,.i       ,  \  rnjiui^f  t.<  ,  iN-mvi  w  iihuut  tixi  rmi.  h  ji  *-il»it\  jnJ  »\  J^tr 
'■■     '..  '(    pn-         ,t  ir,,s  fi,.|J 

(,hhI    tbr  Ml.\  l>,ts  lb.-  .MitlM.Ml\    t,.  b.in  .1 
,1  (.■^,iiils  js      rm'|iJ»i-  1..  b.-.ilth    ll  ,,i|ifi,il  i.rdiT  ir 
l,k;.i.-pt  .i^.-i.  ,,ills     k.iil    If,,.    thuMl    .i|   tbi»v«-  .ilb.T    MLMNiilrs    l^  usujih 

jii.IjM.-  /r,,ill  I,.  /,i..lnjtr  j  ...fupjin  ll.  fun  its  . t-  i.-^jll  M 

''■  rlnuinh        F  I>-\  M.nu.tiMifs  |,.jr.s  i.k,  U.ud  ..i<  p^bli,  iIn  .is 

^■'''■'^    (..['.  .1  VM-.i(.,  .n  j^didsl  ll  H  n]  piii^Jti,  rts    1 1  ^Il.l|l.|^,■^  pt,-tl\  wr-||  ir 

AMI  trvJlis  ,,|  tbr  tuditM.njI  t1.•td^    Hrttir,K  Jd^MrUlr-d  tulij  l^^-^pIlr. 

I  k  s  I.,  Hb  Mirr  k  kil  plr't^t-l^   p  nsont  iiis  niusjutmnis  Jnd  b.  .tulin  mlfvii-J 

Jjpf.p-i         iip.ii,,,,,    ],,.  T,,,,lt  n.ti  vMlh  If.,-  p,-..  ^,,up  .iH  Ihf  ^b«•l^^-^  dKiUI  ds  v^rW  js  p..sMbl.-    ^iM-n  tbr 

,t  V.  .tr        p, M.,     r  I'r.KlN.  I  Sj|,t\    \>t  l.iMK  .  b.iin  ..I  disliibut|..n    I  hr  iti.  ,n.  p,  und  d  i  fti.  tj  I  h.-s 

"    '      "    ■"  •  '    *•       "        '  -1^     '  .li^.'d  tt,.   ,  ,  v^.lf-  Iflr  v^.,^,■^  ,  ,(  v  l.-nl.h,   .1 1  kJ  I.-,  tll...|..H,.  .i  I  .  b.M<^,- 

'1     I-     I  •     ■     ■  ■     ,      t-       '   I        J.it.K'-'       'tul  tb.   If)  A  >  t,..,,.K  ,  .,rp.-.l  ,|P  I.M 

b\  ^.'tne-  pi.-vsi,,,' ^f,,up  »ill  .-M.l  bN  ..piir.«  I..,  s.,1.- 


Jrl    v.l,.,t    ...  I,. 

rt.,>M..n  ^^bu  t 
Mulh..ti>  .It  pfidul 


It-.l 


J 


180 


VrJiN  h.i"«  ^jJ  Ihjl  WmJ  t'l  juthi  iril\  i-r  .-thu  jl  (Jr'.i>;s  Wtt-p- 
in>:  thi-m  ii»  Ihr  nurWri  utitil  lhf  \  Jd-  n-rlihi-O  sJtc  jnd  ft- 
tujiKius  ',  thi-  ri->ulis  rjn^i-  tnini  JutMiius  In  bjJ  In  j  study 
thj«  sUnds  js  J  l.iitJnurW  in  th»-  h»-lt1  Sjni  IVIl/nxjn  nt  tht- 
L  niM-rsit>  itt  t  hitj^i'hos  shim  ti  th.il  Ifu-  finxif-ot-t-tlu  jt  y 
ffmjiifmt't'l  hj>  W«-pl  Minn-  usi-l»-NN  \jni>;s  trum  m'ln^  f»n 
H\it  It  hjs  jIm>  ili'priNftJ  UN  I'l.JiitN  1)1  t>t-ni-hi  nt-vs 
ttr\i,;s  .iful  h.»H  ki-pt  Ih.'  [Uii»-s  .it  I'MNiiii^;  JrlIK^  liiK^ivr  fn 
sh, .•!.(. 11*;  tUrn\  Imin  •  i tm^^-t iii, m  Mti  h-iljf\.<'  >'i-)t/ni.iti 
.  1  >i •! j'liifil  J  fillet'  rifi  tiiss 

fhf  ■•'  th.-  F»-..ill  ph.-n..ri..-'..T.  ,r.  th,-  [.,.m  .t.^jil.- 

NHixhtv  cotrKidt-O  with  an  f^plnsmn  in  tht-  nurrit>»*r  nt 
l.iwMiiis  br< 'UKhf  .ik^jiiiNl  1 1 >rnp-inii-N  I.k .inti  smjll  u>i  iti 

imtfs  JSS4,  l,il<-il  w  llh  Ihf  uv-  .  .1  It.i  ir  [■iiK.lvi.  ts    I  lu-  rvv..  Ji- 

ftit.ll.-tr.i-tits  .ir.J  if..-  .'ft.irts  ..t  rt 

In  \hv  hrltj  i.t  pri  -Jii.  1  l.jt'ilitN  it.i  .  ti.in^;.-  .  ..rn.-s  >  lost-  I.  ■ 
.J  ill  »  ti  irt.il  ii-N  1  itiilii  'II  I  III  il  ,1  tl-v^  \  f.ir^  .im  I  .iiu  .  nw-  .  I.iini 
in^  tLiiTiii^fs  tin  J  pn>ili»*  n-ljli-il  iii|vif\  msu.tllx  hjJ  t>  ' 
curt,,  rh.ii  thi-  pr.Hlii>'  v>  .i^  ,lit.-.  iim-  n'ltir  m-ms.-  iN.j!  .1 
l.iii^it  I.  ■  iT..-.-(  I  hi-  *i,.n.,,i.,.  lull  '  V  ■»!  ,iJM>l.iriS  I  .II. 
(M.rt.ini  .  JM  t...l,)  ih.-  t  K  ..|.,  it..itlii.n  (.  •.!  I  r.-».n..  ii 
jt.lr  v%[,.-fi  .1  »vjilit-.s  ii  iui.-U  '  s  .1  [H.ttir  >.|  t  ..k.-  'hai_ 

t-iplovlvJ  *vhri.  sin-  w.is  putting    t    i.t..  J  ti-tnui-rji.ir  Sh<- 

ttl.i  lull  If  pM'Vt-  th.ll  ItMTf  h.i.t  U-t-|i  Ii.*nlinr-tH  f  Mifiir 

v%h.-t.-  in  ih«-  !i.i.^  sk«-ti.  ..I  (  prxklii.  liMit  4M.m..visK 

th.-  ...n.p.iin  Ji.ln  i  :ni.-t..l  its  t>..tM,--  !,■  I'lpl.^.l,-  it  wjs  h 
dhl.-  wh.-i.  tt..-%  ilul 

\<.v^  th.ll  st-nsihl.-  vli><trin.-  W^^h,  'Jk.-t>  i.-  •■iin-nt.-s 
.mil  stin  t  h-ibilitN  hkr  C  .iK  iriiMf  'Ms  i^w  n..iki-i  r.-sp,  .(i 
Mhli'  Mil  t-\.-r\thin^  \S.-  tn.t\  I--  >..ni>i>,;  l.>  thi'  pi.ir.t  vsh.-if 
jII  Ih,-  t.itilt  vMth  th.-  pn...lu.  I  I...M,-  iMth  ih.-  ,  ..i.tlui  I  ..| 
its.ivM^.-;  I  .iv\  Mills  h.iNt-  tH'.-ri  t-i.li-ii.un.'vl  .  l.iir..irk;  ifi.n  ■  .n  . 
jr.-  il.'h-t  Iiv  t- {lh.lt  IS    lu>l    .r.ishv    -fhv    .  ^^  h.-i.  lh.-\  ..t.  .h 


A  tiJins  Jf.il  ih.ii  .1  .  .11  ,s  iir.sj).'  v\  h.*i.  I 
hlK^d  p»tjistrijn  It  (n.<lt»j|!  pi,i\t-r^  susl.im  ht-,id  ti>Hi(i.** 
Ilif  iiuk«-i  «it  fitrlcuris  ditln  I  J.'Mum  m  .-n<Mi>;ti  sh.Kk  t*- 
sisr.Ki.  f  I  h.-  Tn.iculji  fui.-'  ti.is  i\-  i  \  •-!  t-fff  In-M  n.ihlf-  v*  h.-' 

M..1X   ,MlI^.       .(Kl  -h.-  !,rik  . .!  ...  .k.iN.H-  h.iv  vv  r.ik 

.■I.,-tl    tl«.  .i.lirls  h.lw   .•,p.ir..l.-.l  list.  i.t.i..  .I.-I.'i  t 

th.ll  ,-nf..ii.i.-  ..r  .i^^r.iv  .It.-  ih,    ,i.    ,m     ..ilh.-i  u,,,r  >l,r.-.  il 


K,-.  .Ills  t-ai  •    I.-.I  If.is 


...iup.iii\  UfulN  v.ois  j^..  f^-..pl.-  ih.>«.>;lit  (V- 

11.. It  m.fkl,.  .1  pf»-ll\  fi,i>in.i  jiili  in.i  .hill-  \.t\v  pt'iipli      .inJ  |ii 
iffs     ,if,- sdN  iit^.  t  .ii>  I  yi  >ii  il.  I  jn\ thiRK  n^^hl  '     (.  .  >rpi  ir  jl,- 
1.11-.%  t-rs  .lis..  s.iN   Ih.l1  jM,-i  .1  hi«  r.-.  .ill    th..  r.,tn.h.-l  .'I  pi  i 
\.ii.-  l.ivvMiits  irui..js.-s    ViiJ  ,.n,-..t  tht-ni  .iJils     \\  ,-  ,.ri.-i. 
jii't  It  .-  ihJl  ih.-  Iv^jI  I  i.mplaints  p,u.ifi?lT  Jsf  ih,-  r.-.  .ill  l.-lt.-i 
ttu-  iliH.nis<|j>  s,  ,-|ijf  u  I 

Gi  •\  ,-rnn»»-ni  jt  t u  ins  jntJ  pm  ji»-  lit iKJH»'n  jK.  >  hj  \  f 
.»  vsds  i.f  ht-dinn  -.n  ,-.i.  h  ..ih.-r  W  h.-n  •  li.-  .^ 
vrnni,Mit  sUrts  an  in\ ,-slinjt  i.  .n  ih.-  t,ii^;,-i  n.fTi 
p.ins  hjs  t.>  pc.diut-  pil.-s  III  d'sunt.-nls.  ^\hiih  Ijl.-i  un 
prii\  id.-  th.-  bjsis  h>r  pr  i\.il,-  suits  I  h.-  r.-\rrM-  is  jK.i  ir  u,- 
^1  .\  .-rnnn-nt  j^.-n.  m-s  niuinlnr  iml  liti>;.ili"t.  Ii..'ki!i>;  h  .r 
.  Iii.-s  \\jrnin>;s  issu.-il  h\  r.-^uLilnrs  h..tt..-».  .iK.  sDi  up 
suits  S.U  Ih,-  f  [  )-\  sUrts  til  t.jlk  jb,.iit  sid.-  vt1<^  Is  tmn.  j 
vliu>;  Ih  jl  hjs  h.1'11  .11.  th.-  fn.irk.-t  Inr  tv\,-nt\  \.'jrs  s.i  \  s  M  i 
,  li.i.-t  Hi..-ni>;  J  lJv^\,-I  v^  ith  H,-i/l.-!ti  Kiihm  m  S,.«  V.rk 
^iid  JH  duth.iniv  tJM  pmdij,  t>  luhiliis  Shnrtlv  thi-rt  jlt.-i 
v.'j  nu^hl  stt*  2<X)  wtjni.-r» .  I<)in.in^  lo  suM.-t  tn  .n>  th.it  .  .'ii. 
pldrni  \  Kiljttnns  iil  f-UA  or  C  PS(  or  SH  IS  V  sljn,i,irils 
I. in  Irjd  I.I  pri\jt,-  .h.irn,-s  ut  n,<Kli^,'n,  r  j>;jinst  .i  .nrn 
p.tn\  hiji  Ih.-  Wiiit,-  JiN'si.  t  I  111  Ih.-  ..lh,-i  «  j\  i . m ipluiii .- 
.1.  ..-sr.  I  tiniMiiru/,-  .1  1  nrnp.iiu  I  n  .ii.  st  i  n  r  !i.ihilit\ 

Ii  .1  hiM.id  s,Tis,.  ih,.  pnii.-ss  .ii  vM.rk  her,.  :s  si-r\ in>;  .i 
im.i.il  irti^M-i.lli\ .-    ).ul^;,-s  jiiil  |ijr.,-s  .ir,-  s.-tiiri>:  mil  nnl  1." 

vM.>n>;s  hm  1.  .  .  iMi[H-r.s.il.-  Ih,  inH.r.-.l  \^k..sr...M 
M    S.I.  h-    .1  pM.U-ss..r  ..I  .■...niirni.s  .ii    \i.,,-fi,,ir  I  ni..-. 

,  if>.T  v%,.rds   hjs  Ih,-    d.-vp  (>.Kkvt     S..  th.-  l.ivis  ..|  h.ihil 
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lit    n»,*>     iff    lullllli^    If.lM    d    .sut'lrt  IJt.r  .11      ii.rjtis    Uii  Ir 

•K*  Uir  Ifrl.J*  lMv.Jlii  rn..lr  i ^Ils  Jj.^i  ttu.lr  Ujfilit,  >;r. 
lW>    Itij|iul4>  lufrlk  >•  lU  il»kli-i-J  iMjk.-   wit^t   (»<»lu<ls  ]itfs 

twtll  iIm  111!  >rr  Irxiiii^  ji>  Uinr  (•Urii"  -I'l^l  «iri'i  r  jhsi  liuir  kjlr 
IV  MiU  rt-iii.iin  uiijttdindblc.  lht«^  ill  uKr  nui  pit-tUv  nt  |i 
Atniifv  irisurjntr  Hut  iniriiinur^i  ['tmrtluir^  idt'  nfvn  In- 

4k  rltiilrtif  js  iiir  Irstsol  j.  liMl  is«  IN.il  It>r  >  il  <  1 1  it- 1  ,  Jl 
rir^  ■  »ut  jiiiJ  ilTr  [•rrt«iiiii<is  d  «<  tul-i  1 1  <  y  jr  sur  j  t>,  r  hj  >  r  •nr 

uy  rupiilJt   "-Itf'  l>>r  *lir  .il  ttir  j«\jl.ls  !Vii.»;  r  tt  t..t  JjHi 

4Kr«  S4.  ir>r  li  -t  Jl  .  t>sts  Ml  {'nM  (l>^  •<  >'>ii.  r«  «(  I  lir  il  u  rlil  1  v  r 
liir  Miriv  '•!<  itir  Ttk^ruitartui n  «%ill  t>r  vrr^  hi^h 

Ml  itiik  U^^r  w«  idt  r-H«n  Ik  lli.il  V  .•it^it-s-.    tftr  J^t-ti 

1  irs   dllJ  lltf  I  (lUrK  M  I'Ul^U' '  M  fll  N  '      i|  I  Jt-l    I  •  ■  tH-^lf '      it  fi 

1  didi  iMt(  ■  >  •rripniirr>ts  •!  ksI  ihr  jiKti-.,!  rtdt»:fs  i.*i  sjirts 
J»rr\  .<instiliirl  Mttt-llii'l  (i«  *\jfils  <t  uryAs  tfu  r>«-v.  Lisrt 
.1)  {.Dir.  I..  .It    IS  »«nn,4  1.'  hjvr  li  tt««    ,  t.jt^r-  jsKt-w. 

lililNdthk  It        tif  ir>  wit-     \%  IS  rrvj,J.  sjU-  l"t  t^t 

vitU»;r  itlfit  M  lil  .  ii^t  Ifh'  ritdli  •>!  irnrn.  >n  <K-ris«'  rtn.ir  Mjr>\ 
jw-tipi.-  .  Ii.  «->r  I.  .  t>r  .dfr''  .  I     r.,,.   Th.-.i  f...,.t 

ar>it-  III  y  it'll*  • 'tfif-i  l(irii.  irivi' I,  ik  f  r  s  J..i  1  .^ji'  ;■<r^ 
r«ftJ  li'l  rwrjmmP  I't-Jsfirt-ls  (*r. -pir-  »s  ti.  ljslt-1  »«  Ji  twils 
di<«l  I  rirt-xLiNt-  ..w.tJ»   dii   tun  r-^.-fsrHHl.    ^  ,11  '.J*^  I 

liu>  kui  li  trttlirmrrUk  Ji>  v  m  dv 

Likr  i»4i  ttt^nv  iUfH-t  Itntst-n  .  •!  tr»-^ilii|i    ihis  1,  .ss  m  t.^jr' 

miiir  |»rn|»l»-  thjli  II  lHf»^     n»r  [h-Iu  M.  iJ'  it-s   »-  1 1 1  It  't.. 
»s  tui^r  lixkk-M,  iiw  wrr  kluili       tm-  ►;uji  Jf  iit-t- in  It..-"  m 


tt<r 


,  tf.r 


tltr-\  (lu^MMi  I  tiTMi  itirTTiM'K  r«>  f  urllifi  Ihrii  i«itk  s  rrijt  tii 
1  tras*-  Jk  ihr  (irlUlU  ti  >l  rri  k>  l«-4knf-sk  JiItiilMHt\f-s  l<i  I  ht 
,it1  IMr  .  itsl  ,it  kul'si  Ji/in^  ihr  I  rt  kle-ss  >siif>  I  IT\4tlr-T 
»t*r>  ftiui  ll.  Ihr  luh  dir  lul'lf  lli  l\\J\  l\\r  nmst  r*f.rnblkr 
pii  kIui  ts  dnvw^v  M(i4t  diV4iJvdn(jk^r<J  will  b*-  ihc  pixu  *s  hn 
Mi  ill  fiftJ  1t-^k  (Ui  Ihr  iruri-t-l  ihdl  lht->  1  dit  dHnrJ  Thr  liiv>  irt 
I  I  -I  Mr  fTi4U'  w  til  I  k  III  iw>  s  hi  iv»  li  I  hdii  Jlr  d  i  haiM  sd  **  ■  <r  ti  ><iilf 
ldir>  a  irui  i^'f  lair  Ui%  i.v»ti  hrr  f'fr»  jutn  mi  ir>*li  ■  lirap  lii  lu-^ 
f'lji  tinJ  tl»iisr  ilrlii^  l«r>'ilij  lu>  iTirdKs  v»  tirl'  d'f  it- 

^pdidhlr  lt>  HM  Idiii  \  411 J  <  (isll\  wildv  Jr>  ii  rs 

In  tirdrr  In  br  hnrh  ffT-r  and  rfhrirtil   il  srrms  ln-tin  t. 
ktn  V  r  II  ir  (Hit II  tr\  thdl  Jislnhuir  ihi  rut  ik  m  111  d«  t  >,,!  tti  >  1 
Jrlilk  nil  II r  WTtblbh  tn-l  *s  r^t)  1  1  insuriirl  drt  J  Midlmtji  tulrr^ 
'^•nirlin»rs   n\diiLil<ii  turrrs   nidkr   klra>\    ditJ  Jdii»;«TiiLts 

pl>*du«  Is  jnJ  tl»r  1  I  illsurnri  If-rls  (Mi«v  rl  li'ss  li .  i  liJIi^r  t  tidt 
hul  llxr  I  HI  t  rs  In  r  di  In  m  1 1  dl  ikir  I  r  i>      Hmrr  irii  rhli  \  r  li'  I  fir 

ntdtiuldi  tuirt  ti  1  mdkr  pi  iM.1u>  tk  Vdir  !>  ni  <M  ^lyrt^  ii  m>  ui 


Buyris  dnJ  ' 
t.iUl  .  IIHik  I 
.•f  [>iiit>t-rt» 
in,  ..inr  dr.vj  llir 
rl  plin-lui  \  y  "llr  v.  < 
1  fdrnrd  i  IdftJ  slj 


rllrr"  »l(culd  shdir  Mi.ur  rquitdhlv  tllr 
It  di  1  1  Jrrils  Ihr  .  i  isls  Im  ihr  ,  i  irisnHirt 
JjniJ^r  itirdi(  dl  r » (>rt is<*S  dnJ  ^itK"^*'* 
•  Is  t.-  (hi-  iT(<inul  Jl  liirri  ni  inuki/j;  a  sdl 
>  .11  Jiiin^  ihts  whu  t>  iiilliiMj^  rulr  h> 
Is  »\jth  thr  dssuinptitiii  ihjJnhir  >  iist  i>l 
jr-  u.  1  iJrTil  1^  SUXMKHI  arU  ihr  «  hj^ir  thdt  if  hdp;>rn 
IS  -ur  H'  d  hunJrrJ  I  >>r  r*f>r\  trj  j,  i  iji-n.^^»st  is  lhu^  4  t 
(Hk  1 1  Tf.r  tudliuldi  tuirr  1  ( lulJ  hd«  r  dv  >  >i  J«-J  lhd<  d«  L  iJrni 
\'s  j-f  sifiijiiufr  --r  sdt  S'WKl  hf  .lunhl  I.'  >id^i-  J.il.i  s.- 
di.J  sh.i.ikl  IH-  hrlJ  liJt>ii-  Il  it  V.I.UU  hdvr  ,  .  iM  hin  fXX) 
1 1  tH-  un.-^  iirioMM,  |(ii  hipi  ii.  |>r.»r  thr  v.-h..lf  t-ur  Jrt- 

tin-  .  .iisurMr-f  niusl  shjrr  |I  b%  lai  ili>;  si  .nir-  rlNk,*^u»  V  f<^Kjd 
Inifis  ijiL  ^ff  1  Mfiiffly  aU'J  dnJ  Irnui'ns    hul  tTir*   ,  hrlj' 

'  I  hdt  k  iriJ  >it  undfvsis  Ik  I  ilifK  jIIj/  kfJ  nri  thr  ^luurid  thjt 
tl  f^uihc^  tjr  inuiu^h,  ii  irt^uirt^i  that  »sr  ds!ii>;r>  a  kdlur  tu 
human  whuh  ti"^  IwartU'^k  tm  d  humanitdridn  si» 
4irrvli.Sit'cJnt' IfVrl  thdl  ik  trxir  lilr  is  pnivlrss  drjth  i> 
tin^jMtq"r><[l  thJt  rs  iH'xirul  lh«"  irjifi  ti|  Ijvs  jnJ  ^nvf-rn 
rm-nl  t  >ti  i  jdl  llrti-nt  Ir^rl  ys,-  hjir  in  dltl*  d  vjlur  U>  liN- 
V.I  M>   dll  Ihr  dt'  dttJiln  "r>j|  j^ist-f  mjrt>l««'t  1  >t 

11. ,11, .Ills  .(t  -d.-IUrs  «>i   'iiukl  huild  .'vriv  hridp-    nr  nmir 

>-SVt\  tl  ilV  I  »l  I  I  Hit  »  ilh.  U1I  11  rsin^;  a  lili-  dp  J  »  |-  1 1  lulil  n  »d  i.r 
>-Si-t\  t  j|lr<  lail  I  n  iH^i  111^  (I,  I  iilrttt  |ip  1.  il  Hvil  il>  <i  Jjftli  ult  hdl 
dii.r  wr  hair  ilriulrjphdl  »sr  i,«lir..il  dtliud  Ihti-,-  lhiti>;s 
^  itiir  .  it  Itidl  odlTir  <  (Will  lur       Ihi  m^hi  sh.  'uld  rm»*r  m  i»s  js 
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Crying  Wolf 


JoaiMj^iaybrook 


FOR  OVER  A  YEAR.  I  h^'c  obsch'ed  the  rising 
corporate  assault  on  ^oVSc^rnipcnl  regula- 
tion, particularly  irguJWbn  designed  to 
spur  business  to  advance  health  and  safety.  In 
widely  circulated  ajivenlscments.  in  letters  to 
shareholders,  in  iparophJets.  speeches,  testi- 
mony  and  trade  as5(^l^iion  materials,  the  fed- 
cj-al  government  is^/ll&used  of  creating  unneces- 
sary regulations- 'that  cause  inflation,  retard 
innovation,  destroy  jobs,  and  divert  capital  in- 
vestment from  "productive"  pursuits.  Readers 
will  have  noticed  -these  corporate  attacks  on 
"Big  Government."  "Bureaucratic  Bungling." 
"Overrcgulation"  and,  of  course.  "The  Under- 
mining of  the  Free  Enterprise  System."  BUt 

they  will  not  have  noticed  much  in  the  way,o£  a^  capita!  and'jiiJWiagcrial  re^soiJ^tgSrNbt  gnly  is 
response  from  the  regulators,  In  my  opinion,  it^  that  true  ^Ul  also  the  Corporate  economy  plays 
is  opr  duty  as  public  servant^  ^o  speak  up— be*  a  strong  n>Ie  in  decicting  bow  public  revenues 
cause  these  charges  can  generate  unwan-^tcaV^Wd^i  fcaoMrces!*^^^^  used.  Yes.  business 

loss  of  respect  for  legitimate  government  regulatei;, jpovt^^  ,^uitc  frequently,  and 

tion.  They  can  dertM^pIize  those  who  are  trying'  when  i'rd{!*!i,.curiously  enough,  it  peeks' certain 
to  improve  cond|{ttgis  Within  industries,  anfJ    kiffds  of  *^Bfig  Gjpvtnjment'*  goodies.  In  .short. 
^  they  can  undermin?  cITotls  to  develop  the  tecK-.t,lMcl<i^SaiTfisT^^  when  he  plays  Uncle  Sugar!' 
■  nologlcal  basis  for  life  preserving  progress^'^l^,'  W)v;  jmaoy-^tl^^kiiig  or  airlin?  comp^n 
workers,  consumers,  and  the  envfj 


 •   —  

the  solution  is  narto  clean  up  the  industry  but 
to  campaign  against  the  Department  of  Agricul- 
ture and  the  Food  arid  Drug  Administration. 

•  If  a  company  or  industry  is  not  doing 
welUit  is  WasWngton's  fault  for  not  providing 
ad(J(lional  "incentives,"  such  as  tax  preferences 
or'lXSi  Treasury  checks. 

•/Corporations,  in  short,  are  engaged  in  a 
mas$ive  drive  to  blame  the  federalgovernment 
loi-^i^^frat  xcallyis  the  oyHj^^At  last 
reading^  after  all.  the  ^[fidtHHMQPiy  vvas 
still  oVcrwhclniingly  sflHRHB^ffll^-^from 
the  land  that  Pi'odijceS'fl^^^&S^B^Kds,  and 
Hbers.yto'  the  J^ctories^Bj^^^^Rire  the 
goods,  to- tlie  ofHce  builfflBHEHflfe  the 


Here  is  the^cxirrent  corpora' 
•ajxpcars  to  me  * 


I  progressist,  ^p\v;xnaoy-.t?:uff 
kjronment  <-^-  ■  ''^^n  jt^^idy :tb%}] 
\m  view  «as  U,',  oftm.arfet  pricJir 
•      ^  ^     pp^'bis/.to'^jut  thi 


ponies  have 
l^oulderthc  old-fashioned  rigors 
iCihg  and  entryj'by  iiupportin^  pro- 
,  >^  '  "     • "        PP^^^/Mo'^'Ut  the  r«:gulatop9  pt  these  industries 

-        If  inflation  f;^es,WashingtQrri3  the  c4isc,  oul^  p^bydrip^^^^  It  is  tompl-llin^ly  clear  that 
ai^JJ  only  WashingtGn  c6n  prx>vide  tW5  cure. .     ^  rpariy  WfipO^'.O       welcome  -eovcrnmcnt  when 
^  V  '  •  Jf  there  is  unemployment.  Wa'khlnglbh  isr  It  is  fUbsidfe  of  last  resort,  lender  of  last  re- 
itS  taproot  and  the  obstacl(;(^|o  its  ^eduction^  ■  ,,^ort;  guarantor-  of  la^st  resort,  insurir  of  last 

•  If  thcrjiJs  discase-producint  poUulion.  i^  / rc$pri/i^^  of  last  resort.  But 
IS,  a  nccessa«K  by-product  of,  a  tecfi^ol^gicaljs'^  \  wljen.Wrtcle  Sugar  becomes  Uncle  Sam,  pcbplc- 
cioty,  and  VvashmgionW.^ptcssjdre-to  curb  it  il^-  t'prc^tcptor  of  last  resort,  the  corporate  tiger 
terfercswith;'rifogre5|j|r  ^                        ^   ^  WrcS  his  teeth  and  snarls. 

:  •  If  thtf^e^'js  s6r»off^i3otttrelaIed  disease  and  -  In  regulating  for  health  and  safetv.  gov- 
"njilCyJawstKat  require  inyesttnent  to  prevent  ernment  assflmes  what  I  believe  to  be  one  of 
such  dama;^to  society  art-  not  ^'pi-pductive"--  Us  mosf  basic  functions,  promoting  the  general 
as  though  improv inn  the  health  of  a  nation  doe$>^elf3re  T6o  many  companies  or  industries  re- 
^hoi  add  tpJts  wieaJth^  '  '  fu>c  to  recognize  both  the  multiple  hazards  of 

•  If  filthV.atluIierants.  and  harmful  acid1»     ij^cir  ledinology  and  the  government's  legiti 

pcmltrv-  products,  «*■  tnattf  interest/in  the  public's  health  and  safetv 
Joan  Cldybrpcfk  is  aximinisfrator  nf  the  Ndttonat    — despite  extensive  pesticide  and  other  ^hemi- 
^^W'"'^'^^'*""''^'''''''""  plant  tragedies,  food-borne  diseases '  con- 


Ro'pro(Jiicv<l  wit  h  thp  pt^rnilsslt 


n  of  th»»  f(»pyrl>rhl   iiolder  f ron>  It.egulation, 


2  Nov 


lob 


■J<i 
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t.uiiiii,i;t^fS  J[  ink  111^  waier.  and  the  uvtrrjtl 
iU'^^r..i\l|it||)n  iif  our  t-ri\ ir  nniiiL-ni  d 

Kiy\4J^i\\c  auiu  uidusiiy  is  nui  one  o{  thusc 
ih.ii  still  ijppiises  il»e  f>f \tii.tplf  i»f  t?uver»uncnt 
sal  tM  V  t  t  i.'iilai  iiin  e  \  .ir»iple  Jnhn  /Ki*. ».  ardii 
lliiNslei  C  I  •!  [>>  Ji  .11  luti  \  i^liJiiruaii  deiLired  re 
ii'tiiK  iti.it    the  ihc  J        lejM'ii.ihle  r eiiu Li i kid 

ilu-  .n.i  .t..K'  II.  tliL-  .iie.is  I.I  s.ilei\   .  lejti 

.III  and  I  tii-i  ^'N  k  .  "I  sei  \  Jlj.  in  is  well  isLiM  i  >)n-ii, 
.ilul  iK  s.  I  \,-s  .,ui  full  stippi.rl  heiUN  I  mkI  II 
w.js  t*\  I  n  tti.itr  1  l<ir  il.ihic-  i  ii  i  el  ii  is  [n-i  i  sjviiin 
Mil  \titt  ilif  Press  (ill  1477  >  \\r  .vMvildn  I 
!ijvi-  h.wl  I  f-ie  kinds  ut  s.ileU  huiii  iiil>>  .lulki 
ini>h.U  s  ih.il  \ve  h.iw  had  nriU  ss  iheie  h.iJ  been 
.1  ri-drr.ii  l.iu  Wi-  WHjIdn  I  have  h-id  llie  tliel 
i\tiinirii\  .imlI  ll>f  iiiiission  v"iiiti<|  unless  rlit-rf 
!»jd  »n  en  a  I  I'dei  .li  l.iw  " 

I  lii  se  iftnat  ks  p.,iiil  tin-  wav  under 
-t.i',,tnii>  ihi-  dujlieslik  auri.  indusli\  s  ifl.ili.tn 
sl:i).  M  I  d.M.d  iv^'iil.i'M.n  Itu  ir.du.lt\  h^hts 
|  i..lM,^.  .l  I  rv'ul.itu.ns  ihal  II  jjler  lalid.dl^  mi 
^■iulI.'ii  .ip;Mi,\,-s  4hi-  Hii.'  Ihive  aut..  .  .Mil 
p.inu-,  t.-Mi'lu  (ahli.fnVis  .irul   later  Washmi; 

I  .n^s  I  l.-s!  .Ill  p.  <llul  ii.n  I  utiii  i.i  i-tl.  M  Is    1  he\ 

li:!  Ii>-lil  .Mill)  salet\  l.>'isla!ii'ii  suih  as  1  fie 
[M  .  -scd  r  ti|  III  I  e  rneti  I  for  passive  lestrainl  s\ s 
lidis  jnd  I  hi  v  t  c-sisl  r[ia  |i  >r  \efni.  le  t  ei  .ills  I  he 
p.iitir  IS  t  Ic-.if  their  uedihililv  is  ri.>t  hl^:f^  It 
i\  mil  rneieK  the  \^a\  tfuii^!s  luriieLl  mil  lhal 
ifMi-,  Is  adveisc  K  i»n  iheir  ^tfddnliU  hut  .ilsu 
till-  vs.i\  siirtu-  ti|  the-  fl»ret^^n  aiitn  ttniipanres 
h.ivr  shovsn  lip  ihe  Br)^  Three  Ihe  sh.tA  uf 
Hiinda  and  ils  sir.ililu'd  i.  hai  ^'e  ert^^lr^e  (  irii 
p<.ti.-d  niln  J.ipan  flojn  the  I  rnird  Slatrs  and 
ictiru-d)  IS  an  e\airi[^le  Si>  i<.  the  slurv  ul  Vulvii 
Irjtikni^  l\seril\  seVftilfi  in  piissen^'cir  tar  sales 
in  ifie  I  ruled  *stales)  lusl  w  1 1  h  shoulder  har 
nt-sst's  artiini^.'  the  tirsi  de\ eluprnen t a! K  with 
.wr  f»a^'s  and  (.rasfi  saleU  aiul  liuw  sellllij:  the 
leasi  p,,lluliriv'  vefiule  Caliloinia  s  Air  Re- 
siJiuii-s  lii>aid  lisi  ( 'saah  is  nutiiher  Iwnt 

f  1 1 V  e  n  I  fii  s  Kai^k  t^T  tnmd  arvd  I  he  1  a*.  I  t  hat 
husirii  ss  IS  f)i>i)m(^^:  h>r  the  dixnesiK  aulu  lCvti- 
p. Hues"  ii  i«  disrnaviii^  U)  heaf  oriLe  ayairijj^al^ 
^:i>vei  nriii-nt  i  s  1 1  tKlei  rtii  ri  i  n^!  the  Uve  enleipr^e, 
wsrcin  1 1  IS  p.i  r  I  It  ulai  K  distTKi\ in[j  t  hat  tri  jJie 
1. 1st  \e.li  sHiiie  lit  ihc  iruliistr\  s  lop  iitlkials 
h.i  w-  V  '\.ii  i-eil  e<  i  \  I  t  ntiienl  u-t'u  1  at  u  mi  s  with  irn 
pidiiu-  I'l.iv^ifi  stifling'  iiiriM\alii>n.  pullnnr 
vvi>iktts  .III  ifu  slueis  aiKl  flarnper'ul^^  the  in 
dusii^  s  .JmIiK  n>  .iimp<-t<  Mitel  natmnall\  II 
iiiulei  lf)<-vf  f  rtrn  lal  ii  III  s  !i)rii;.'ri  M)iiipar\ies  ^ari 
I  "  "in  prtt  hei  e   w  h  V  i  s  1 1  t  nn  v  <  ir  ii  pa  lUe  s  t  .ii  ifu  it  ' 

f 


t»>  tNG  WOLF 

In  Jjiiuatv  1*^78.  Chrvslcr's  iiAxu  Kkcardo 
L.illfLl  ai[  bags  a  pmdiuluf  "u\er  rcyuhJtion" 
thai  w  ill  tost  J25()  tu  S300  per  car.  and  Llaimcd 
the  u\erall  result  o(  federal  rt'tiulatiun  wuuld 
he  a  $  I  IKK)  per  ear  " t  ip  olf  **  tti  i  imsuiners  ui  the 
middle  i.f  the  ne^i  deiade  In  Mauh  1978.  I.cl- 
I.ii  III  I  a  then  president  of  Ford  Motor  Com- 
p.iin  spoke  III  ihe  ihreai"  of  iej.'ulaiion  that 
i.\a>     siiiiiuslv   relardrn^   s».Jentjh».  projiress. 

I  >iil  I  1 1 lul  in^  In  intlaluiri.  daina^ni^  c  ornpcli 
Hon  ki>siin^'  Anieruaii  \vorkers  their  |obs  and 
k  tippling  '\riieri«.an  business  in  ihe  world  mar- 
kiiplave  Thoirias  Murph>,  chairman  uf  Gen- 
eial  Mniors.  Ill  a  leller  lo  President  Carter,  has 
declared  lhal  in  ihe  e.ii  Iv  1 480s  the  avera^'e  re- 
l.iil  prj».e  ol  .1  Car  ».  uuld  iru  lease  b\  mtjre  than 
$"^111 1  fii-i  aiisi-  ol  Icder  j1  m>'u la t lun s  —  siune thing 
tie  itiiiiks  idlalK»naiV  as  well  as  likeK  lo  prt>- 
L I  IK  I  w  uli-s  [1  r  fad  luj  \  er  re  s  istanee 

( If  I  our  sf  [Host  indusir  v  ».urninenis  ijinore 
ifu-  I'eiitfils  ot  re^'ulalions  rven  when  the>  du 
riol  iMllaif  ihi,-  Losts  .1  i^iaclKe  analogous  lo  a 
k.  I  M  pi )[  au'  annu-il  r  e[Kjr  t  s  ^i  \  in^:  full  details  un  » 
e  \  [«i-iises  bill  j^!noi  I  n^:  I  e  \  eriues  Su,  in  1*^75  and 
•iMJin  til  4^77  m  al  tein[M  irij:  lu  quantil>  safety 
^tnetiis.  ihe  Saiunial  Hij:hwa\  Traihe  Safety 
Adiiunisji  at  Ion  I  N  I ITSA  )  tar  r  led  out  studies 
I'll  ttie  SOI  leial  i-tisis  oi  riuiior  vehic  le  atcidenls. 
kwsts  suih  as  jHi^orne  (oregone.  medical  care. 
I  iisur  arue  adrni  tnsl  r  ation.  le^ial  expenses  These 
I.  usts  WLie  estrinaied  at  S^8  billrun  annually  fur 
|47S  and  iA^  billiun  lor  1977.  the  rise  corning 
laijieK'  in  insurance  fup  44  percent  ni  the  two 
\eais,)  and  hospital  and  rnedual  custs  (up  uver 
20  pcrient  I  The  figures  include  unly  ihe  more 
readily  qu-»ntdiable  etoruirnu  Ujsscs  and  du  not 
fuilv  measure  the  tra^;ed^  of  death  and  injury, 
ihe  disniptitju  t)f  iarnily  lile.  ihe  trauma  uf  wit- 
nessuiiLi  a  child's  pain,  or  the  mental  stress  of 
L.irinp  fur  once  active  arid  pruducti^'e  niemb^/'s 
i»f  .society  nuw  eonnned  tu  wheel  chairs.  But  if 
i>ui  regulations  do  reduce  accidents,  there  are 
intfasijrable  benefTts  aplenty  frum  them,  even 
wijho.iii  trying  tu  qujntrfy  th^;  unquantifiable. 
Mo^euvcr,  a^supportiny  rndex  for  the  necessity 
of  iuitxiniojaile  safety  regulation  mav  be  found 
m  ihe  number  (if  vein*,  h's  recalled  ft>r  safety 
relaiet-j  difi'cis  Sirue  1 about  S  million  ve- 
hjties  frave  been  recalli  d  I'ai  h  \ear  for  eurrec 
lion  uf  defec  ts  lhal  pose  s.afety  ha7ai  ds  The 
I  ai  t  that  the  prmesMon  uf  recalled  vehicles 
I.  mill  riufs  uiiabaUSj^itidrcalfs  a  i.erlain  laxity  of 
qualit\  lonirol  urt"  lilt  induslrs's  pari    It  is  a 


So 


cut  mo  WOLF 

 a          _  . 

certjintv  thai,  in  •  the  ahsfiue  uf  tlit-  highly 
vulhlc  federal  n-'yuUiturv  prcsfiKc.  a  rnajiinty 
of  the  65  iiulhun  vchitlcv  fCLallciJ  siiuc  l*>66 
vvuuid  be  un  ihc  road  wilh  their  dcfccls  un- 
reint.'die'd 

In  the  aica  of  fuel  llimiuiiu  ihe  need  for 
rf|!ulalion  is  likewise  e\ideni  Ihe  ml  ^.horla^c 
of  Vn\  74  l.tin;hl  us  whal  luiild  happer\  if  this 
djliiiliv  ti»/»imued  111  iel\  hea\il\  un  furcinn 
MiUiies  (ill  imI  Ml. lor  \eliit.les  .utuiint  for 
abdui  40  peui-iil  of  ihe  nation's  |iet:|J»kuni  ton- 
Miniptiun  (unser\aluin  there  Ts^an  ahsolule 
iieiessilv  ^;i\en  lluil  allei  iiali\  e  means  i>l  I  rans 
portalion  fi>f  nuist  indi\idiu»ls  are  siill  fjr  in 
the  futnie  and  ihal  draslu  ^.^larl^!es  yi  di  r\ in^ 
patterns  seem  uriliki  lv  Rejjnlalinn  aver.i^je  \  e 
hit  le  fuel  rt  1  )iiijrn\  is  ihe  hesi  [-Jiesenl  ine.ins  lo 
at hieve  (his  cOtI 

We  at  NHTSA  r^lnnati-  ihe  v(.>ls  nf  all  •>f 
tiur  proptisetl  renul.ilioiis  H..\se\er  %nKe  the 
staruiariis  .iie  sel  in  lr-iiii>  'A  pc  1 1  •  >i  inani.  e 
i.ithi-i  ifutJi  haidw.irr  m  iltMiin  iiKii\ulual 
rn.iniifai  tui  <-|  >  .ne  ^hir-i.iIU  tier  in  ihtn'se 
trom  .1  nmnhi-t  .>f  iipiiiin«.  li>  rtn-el  .i  Nl.md.uil 
wluih  itie.ins  thai  ifieir  ^ii>t%  m.i\  \  .u  \  Mih 
slant  lalK  av  v  i.i  ihni;  ii>  the  cpt  ii>ns  lhe\  i  hoose 
•ai»d  the  ilej^iee  l<»  w  fiiv  h  tlie\  mav  exi  red  the 
re(|uiiiiiuiit  s  o|  tile  sLiritiaid  Nie\ei  ihele^s  tl 
IS  tfie  rtniiiiLu  I  ur  ei  s  I  he  nisei  \e!>  (who  supply 
wlioles.ile  prue  i id i  m  nia t  i«>ii  to  the  Bureau  o( 
lahi>i  St.iiistiis)  \shi)  4ire  the  prime  suiiree  of 
dal.i  on  llie  losis  «>t  iiiipleitieiitiny  f>iir  lejjula 
tioiis  On  the  hasis  (»l  then  data  and  «»ther  avail 
.iMe  inh  »r  ni.it  lun  ihe  DeparlinerH  nf  Tianspiir 
lallofi  (•^||ftlnles  the  .l\  et  aj,'e  i  i  »s  |  t "  ^  i  insj  inie  r  s 
t.l  safely  leatnies^iorit. lined  in  a  model  \e.ir 
I^J"**  atiioiiiol>ile  at  .ihoul  a  ppi  o  \  im.i  leU 

hall  t  Ih'  .iiiioiint  I  laiiiie«l  h\  some  auto  iiuikcts 
4iiid  MMii.'lil\  ^  pen  ent  ul  the  tot.il  vehu  le  prii  e 
(  oiisiiler  111^'  the  p4i\..M  ilu  (,eiier.il  At^iounl 
ink-  (Mhif  i'sIiiiuiKhI  in  W^4  tfi.it  vehule  safel\ 
sl.ilulaiils  hail  sj\ed  >oiiu-  (Kl|)  lives  {»yet  the 
\e,iis  tn>m  I to  l''"4  >atel\  i  ec|ui  renu'ii  I  s 
,ire  title  m(  the  i  ai  f>us<  i  ^  l>esl  i  n  \  e^  t  men  t  s 
_>^.,_  111  .1  1''"^  M|i\i'\  III  .mil  >m)  ihile  in.iiiiil.K 
^Itjj[4-rs  Ih.  MI|S.\  .i.ke.l  ihe  |,,llo\.  ilik:  .pies 
Ti'..n         I  .11  t,    ..,lrl\    ^I  ,■1,1.11  ,1    pit  s,  niK  ,111 

I'l   Ui.  .1  I...    ;»;.s..  ru.,  ,       ,,s        !,.,(       ,1)  h,  ih. 


i|UL*st  inn,  some  nriarmfaeturcrs  claimed  our 
siandardi,  added  $368  to  a  vehicle's  price. 

Auto  induslry  executives  have  been  par- 
licularly  critical  of  regulations  promulgated 
hut  n(il  yet  effective  These  include  an  upgraded 
bumper  standard,  passive  restraints,  and  fuel 
eLuriornv  standards  for  passeriger  cars  and  for 
lijiht  tnuks  and  vans  Yet  the  estimated  addi- 
imn  io  the  prue  of  a  passerif^er  car  beeausc  of 
ihese  standards  w  ill  beonlv  about  J^ODby  1984 
(in  1^77  dollars),  and  this  will  be  itlb-cX  by  a 
more  than  threefold  direct  oui  of  j>*fltet  saving 
h»  the  ^.unsurner  iii  fuel  eeonomv.  plus  reduc- 
tions III  hijihwav  Lasualiit's  It  does  not  appear 
III  he  drsadvantafieiius  to  the  consumer  lo  pay 
IMh)  Hioie  for  a  1^84  car  thap  for  a  |977,^5ar 
il  ih^il  anionnt  would  save/tlie  consumer  $890 
<>\ei  the  life  ol  ihe  vehule  Indeed  because  of 
ihe  heavy  tra\el  h\  newer  vehules.  ihe  $'^00 
^.>uM  be  letoiiped  ihroujih  decreased  operat- 
iMii  e\peiises  \s  ithin  I  w  u  \e4i1  >  ol  a  \  ehu  le  's  pur- 
I  base  .And  fur  trutli>  .md  \aiis.  the  fuel  ecc»no- 
mv  standards  m  partuuLii  will  result  in  con- 
^umers*  spendim;  t  i.riits  lo  sa\ie  a  fiallnn  of 
L'.isolinc  that  would  ha\e  u.st  them  at  least  65 
^  eiu  >  ( (;r\  en  our  ass  urupt  ions  on  \  ehu  le  use  ) 

Niatiojial  opinion  sur\  e\  s  show  that  the 
•\nieiuari  people,  by  a  wide  rniiijim.  support 
L'i'\ei  nineiil  health  and  salelv  s^teiildards  In  a 
Haiiis  pull  (il  spnnfi  1 978,  A^pi  k  aiis  weie 
.iNkeJ  to  rate  the  irnptjr  tarietMfr  riirie  pn^pnsed 
irnpi  (i\  emeiil  s  m  the  iiat  \im\  1 1  ansportal  lun 
^vslcnl  IinpioMnj;  auto  s^Jc[\  Imished  lar  in 
lioni  \Mili  HI  perteni  i>l  those  polled  rating 
ifiat  ipiest  .IS  '  \er\  im|^oftarit  "  Cii\en  the  size 
of  the  |oh  t hat  populai  support  prtnides  a 
^.'o*  id  L  firnale  lor  tle\  elupinj:  w  hat  has  been 
willed  the  sotiallv  responsible  automobile. 

Hut  even  if  it  did  not— e\en  d  the  t  Innate 
were  truly  [loisonetl  hv  iiidustr\  exa^'jjerat  ions 
"I  the  peiiiKious  elfeils  of  ^-ove nunc  11 1  —  the 
Keiiefiis  of  health  and  safelv  leLMilalion  and  uf 
till  !  elhi  leiuN'  si.iiul.irds  i  ould  still,  in  uur  view. 
iiKwei^'h  the  losis  And  il  the  fiee  enleiprise 
Msii'tn  |[i  ilns  iiJuniiN  is  iiridernmied  when  we 
t.iite  .into  m.ikrrs  to  dii  what  the  people  want 
hkI  vsh.il  li>ie)^;ii  loitipatiu's  iii»i{asc  iheir 
"•.li'  '  .l..iM^*  ihen  piih.ips  our  eiilerpfise  is 
■ 'I  -ii'm.  t  I  lo  Imm  i-.iiu  I  a  I  u  hiiiij'  iiiii'    Pel  fuips 

.  .1  i>..f  .11 1,  .ri^  ,iu  likf  the  sheplier  .1  N.  ,\  \s  ho 
\^oH     fn  ,  .lusi-  hi'  jirew  lned  ■  >1  teiuiiiip 
■        -  pt  .ip,  I  Inismess   Hut  this  nuu  h  is  Jcar 

.N  '.(III  l./i  u-s  lO.-ans\vei  hav  k  ■ 
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The/Costs  and  Benefits  ofKegiil^tion — 
Whd  Knows  H  ow  Great  They  Really  Are? 


Business  complains  that  federal  regulations  cost  more  than  $100  billion  a  year,  but 
public  interest  "groups  disagree  and  argue  that  the  benefits  outweigh  the  co^ts. 


Cummittce  will  toon  repuri  kgiilalinn 
rrt^uif^ni  if^eivcto  to  improve  the  quality 
of  thcK  ecunnmic  analviii  uf  future 
fcguUtioni  CongrcM  will  probably  ihy 
■way  from  requiring  itrict  cott-bcnefit 
iludin.  lit  hough  M-veral  bilU  are  pcnilmg 
that  wdulil  make  igencie\.  apply  a 
rrlati^el)  ttrict  benefit  ttit  '  to  new 
reguljtorv  ichemfi 

THE  MAGIC  $100  BILLION 

When  Wfiilenhaum  prtxjuceil  hii  }I00 
billion  ntiTTute  of  the  cott  of  federal 
regulation,  he  ttruck  a  chord  that 
rc%onatc\]  through  the  huimctt  com- 
munity llti  figurci.  Mhtch  he  developed 
r  the  Stud)  of  American 
ithington  IJnivcrtit^  in  St. 

 ^    ^      .  '  "'^'^  repeatedly 

^K^^rk  Green,  dukti^r.  of  K^if^h  Nader,'»    ^  '  A  nf wikpafer  ad^ertiiement  by  Amway 
"  Co^rrtto-W»^th  WeidAibaum  in  tt/mj  Corp.  entitled  "Regulatory  Overkil;.* 
jOIVrwU^^Ceni  itudy  of'    declared  "The  Center  for  the  Study  of 


BY  TIMOTHY  B  CLARK 


A  cconomiii  Murray  L  Wcidenbaum 
"told  Rep.  Albert  Gore  Jr.  D-Tenn  . 
durtng  a  recent  congmiional  hearing  on 
coit-beneftt  analytit  by  reguUtory  agen- 
eiei 

Gore  replied  that  he  did  not  mean  to 

tuggetf  that  Weidenbaum  represented  a 

tpectei  of  prehtitoric  man  But  if  crttici 

aiM).  lupporien  of  federal  regulation 
^  Arm'l  c«lhng|CacK  other  rumcs.  they  are. 

coming  dote  to  it. 

Weidenbaum,  who  last; year. eittmated 
>  thecoitof  federal  reguLatiungl'more  th'iin 
'i^SlOO  billion  a  year,  hai  beeh  accuitrd  of  at  thf  Ceqter  for  t 
^^^'^'cken  tjtl(le  tcqnbmm."  ^KleiiUt^Kililf  'Btuineis^t  Waihu 
— «/jthmelic"  'andjij'^^af^suroei  I'rauify 'by  -  ^ILouii.  Wave  been  i 


i^regul»l^_ 

^*fail»' to*  meet 
l^^^^hfplartTkip. 


_  banc 

C<2f>^/Mat  ii^fV^K  to^on  through  Th 
-biai^iMtCr^fl'^  «nk  rChicken  Little 
.ifithmetW^tt  p  epares  to  decide 
'^betherriffdcral  a|  cnoei  ihould 
J[equi;.<'<y{cfra lance  t:  le  cotti  tn^JxttcfiU 
\iKu/»cXi(\nt.  Th&j  ^wUJ-^ilf'no  eaiy^l). 

pcX)**^  ure  of  the  itj^|Utici 

J- .  Cide^SbCiWeidenbaumi  of  the 

r  /^^'"'il  of  the 

.^^ymw  corriniu/ily.  ar)|!argumg^hat  the 
^Ccotu  of  reg\j)a(toni    the'ttncrea&cif  costi 
iKm  they^tniof>w  on  coniumer  goqdi  and 
tl)e  deprcsy^g  efTcci  thai  thej^have  on  the 
cf^brtomy  f-iMffw|pgh  the.  bcnerut. 
On  the  HU^er.  iKc  ^reem  kod  at  the 
'  high  cott  eitafrMc3.^and  eoRt'end  ibit  ihe 
bcnefiu   if  qJ^vHhevJJuTbf^ing  livrt^^ 
^  and  cleanmg'tt^>^vironmIJi^)r>uKJ  Jbf- 
m/^uTSfS-  tn-4o|  1^  — n re  wo rti\  m uch 

■nnr*  ^ 

Sc^te 


American  BuimeMeitimatei  government 
regulation  coitt  a  family  of  four  more 
thanS2.000ayear  Thal'l  more  than 
10  per  cent  of  their  intome  * 
sJThe  National  Cotton  Council,  in  an  ad 
>'er- regulation  could  cost  your 
.  family  a  hpme  of  your  own,"  uid 
"You're  being  eaten  out  of  houie  and 
home  by  federal  regulationi  Many  of 
Ih^m  unreaionable  And  all  of  them, 
costing  you  money  At  miji^h  at  SIM) 
billion  a  year  or  S2,000  per  family  " 

The  Chase  Manhattan  Bank  N  A 
wrote  an  ad.  based  on  figures  it  said  were 
developed  by  its  own^  economists,  thai 
taid  regulation  c6^  more  than  SlOO 
bjUion  a  year  That  drew  a  rebuttal  from 
Pfftr^J.  Petkai,  director  of  the 
R^fiulatory  Council,  which  compnsesthe 
%  of  fcijeitl  reuilatory  agencies  and 
^l^to  co^rl[^^a«^heiT^«ctivitiei  In  a 
^nied        Chase  figures 

Tiok ''Weidenbaum.  on  leave  from 
Agton  Univeraity  ihii  ye^r  at  the 


American  Enterprise  Institute  for  Public 
Policy  Research,  more  than  three  years  to 
arrive  at  the  magic  figure  of  SlOO  billion 
in  reguUitory  costs. 

His  center  at  Washington  Univeriity 
began  in  1973,  to  study  capital  formation, 
taxation  and  labor  policy  That  year. 
Weidenbaum  published  a  paper  on 
'Government-Mandated  Price  In- 
creases" that  said  government  con- 
tributed to  inflation  not  only  through 
budget  deficits  and  "excessively  easy 
monetary  policy"  but  also  through  aHess 
obvioiis  -and  hence  more  insidious—^ 
way"  -regulation. 

■J  In  that  itudy.  Weidenbaum  did  not 
attempt  a  guess  at  the  total  cost  of 
regulation,  but  noted  that  the  budgets  of 
tbine  23  regulatory  agencies  had  nsen 
from  Sl.3  billion  in  fiical  1973  to  S2.2 
billion  in  fiscal  1973.  The  study,  boasted' 
Weidenbaum  in  a  recent  interview,  was 
"pfoneering*  and  "widely  read  " 

In  1978.  he  and  his  associate,  Robert 
DcFina,  made  what  Weidenbaum 
chara^tenied  as  a  "careful"  search  of  all 
public  and  pnvate-tectnr  estimates  of  the 
"indirect  cost*"  of  regulation  those 
"borne  largely  by  industry  Toestimate  the 
costs  imposed  by  theOccupational Safety 
and  >lealth  Administration,  they  relied  on 
ananr\ual  survey  taken  by  McGraw-Hill 
Inc  The  Council  on  Environmental 
Quality  was  the  source  of  their  estimates 
on  the  costs  of  environmental  regulation 
A  large  number  of  academie  studies  were 
cited  as  evidence  for  costs  in  other  areas 

Weidenbaum  contends  that  his  cost 
estimates  were  conservative  When  be 
could  find  no  compliance  Cost  estimates, 
for  exarppte.  for  the  Consumer  Product 
Safety  Commission.  the  National 
Transportation  Safety  Board  or  the 
National  Labor  Relations  Board,  he 
omitted  them  from  his  total  instead  of 
attempting  to  guess  at  the  costs  lhe> 
impose.  When  a  range  of  estimates  was 


hn  <*npjyjiphT  holdiy  from  Nationitl  .lotjrruil. 


a    fii.i  vci)  luM  vrt'k  bi  jlT'  ih.ii 


L  J 


[VF  ,ru  JtudlK  th>rk«  thif  111  »C»I  ti)|ulf 

islr||.ii,r\    >it    \nic'»\    irj|Ui4liiin  lhc\ 

tluij.ril  n>»l  Ihc  n.>r»i.nn  Vfc*  I  hill  

i<  ?  hillii>n  111  iip<-r«if  the  irguUnir^ 
•Itrnt.  'ft  ditj  t^?  V  hiillMin  li>  miTiplt  Milh 
ihrif  [fKi>)4ii.in%  f  rdcralK  rrquirrd 
puprf  wck  t  tiiilnhiuitd  J  he  rsigfit 
ihjir  h.lliim   dt  oliiiistni  b\  Ihc 

>  rJridI  {  ..iiiiTiivtiun 

liilliiwrd  h>  "indutlrv  kpciifii"  rcjtuU 
tioti  i.il  Ihc  diiliiiri  Uh  f(j|mplf  f«\  Ihr 
I  ml  ^^l>>rl4llllll  Ii4isrd )  at  SIVg 
hilliim  Hrt:iiljliiin  nl  fnfrj[\  and  Ihr 
rrit  ir  iinritrrti  Ihr  it  ud  ^  vaitl  ciiil  S  *  N 
hilliiin  iiirikiirriei  \Alrt\  and  hulth  )^  I 
hilliiin  arHl  |oh  vilrlt-and  unrLntn 
«.ii[ii)ii.,<ni  i*  h. Ill, III 

^^  rKlrr>r>«ur>t  ttH<k  hi%  nr«l  *  and  rrtiiil 
•  iilrls  qiir%li<<nrij  Hrp  m  ^pfl|  tiJ'X 
f%li'hjiin|  Ihr  (ii«l  of  rr^uUiKin  in  IVV 
loi  Ihr  ii>ii|crrs«iiinal  JoitiI  tiunniDii 
I  txtitTiii irr  I'lMr^d  nl  ii^rnihlmit 
dii4  on  trituUtiirv  ciku  hr  tmip^ 
rtlr^poUlrd  Irum  Ihr  irvulli  l.iI  hii  «lu(Jv 
(il  l-*^*.  iiitli 

^jjcnitci  Mhokf  i>ud|irt>  Uiltilrv)  ? 
hifln.n  m  19"^  in>p,»»ed  i  ii.Tiplijiu  r  <(hU 

\K  nilrnhjum  tiiuiUl-.  "llhf  iep(ftl«if\ 
•gC^Ulc^  hi»J|frli  rcak>ic<J  t>*jut  14  S 
hilln'fi  j/m}  N^nJrnhAurA  muliiplird  h* 
?0  1..  T*.  h  «ii  r^r  ,^,^,lr  >if  9  billi.m  m 
iiimplidfur  .  .>M%  \Jdin|  the  Im.i  f'igu'C* 
itigrlhri   hr  vaid  (rdc*'  'rf{utatii»n  Mi>uld 


ci»%l  41  iio;  ' 

(f  |luJ4i>>r\  (tiiii 
pitihjhis  ~*uh*t4nii. 
In   hit    Uir»t  h«i 


iiin  dddinn  iKjI 
huimctt  vttic 

jndrrr«iin)iiird 
fhf    fuiurr  ui 


^uru'M  K-rxulaxuin  |  ^(tlrll(.sn  M<ini|tr 
fTicni  ^tMHl•ho^^.  UcKicnh^utn 
»rilrt  ~  I  hr  ritmy  ndr  ii|  rct>uljli(in  hvi 
he-innir  a  mc)L>i  harnci  in  produciitr 
ct  on.mtn.  Atiivii)  T  he  t  ii»lt  inttntt  tri>fn 
|i>%  ri  nnirf^  rrKuljlii>n  ^xt  hJitL  (  I)  the 
ciitt  111  iht  i4^p4>ci  fill  tuppuriinti  > 
|C>il4t\  III  ftiikc'nnicnl  tryulaUirt  l?Mhr 
fiitl  Id  ihf  tuntumri  in  Ihc  Unin  (i|  higher  a 
prucv  H'  tiitci  Ihc  added  c^p^nw  nf* 
prtHluiin)t  giHidt  and  trrvurt  undci 
guNCiiuTtcni  icKulAliont  (1|  ihc  iml  lo 
the  witf  kci  tn  Ihc  ftirrr  (tl  ^dhi  climmaicd 
h\  )tiii  f  rnntrnl  rcguUtiun  (4i  ihc  futi  lo 
the  rtonomt  rrtulimg  fmm  the  Urtt  of 
irnAllri  cntcrpnvct  whit  h  canntil  iilliild 
li>  mcrt  the  iincTnuik  hufden%  nl  (tot'crn 
nieni  icgulatutnt  and  [S|  the  coit  lo 
*iH  icit  It  4  whole  at  ■  result  of  ■  rriluccd 
fl'>«  III  nrw  and  heliei  pt  iHitlcft  and  a  Icit 
rapKl.  \\>t  in  Ihc  lundaid  til  living  " 

The  ^  cidcnh4um-Dcf  ina  I9''K  iluflv;^ 
dfr»  (Jfurnpt  atucki  In  «  icp<irl  dated 
Vcpl  It  N^H  Julius  \A  Allen  <il  Ihe 
(  <>n|iir»»ii>n4l-  Rexc^iih  SerMtc  lnund 
'»f  r  iiiu*  thnrn  ommg*  and  limiijiiinni''  in 

Allen  cr Ihc i/cd  1  hen  I rilimatet  Ini 
thcif  teluni-r  i>n  ~M>unn  ha»rd  un  data 
lhal  in  iiimr  ca^t  go  hai  k  mmr  ihan  a 
driade'  ad|U»trd  In  I V *^  pr  n  r v  uMng 
Ihr  cimtiiinrr  prue  indr  <  "  Mr  alto  l.iund 


'uiutMiUnJ  pioblcmv  nl  double  tnunimg 

•  f4|Vvk'(0'*l<  •ddiluin  " 

paiUiuUi  tfnpuilant.c  "  Allen 
wruic."'it  llic  Uti  ih^i  N^eiJcnhaum  and 
I^^inj  make  no  allrmpl  lu  drieiminr 
Ihe  value  o(  ihc  bcnefiu  ol  leguUuon  tn 
lhai  a  rtc^^tui  ol  icguUium  laibci  llun  a 
||ii»v  cOtir\i>uld  he  dclcuntncd  ' 

Allen  concluded  thai  il  wat  iinpoiiible 
lu  u>  Mheilier  Ihr  iiuJv't  etnmjtc  of 
ieguljikir\  iiiitt  'ii  Ukj  hi||h  Ol  tiiii  liiM 
unit  ih«i  ii  hat  enough  quctln'nahlr 
louipnnriiit  lo^makc  Ihe  lolalt  aro^ed  ai 

•  utpcii  and  ol  doubtful  (alidil>  ~ 

Alien  alKi  i^ueiiiunrd  thru  uyt  ol  the 
70-1  (alio  to  e«li«polaic  IVb  cutit  tti 
tV^V  Me  Mid  Ihe  iu»iir»fai»ort  lhat  ihc 
nlitnjick  ol  li^lA  ieguUli>i>  lotti  »crc 
lubtUnlially  urtUei»laled  "ii  a  dubiout 
raiiKnah/diinn  lui  ■  v^uoiionahlc  prucc 
duie  " 

In  vc>eial  ailac^i  un  N^eidenhdum 
who  wat  an  a^tiiUnl  I  iu»ur>  kCcicijr> 
duiinit  iRc  Ni»on  Adrnmitiraluin  Grern 
hat  made  m<in>  ul  Ihe  lamo  pomit  at 
Allen  In  addtlton  he  ha*  argued  thai 
N^cidcnhauni  unlairU  lumped  thr  co»l» 
of  Ihe  cionutnu  rrguUlion  ul  tuth 
indutiiict  at  the  aiiltnci  intu  the  wame 
iategiir>  at  ihe  lutit  nl  tiKul  reguUhon 
whuvc  aimt  trKtude  enMrnnmr nial  and 
Morkpljke  health  and  ialel>  Kkirik<mii 
reguUtiun  he  uid  ri  Iheioti  thai  tome 
hutineivct  muti  pa\  lor  imn>unttt  Irum 
anliuutl  liwt 

MORE  Nl  MBKKS 

Another  (na^or  cunt  rihui ion  lo  I  he 
debate  came  latt  March  *hcn  ihe 
Buttnett  Roundlable  released  the  rnulli 
ol  ill  ycai  long  ilud\  ul  cotli  incurred  b\ 
W  ni4|i>r  (.ompjnirt  The  »lud>.  con- 
ducted h>  Ihr  atiouniing  ftf m  ol  Arthur 
Andcrven  &  C  o .  measured  only  ihc 
"inkiemenuf  coiU  of  \\\  regulatory 
pf o^rami  lho»e  that  the  cumpamrt 
-would  niil  hate  incurred  in  ihc  ab^nce  ol 
regulaiion  in  the  \\\  arcai  tl  found  (hat 
the  tncreincntal  colli  rn  19''''  amuunied 
tu  S2  fi  trillion  Mhtch  il  pdurd  dirrctt> 
nn  tolbe  fDtiiumri  would  base  incrcaird 
of  the  compa/lict'  prnducli  by  I  I 


perprcnt 

Buimrtt  Rnundiable  ftcemed 
dioppnmrrd  lhal  the  »tud\  had  prcxluccd 
tui'h  a  relatively  imall  number  frank  T 
C  ar>  (  hairman  of  both  the  Internationa! 
Butiricti  Mai  brneiCorp  and  the  Round- 
Uhle'i  talk  lorcc  nn  {tcivcrnmcnt  rcf(uU- 
lion.  uid,  'Ihc  tiucJ)  rncatured  only  the 
lip  of  the  ieguUuir\  c»»t  iceberg  *" 

The  Roundiahlc  xudy  »«»  quick l> 
Ki/rd  upon  h>  advoutei  of  regulllum 
including  Orcen.  who  tnurnphantl\ 
announced  that  "there  it  )u»l  no  way  thai 
the  Houndtahle't  Concluiiop  of  42  6 
hillicm  in  icitulalory^cotls  CJfn  Sc  recon- 
ciled   will.    Ml   ^'crdenbaum  I  JIO: 


\ 


hilliiMi  rtiiinair  Sintr  Ihr  411  (iirnfiami 
inkiifVrtJ  aic  the  Ui|ci1  m  ihc  cuuniry  inus 
the  til  ■irni.ict  ■mitfi|  ihmc  muii 
•  tidikrd  t>>  butinrti  Ihr  HounJtiblt 
tlui^>  II  rtinrr  ihr  ti<Klv  nf  ihr  icrhrr|  ih^n 
11%  lip  " 

Ihr  t  DinrnrtLf  Itrparinirni  lail  yrar 
•llcmplrJ  h>  piixJuir  iti  own  »luilv  ut 

Unl  .  Paul    U  -  Di^Ving  ainKuir 

prdiriiiif  (i(  ri  (TiiiirTiii  I  ai  Virjfinid 
I'liivin  hni(  Iriilnulr  <•  hu  ir « ir <*r(l  anj 
uptUlnl  VVriiJrnhaum'i  rtliniairi  firi 
IQ7^  anj  tnniludrd  ihr>  »rrr  iim  liiw 

Hv  aJju«tin|  Nfc riilrnhaum  I  figurrt 
anj  nil  luiliri|  agrniirt  i  hai  \fc  ridrnhaum 
K«d  iiriiilird  [Hiwnin|  ialiut«ird  lh«i 
IVTfi  rc|uUuirv  ctnu  Irll  in  a  range 
he1»ren  1X2  tiillinn  and  ItOl  | 
hillum  iigniriianily  high;^  ih^n 
Wndrnhdurn  I  rtlim^tc  nf  \tA  I  hillmn 
Biil  ibr  (  iTTiinrftt^  jJrpjnnirrii  ikain  i 
UliilinJ  «*ith  'Irchnkval  nnriKniii 
p<iinti' m  ihi  tiLid>  uid  Kuhcn  I  Miki 
dirrtlut  of  Ihr  drparinirni'i  nlfur  ul 
rrgiiUittry  cconitrMK*  and  piilii>  and 
ciriiiird  l^^^/'li  ni-l  in  puhliih  n 

Mr^iKfehilr  iilhrt  r*lifnjir>  i<l  ihr  oitu 
nl  ic|iildi>(in  Luinimur.li' punlOkrO  I  ci 
Auguii  Ihr  f  nv  I,  nnmrnial  CiKiriliOn 
Aitrnit  rrlcatrd  a  rrp>>n  va^my  ihai 
lnlrT4l  pnlliiitiin  (nnlt>>l  had  t/>«'  l.'l  7 
bilimn  in  \^'^  and  »fiuld  luit  «  i„ijl  o\ 

htlli.m  hrt'fcrrn  and 
ihiiHKh  ll  addrd  thai  Ihr  hc-nrfili  arr 
*uh\iatitial  ^nd  fd^ard  f  tVnnivnn 
an  rtiiniimitt  whik  ha«  »(irkn]  «>  ihr 
Hi<Hiking  Inkiilulinn  and  ihr  (  innrTirKr 
(Vparmtrni  updated  hi*  «tud>  lun 
tludmi  ihji  rnv  iionmcntal  and  hralth 
■nO  uifriv  rrguLaiMin  kigmlKaniu 
daiiiprnk  mijutlru]  pruOuLii  t  il  > 

MKASI  R|S(.  BINKhtTS 

A»  Allrn  hai  ni>ird  inrdtui  nnrnit  t)( 
(hr  I  lift  I  I  if  rr|{ulal  itin  arr  nut  pari  k  lila  r 
ly  valuahlr  unlrtt  ihr>  arr  »t-i)thcvt 
againti  Ihr  brnrhu  Bui  tn  (ai  ihr 
nurnhrrt  rnarthalrd  hv  Ih^  advKairt  uf 
rrguLahnn  have  h«m  rT>»irf  tu«prci  Ihai^' 
Ihow  vKiVipiIrd  hv  ^^r>drf>hau(1(}  ftiUL,'!; 
oihrr  crilick  ' 


"The  nalnm'kanniial  hill  lin  Cancri  hrart 
and  lung  divraic  altnir  Inlalt  ahuui  tl(Xl 
billiiin  '  iruluding  Inn  nl  raljlingt  Irtmi 
illnrtt  add  prtnialurr  Jralh  Koirii  Mid 
"Wr  iiughi  III  hr  ahir  in  \»\t  a  pnrlinri  nl 
(hit  hill  h>  Kinidillini  ihr  env irtininrnial 
kaiite«  lit  ihr%r  diKatri  ll  »t  luuUJ  luti 
<nlui(  Ihr  tiiiidrni.r  ul  tatKrt  hrxn  and 
lung  dt»c«»e  hy  lU  pet  itni.  lhr  Mvingv 
»iiuld  he  1 10  hillmn  pri  yrat  "  , . .  '.  -^ ' 
Ihr  Liinlcrrriir  miuludrd  ihal 
'pnlmri  dirrtird  ai  irnpio^in^  rnnnriary 
qu4riiilK4liiin  nl  ditra»r  and  i|lrir)>  wiih 
pariiiiilal  alirntinn  ui  ihr  rLnnuniii, »  ul 
prrMrttmn   urrd  In  hr  dr»rliipcd  " 

I  hr  Tuhli,  liiirrr^i  1 1  niKMnici  (  rnlrl 
ptarii  1  hiidk  nriT  Marih  ha^U  i>n  a 
innlrirnie  in  (>tl»>hci  1"*^  H  un  mratui  ing 
henrftu  I  cnitr  prr»idrnl  Allen  hergu 
urn  laid  Ihr  hmik  miII  *tr>  ii>  hrip  pr.'pir 
undrr\land  ihr  jirlulrirxi  thr  liniii«  jrtd 
Ihr  iTirilii>J«  III  hrtirdt  anaU\ii  and  Mhal 
i»  nccdrd  In  make  it  rnurr  uirful  ' 

In  III  rrpnrl  m  Aunu»l  f  V\  miludrd  a 
ih^ipirT  (in  hrnrlili  thai  idid  iliai  lhr 
agrn^v  'hat  nr>rT  applied  LuiiiprclirtiiMc 
t>cnr(ti  riiirTiatiiin  rnelhtHinlnKiri  li<  t 
.  nnif  ciipljicj  rr|{ulatnr\  .  deiniuii" 
^gciii>  K''"f'*lrd  fMimatc*  nl  Jjtujjtrv 
I'wn  41'  «nd  Matrt  pullutinn  'rid.r  hern 
erudr  ~  Ihr  agrric^  uiid  ranttitift 
lr..m  t:  hitlmn  III  hillinn  J  >rdi  li.i  an 
pnlluiion  and  Uxm  \y  hillinn  In  lIV 
hiilion  lot  Malri  pollulmn 

Ihraitrnit  hi>i*r>rr  lll^dan^M«ttld^ 
ll  had  tp<in\(iird  a)  lhr  Lnitritiiv  nl 
^^  vunnnn  1  hji  -ma^  pl.1^  ulr  tul ita nt  l> 
mi'ij  triij  hir  r^1<^Ttalr«  nl  nalmtial 
mnrhiilii*  and  mnruiilt  darrtjgri  Irum 
»ii  piilluii.m  lhan  lhr  F  PA  hai  had 
h<'ti>rr  '  Ihr  tiiiJ>  cimiludrd  lhai  nunv 
txnrliii  mt  lDdiri|t  artihetit  nnr*  lh4l  arc 
~ir«ditiiin4lU  \iri*rd  ai  intanft^t;>Jc  and 


ihrirhy  nnnmraiurahlr  i.an  in  fail  hr 
rnratarrd  ~  k  nr  an  pnlluiinn  ii  riiimaled 
"nalKinal  mnrialiiy  rllriii'  nl  \\  hilbiin 
Iti  %\b  hi  limn  a  rrar  and  "nalrnnal 
riiiiihidil)  rflrtU'  nl  \\t>  hillmn  a  yrar 

(hr  \Ai'ynmin|  rrtrarchrti  i*hii  Inund 
lfi«l  (hmnic  illrir»«  and  lutl  (*tirk  dat« 
wettf  pj|.tiiiitarl>  high  irr  xrra«  Milh  hravy 
.  polluiiim^.  unived  ai  Ihrii  t^h  hiUnin 
rigu<Kbv^»limalin|  lhr  xlur  »i  ihr  limr 
In^llnfn  *tuk  I  Pa  plrdiird  tn  drwnt 
~ttgliirii.il ni  rr«iiuiic«~  m  ttir  nrii  yrar  ii. 
inipiiivr  111  ahiliiy  in  mrdititr  hrnrfiit 
adding  Ihal  il  Mnuld  irti  ihr  ti«rlulnr\i  nt 
apphiriK  a  in\l  hrtirfn  app'naih  In 
dr^rhipmg  iprt        irgulal  >l.ll^ 

(  rriamlv  lhr  mmi  vnUintinniii  tiud« 
ul  rrguUu>r>  hrnrnii  »ai  prnduird  ilt 
(Ki  -hpt  h>  Mark  (irrrli  and  Nnrman 
\*4it/mdn  a  gtadui^  tludmt  ai  Ihr 
Arrirlnan  I  nn£pil^|i»urd  h>  Nadrt'» 
(  nipniair  AcLnunlahdih  Kr\rarLli 
(tinup  ihc  \b2  page  ilud>  'Huiineti 
Wai  nil  Ihr  law  An  Analv>u  nf  thr 
Hrnrfiu  nl  I  rdrtal  llralih  Salri«  ini 
InHrinrni  '  it  replrir  »ilh  ailaik«  nn 
^^eidrnhaurn  and  nlhrrx  •hi.  hd>r 
alieinplrd  in  nira«urr  lCKulaU<r^  in«i« 

"  I II  he  L  nrtiplric  hcf^elil  mr  j>.iir'nrni 
tnll^l  hr  ihtr  In  appimir  h«iih  lhr  ^atur  ''I 
Ulr  jrtd  pr  nprru  '  (  nrrn  and  an/  mari 
wrme  "\^hJ1l^lhr>alu^  nf'hrmg  ahir  in 
t<r  Llrar  atT(t\«  ih&i^rand  (  aiimn'  M>im 
ntuth  It  lilr  •iHlh'" 

I  >r«pilr  I  hr  ftdrimtrd  dilTii  uliir*  m 
<4uan^ilvtnji  hrnrhU  ihr  iiud«  utr«  a 
*atirt>  Vj^^iuriri  in  rthmair  lhai  ll^r 
agrncirtMh^iT  tliipotrd  rotu  nl  \\\  4 
hilluin  in  IQTll  lacc^udmg  tn  ihr  \Nfidrn 
haum  trt  hniqurl  pfoducrd  136  hiUion  wi 
henrlili  in  Ihr  umr  yrar  Brnrfilii  would 
mL  tc^tr  1(1  IKU  6  hilliun  iD  f  lhr  i(ud> 
e»iimaifd 


Snmr  lludiri  ha«r  at  Iratt  hf^tlii^Sq 
etnmair  lhr  m^gnnudr  of  Ihr  dafttivjl'fttp 
Mxirll    frnm   polluimn   ind  thp  t1(he^;^p 
largrli  i>f  tntial  rrgulaiion 

Whtk  mrAningf  ul  meaturrmcnit  nf  Ihr 
hrnrnit  of  rrgulaiion  in  reducing  tl^w 
damagrt  tlill  verm  out  nf  rra^h.  lu^ 
p^vtrrt  of  rritulAlinn  ha^r  hctn  tcram- 
hlmg  Inr  nc*  mcatunng  lechnM^ur»  inrfr 

In  Auguti  (ormtr  Rrp  Pmi^fi^ 

Rogrn    I>-Fla  ,   <;(invened   ■   onr-^^y  ■  ; 
cimfrrrncr   on   'the « rnvirurtmrni 
hrallh  catr  cptit."  onr  of  whti«r  purpnirt 
*at   In  cmphav»7r   ihr   imparl  oC^'H- 
virttnmrniAl  ha/ardt  nn  hralih  c*rt  ^r.-,^ 


^$pondt6  tv^fltccusing  Wcidenhaum.  who 
g;^:(nt  of  regulation  at  m<trc  than  SIOC^ 

^joi^(S\\\cV\:n  \  illk*  ct  onnmics.*' ■  idcoUigical 
(,*lwlFvrnoi^H^*  and  "lonMjmcr  fraud  " 

4^ 
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A  Look  at  WeixJcnbaum^s  Figures 

U«tn|  1 1  \\tm\  ptihiu  %n<,\  pt  i»air  c«tiinair«  n  i<riurii<«i  M  ut  t  j  t  I       ci  Jctihjutit 

•  iiJ  hii  4«kiio4ic  H«>t>cri         tii4  loiMiil  III  l<>  At  Uiji  Irilrtjl  tc^iiljlxm  iKipn^cil 

•  I  lr4U  hill«iii>  III  o>ciiplidi>kr  u'^i*  iriaitiu  nii  h>iMiir«%  ili  W^  f  hc> 
pLiicil  iMr  ailitntiKiiiili^r  ci>«i«  nl  ih«.  uyrtu  <r^  jt  \^  2  fiillntn 

f-itijin{(  thai  Liitiiplijtiic  i^iisls  c^icciici]  aJrtiiriivirUlivc  ciitlt  hv  a  (uctnt  tif  20 
in  \^Ttt.  WciJciituuiii  dppliri)  ilir  ^JiHr*  itMjItiplirr  in  l'^''*'  i<i  omnalc 
oiinpluiitc  iiiiiv  .•!  t'''*  >J  ^llll..tl  jii.l  jl  icK«>l'i'  "'  >  ">i '  t  ''  tnHiixi  In 
4n  <  >ili>t>ci  iiiH  Ir  W  ritlrnh.Hiiii  t.iul  Jl  I '^Hl )  r  r  ^  >il  j i .  i  «  u>Os  mc>c  likcK 
I11I4I  hillupn  »  h.i  h  vki.iild  iruli%  jir  i  •  mti pli.i ik  r  1 1 'si  >  mI  M  ^)  fi  1  m  4ritl  li'tdl 
ic|iul4ii>(  V  ci>tli  III  1 1  f)i|li>>ii  Mc  ilr  jKiril  h.iM  r  >  r(  lk>  pghluh  I  lid  I 
cvlrdpul.itiiin.  wying  '  ^  c  fUil  hupcd  I  hjt  i.ui  irm  .j  i  r  «  pi.  u  dl '  h  v  r  1 1 1  <r  1  t»  1 -ulJ 
hjic  led  til  innic  \ctl»»u»  »*'«fk  iithrf*  un  ihr  si.ihJii*  nl  ihc  tcKuLinxN 
niultiplici  \t\A\iTt>r.  iHCif  ~  Uu'  n.i  mnic  tc^rJ't  I'  li.i«  ^»cc(l  June 

Mric  «ic  i^^Wdf^hJiifii  «  fiyurct  { iii  iiulli,in«  nl  Jullj  1 1) 
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I  lie  tliid>  piitviikrJ  •  pKirnpi  rctptiiiic 
liiiin  W  rulciilni tun  I  alliet  VV  cidciihjuiii 
ltiiu%cll  hiirlU  iiilaifCtJ  ihc  )l(id>  sibling 
(iiiiit  lirjiiiig\  h>  Intrrtiate  dtij 

hiiicigii  (  iiiitaicit,r  tuhciiinnnurct.  t^y 
ifig/'Mic  »ail»lc*i  atprcl  6f  Uic  Nadc 
giiiup  irpmi  II  Mir  gtcal  cmptuiit  un 
vilupcruliiiM.  nn  ihr  n<i>licil  of  pmunal 
■  llacki  on  tchnUrt  with  «tiom  ihcy 
diugicc  nn']x  gncii  itiuc  " 

A  dcMilcJ  (.I'liqifc  ul  ihc  \iud> 
piinliKcd  Jl  ihc  \iihHk>itiitiii icc\  request 
bv  idinr\  C  Millci  HI  «  |c\idci\l 
n. uiitiiiii%i  Bi  tlic  AinciKdn  I  iilcrpr4%c 
hiMilulc  Jnd  I  lie  dultiur  nl  nuiTlciOUt 
ticjli^\  nil  icjluldliun  Millet  leveled  a 
geiiei,)l  dtu*.ii  nn  (he  "(ib|eitivity"  of  the 
leptirt  dnj  Mfnle  ^^  pdge%  of  poinl-hy- 
pinril  Liilit.  iiinv 

|)K  INIDN  MAK1N(. 

I  hough  muti  iif  Ihc  deh4lc  hat 
lev  (lived  artiund  ag{(ieg3(c  numheii. 
luch  dv  thnte  ptoduceJ  hy  Weidenhdum 
jnj  (iieen.  ihe  le^l  itvue  is  thit  ihnuld 
injividudi  leKuUtiur)!  be  dllo^^ed  imly  if 
iheK  l>cneliu  iKilMei^h  then  Ciitlt^  Niii 
luipntinKlv  Ki^^n  the  dlllicult>  >kitlt 
qU4n|ilMn^  heneliU  (  neen  4nJ  hi\  dlliev 
tlinn^yre%iil  iui.h  an  jpprodvh 

A  I'rtSfi  tepurt  by  ihe  Hduve  interM4le 
and  foreign  Cdnmieue  (  Mnnnittee  on 
(.(i\l  beiicnt  an4ly\i\  lenuink  viihd  Uk14> 
~  I  he  mtiit  iigniltidnt  Ut.  tm  in  evalujling 
a  benefit -co\t  \1uJ>  i\  the  ndtne  of  the 
iponttM  Benefit  -<.M\l  \tudie\  generally 
are  fdi'Viulated  alter  haMc  pt>\tiioni  on  mn 
iiiue  are  laien  by  the  respective  parde* 
I  he  levulling  cdmpelinj;  vtudiev  predicl- 
abl>  iefle*.t  Ihe  revpcct  ive  povil  uinv  (if  the 
part  lev  un  the  iwue 

Ihe  truth  of  that  vtatemenr  can  be 
tciied  b>  the  hiitory  of  coit-beneni 
anklytiv  ()(  federally  >pun>ored  damt  and 
„other  water  managemeni  projecti.  By 
law.  the  Arm>  Corp*  "f  f  ngmecrv  rnuvt 
prove  that  the  heneftiv  of  any  piopoved 
project  itulwri(;((iii  cosi^.  and  the  vorpt 
over  Ihe  vearv  hai  conMj^led  elabiirale 
meth(xJi  of  a&iignm^  ddUar  valuer  to 
benefit*  from  f|^iJt,^elecUic/^  pnwer. 
nav  litjttiin.  PlDod  cort^ol.  waTer  lupply. 
leiiedtuin  and  prgtcCllon  of  rith  and 
wildlife  "J'  f 

fbe  iitrpv  hai  been  known  to  itrelch 
the  ciedihiliiy  of  il%*benefit  calculation) 
to  the  hrealing  poini  At  one  point 
during  the  loflg'*  Tight '  over  ihc  $800 
mitlinn  r^ickcy-l-incoln  dim  m  Maine. 
'  for  e»4mple,  the  corp*  attempted  to  claim 
'-IxncfiH  for  riat-ualer  recrealidn.  though 
tt^  Idkr  the  dam  would  create  would  add 
lihle  to  the  reireatMinal  oppiirtunnie» 
•  heads  available  on  more  than  1.000 
natural  lakev  m  Maine 

fbe    I  fivir<infnental    Pjlicy    CeiUer,  ■ 
whiih  makev  a  praittce  ol  challenging 
»aier  pro|ett4    iharged  that  Ihe  corpv 


MM 


irdi  r«iiiiMiri  Itx  the 
:t,Mri»cr    I  .  Mil»'i|f  ••cr 

II      Mlt»lti>p|ll  4I|J 


(iltifi  Mil  lunnci  r«i»i  111  \j>  itt 
mil  ittc  ihc  >«iiJi  i\<  >fn>\t  iIkii 

I  he   I  'itfi    ^ihr  tii'li>>i> 

tniii  III  »«"nr  fiiiiic»t» 

lUt  iiilcuilciK^  VVjln  14 
(  niiriiil  III  ilrvur  nrw  cnti  Ix 
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irx  Uin4<><>«  III 
•It  4nJ  llic  It 
i  ilidl    I  ruiiljl 


Auih.ii 

|»*»  »riJ   

In  I rtp>in«r  I •■  riniuiii i  >< 
Ihr  iii«i«  "I  lr||(il4l>>>M  Ihr 
111  III  hi(t  Scrii  iCi|Uir  iii||  r  I  rt  I 
>Ci(u|j|iii>  4friikir«  III  ml 
ihiiiiiu|ih  riiriiiiiiiii  4rijly«r« 


ii.lrt 
.•iJri 


M4 


4i^rri.  ict  lilt, 
«v-    i.r  pn. 


r«riiiMvt  i.racf  iir  KUii^ 
l^'ti  «hiih  iniUtilfi  \Ut 
ic\{uiirtnriu  (ill  rc|uliiliir> 


4  njl\  tc ' 
Mriiilicr 

lu  kiljitV 


rc»piilli( 
(  Ciingrt**.  p4f- 
lilt  Scnsic,  h^kr 
*filtrfl  *  >4tlr1»  ii(  hitlmit>i 
pint  itii>ii«  un^inf;  fliilll 
»i  I  K I  t  i>ti  htntfil  rc  ■ 
qiiiiriiiciit\  111  4  MCJkcneJ 
tritiiKi    iif    Ihr  ciccuti^r 


Ihr  K.huiilt  I'riit  hill  I 


All(kMF.(*UMH(M>. 


r  he  sJitMii.ti 

III  Ji-iiijniJin|[  ti 
•  in>inj(  iiiticjj  I 
tic  -ii.>i  t'flri 
ciiinplith  Ihrn 
iiikl  In  Ihc  cn 
DSHA  .inJ  w 
ir»i»i?d 


t'pprJ  »hiirl 
rM  j|i4lv«ct 


iiiinitli4liriu  »   i>n  \t\ 
h<rtcriT**^m(.tMiii  li 
iii»i    iri|iiilt  ('T 
ihji    I1114)  iiiirt 


ril.it  Kfwrv 


1/        r./  /^ii  Jt/  II 


,»lhCi    4||rtuir>  hjtr 
jjpj     Ihr      irqiii<rMiriii  lui 
iriCtil.itiiir^ r^jh  tit  nit  iijtl  Ml  lit  ,ii>|< J,  I 
iWr  \J  V  ,*V    'V  ,1    MWrt  . 

Sirjii|jll>    ihr  KrttuJjli>r>  I  Kiiro  >'  ^4* 
nudr  litilr  hraJttd>  «ilh  4  liriiunil  ^rtji 
4grniiri     plntKjr    4n    cdrhn     Im-k  41 
ctiiituirJ   t.i>\it   4niJ    hcnc-fiU   in  ihciF. 
ttjhniit>i>>'it  \,<i  [Ut  Miiiru  il  t^pnianiiUAi  ' 
iJ.CiuJjr  III  tipvi'tii.tiu  rrK»llj'i>J%^  JKr 
i*i  t»nij  rd<iii/n  «ilihc  t  4lc-iiii>>t .  puhlXtTttKt' 
un    Silt     Itl     nmirihrlctt  cnnldnifd 
ti|tnirii4ntl>^    muir     inli>inu[i4in  nn 
icjjiilji  i.Tit  Imdn  Jr>  rli'pmc-ni  h>  Ihr 
4KriUir«  l^'ti'  ^liit  Ihr  lirti    I'rtlijt  uiij 
OSHAA  l«iii||ii<ric  irtittdnir  ii.  iiul 
hf-nrlii  anal>ti\  «4t  Jr4li  4  tnhjik  Uti 
yc4'  ifchcnihc  I  S  (  i>urt  ul  ^pp^JU  lo» 
Ihr  S\h  I  111  Lilt  lhlr«  iiul  4e  <  ISH  -V  rulr 
III     pri))fci     vkiiilici*    Imm  aiihniTir 
hrmrnr    Ihr  cnun  4i|{urii  ihji  OSIM 
h4iJ  mil  fUMifirtl  Ihr  SSOO  miilfim  co»l  in 
inJukir> 

'  Mlhioiih  I  he  4|trni,y  (li>Ck  nni  hitvc  lo 
conduct  an  clabnrair  cuil-h^nrni 
■nalyiii.  il  duci  h4vr  10  (ieirrmiiic 
«hrihcr  the  bcnrfiii  r^prclcd  from  Ihc 
lUnO^rd  hear  k  rra^imdhlr  rrUtiiinthip 
10  Ihr  coiit  impotcd  h>  ihc  tuncliirj.'' 
JuilKr  Charln  Cl«rk  wrnlr  OStK't 
■  ppcal  of  ihai  drciiipn  ti  lo  JrcidrJ 
Ihr  Suptrmr  Courl  in  t\\  tuitrni  irrm 


trln  I  .ri|i  4]iri 


(OSr  BFNtUr  NOW* 

Thr  (  anrt  Admimii  i4iK>n  h4t  4klmi 
(  iin^trii  II'  pui  Ihr  li>iic  <if  Uvk  h^hmJ  nt 


4nd 


Uirii    ci-ioitiniu  citri. 
Jujiiif  Ihr  tr4».'ri»  Il 
1141  It  rt  IM  Ihr  It  4 II  r  «  prti  t>«r  4p|>< 
ll.'lh  h>IU  WOiilO  In  4w.i) 

rr»  ic*  <'f  tritiiUi  IT  >   4n4h  tct  ■: 
inti4nirt 

Jht>r  >iir4iuirt  4fr  inuih  rmUl 

^tlf>^tlprli"jl  rllt4tut(-'t  •littiiJui.td  h 
I  hTi^dfUtnivrn  11  (tt4tiS  Ut  H 
I  l4cJrl  •flr^rtiiit    R  s  M   <s  lt^• 

'^^iWcTl  brtlr  R  K4n  (S  IV  Ni 
hlfli^Miiulii  r«l4hlith  riiukli  tliiili 
J4ijt    Uu    iirti  brntl'ii  4n4l^%i 

Uvfr  t  4111I  tlcnurn'^  «iiiiij  r«pl>uil> 
pint  kit  li'i  ]uJictal  tr*  If*  I  >i'lt  rA 
pUinin|i  hu  biirnn  Nn^   2  '»  nru 

rrftulittion  iii\ild  hrcnmt  t(friii> r  iinl\ 
tkhdi  4n  4^rnt'\  icat(in4hl>  inntludrx 
ih4i  ihr  rirfii^  i>(  4  puipiitrj  i\iir  mhuU 
nuiMri^h  lit  cii\it  4nJ  iMhri  aiUritr 
tff^iit  411J  Mktirn  ihr  4|;rni.\  itn^ntintrd 
ih'jl  Iht  piiipi>«rU  rult  it  Ihr  nrnW  mtl 
rMniitr  nir4n«  li'  4th.t»r  Iht  idrniiftrd 
hcnrfii*  ' 

In  tnlii  ip4li«>n  i^i  St- rial t  4k:lion.  (jrcrn 
i>rg4ni/rJ  ■  ciulumn  iil  26  tn^irtmrncn- 
Ul.  cnntumcr  4nd  Lihot  (!rtt4ni/ilinni 
ih4i  tkiiur  lit  (  ■iiri  nn  Nin  2,  rKplain- 
ing  thrif  oppii«ition  lo  ci>sl-l>cncrii 
irquiirmrnu  fhr  cr?alitio<&7h}Ccird  lo 
pM]ti\.iin«  of  Ihr  Adminiiiraiitin  liillih«l 
wi^ulj  rncouraftt  »get\c>ci  lo  adopl  the 
'Ica^i  hurdrniOmr'  apprnarh  lit  bc- 
Lkmipliihing  ihrii  rr{[ulaii>r>  goali  11 
4rj(\ird '  againki  ludirul  rrtiru  of 
rtgiil4ii>i>    ii'i4lk  tr\     tk4ininit    ihal  in 


.il  r 


l.MK-ll 


III  Iht  Sfiijlt  dc-h4ic 
undtiuhirUU  icl>  iiii  i  Mitiprliriji  r»i  himic* 
t>l  thr  ii>ri  4II  cn^U  4nJ  Scfirliik  nf 
Irdrijl  ir|tul4t<iin  M  Iht  ihrlMiii  ti>  (}4lr 
li  4iit  inj>i4tii>n  thr  Jrh4lc  Mill      j  hni 

tidrfthitutn  t  rtiimait  nl  iht  high 
(.i>»t  ,il  irnuUiiiin  (iirrii  *niit  rntnih 
'it  thoi  ihiiMj^'h  tkith  mtihiKli>l>i^u4l 
rTiiii\  I  iimhuirt  nfntnrntuiBir 
nurnbrit  4nd  ihtliitu4ll>  aluckt  cun 
luititi  411J  rut  iii>riiiit  nijl  irguLiinn 
«hrn  mnic  ihjn  i«ii  lhirJ%  ii(  itt  Uiul  i> 
4iMihutjhlr  111  1.4'irl  irjiuUImn  and 
pj  prt\k|ir  II 

^  t  iJmh.iuiii  ir^pniiJihti  Ik  drrrn 
4ik1  hi\  allirt  iJurinfi  thr  hrunn^-t  ht 
(iiiit'\  tuhKiirnmiiirr  irplirj  "1  h4tr 
nr^ri  knnvtn  <>(  a  irll  «lvltd  puhlic 
initiril  giiiup  m^kiintt  an>  \rMnu>  tflun 
lu  find  iiul  »hal  iht  putilic 
wmu  Pcrhjpi  Ihry  arr  111  imart 
lhal  iht>  knnwr  whil  i»  in  ihr  puhlii 
inirrctl  Bui  I  Irll  you,  fcum  m)  own 
many  yt«r»  in  govrrnrnml.  1  im  always 
drcply  {iffrndrd  by  anycinr  whitcimirnJi 
lhal  ihry  irpicsrni  Ihr  public  mirtrki  ' 

fhii  much  kcrmn  lurt  ihr  Srnait  wtH 
havr  1  h4id  nmr  cuiimg  ihmugh  ihr 
rhriiiiit  III  r^plixt  «khrihri  ihrrc  4tc  4n> 
(4Cit  hrhinJ  1I  D 


is 


-t^  t'.  tONSl  Ml  K  HI  I'OK  I 

King  and  Her  Court  at  the  Consumer 
Product  Safety  Commission 


Susan  B  Kirxji.  ihc  ci>mmissu>n's  new  head.  bclic\cs  in  governnicnl  rcgulaiion.  and 
she  IS  dctcrniiiicd  to  improve  her  agency's  reputation. 


m  I  IM).\  i   DbMKuVH  M 

Dim  I  Ici  Ihc  *iiH'»pokcn  >nuihcin  manner  lotil  \i>u  Su»jn  B 
King;  the  nc*  chjninjn  i>l  ihc  (.nn^umci  Product  SjlciV 
C'i>mmi\»lon.  lalk»  »*ith  J  "gel  dovwn  to  hujine*;^''  luu|lhnc\» 
jnj  Jcicrminaliiin  IhJI  id  vou  knovk  ihc'i  HOinU  to  ir>  itt 
icviutc  tfcdibihl>  in  ihc  jj{cni.N  .inj  tiijkc  il  vnw  k  the  vkj>  the 
Ijw  inlcndcd  \ 

Ihc  |iih  hcfuic  hct  It  J  hijt  itnc  in  limi%fiiiin  iTtc  i ommiwuin. 
bc\cl  hy  c^lcrrijl  tTitici>nis  jnJ  lum  b>  mteinji  Jnlc  atrnnsj 
tincc  It  wa»  cilahliihcJ  in  1'^''^  miu  j  proJutO^e  jnJ  clfKicnl 
agency  So  »kcpiicJl  were  »iime  \tcrnbei»  of  CiiMitic\»  jnd 
Adinini>tialiun  jiJct  Ihji  I  here  t^rie  pitipo\jl\  earlici  lhi\  \eji 
to  ilbiili\h  the  cummiwinn  jnJ  ii  jn\ict  it\  lunclion^  eKcv«hcrc 

King,  uhiiiii  CjiIci  njrricij  lo  ihe  cummi»\ion  in  Janujr> 
andclrsaieJ  In  ihe  (. hjirm.i nthip  in  June  hjj  no  hjck ^inunJ 
in  Ihe  i:nii>utTiei  tj(ei>  jicJ  j  fjcl  ihJi  had  some  penple  nn 
C'jpilol  llill  v«iirrirJ  Kinji  ^JiJ  it  v^uimcU  hei  J  hit  inn.  hui  im 
|..nwvi 

"^t»  Sjik|{iiinnJ  i>  nm  \LicnLC  ni  enttmccnn^i,  hut 
e*ei»hiij\  ihai  I  i.ilkcj  t«t  ia|it  ihat  **hji  the  Liimnii>\ii)ti 
needed  nnu  ^J>  a  «Iiimi|{  iiilii>iiin  tit  iuiiimi>n  \cn\e  "  ^hcAjid 
m  a  'e«.cnl  inicr\  ic\» 

Ihc  ^-^eai-uld  (lenigian  |j;aincd  aJrTnni\iiai i%e  e\pctience 
j«  e\ccuii\c  a\\i\laiit  lo  ihe  vKaiirtian  id  the  I  ciieiat  [  IccHon 
('nmn)i>Miin.  executive  J  Hector  ti|  ihe  Centci  lor  Public 
KinanL>ntit  of  E:lectinn\  and  V\  a\hin((l(m  dircclni  (il  ihc 
Valionji  (  tUTirnilice  l»ir  an  |-|lci,i)^e  I'ungrrw  Thai  nia\  help 
her  ii>  M>l\e  \iiinc  ol  ihc  ^lana^^cmer^t  pritblcm\  ihai  h.i^c  kcpi 
theai(eni.>  li«irn  UinLiiumnti  >miii>th]\ 

Kinji  i\  a  \tiimn  hclicset  m  ihc  reK(ilati>r>  prt.H:e\\  "I  (icl  \er» 
upvet  s«ben  I  bear  ibi\  rnuunlinit  iiitaism  iil  (tn^er nrrieril 
icKnlatixn  .i\  ihc  MHirce  .'I  ntKitmn  and  \«imetbin)<  that  ihc 
publu  d..c»n  I  v»jni  "  \hc  \aid  II  i%  Jalla(.iiiu»  and  \iinic^hat 
deiMjK.i^u  iM  lis  alLltk  It  Jrira.U  lr,irr»  a  I,. I  i>»  Mihcr  Ncrn'ii* 
pi  iihl«,-rn\  .it  mll.o  iiin  iti,|  J.  v  ^  n,  .1  n  k  ru>v»  lcd>:c  'he  iM(rrpni,r 
hci^*ccn  ^itiuf  frjjm.iii.in  .1  nd  had  '  r         ><  in 

\nd  »hc  i\  nm  ai  .rll  if!ui.lani  t,i  p.uni  ihc  tmjfcr  .it  blame 

li.it  I  mc  i\  .1  puv^etful  \i:k:mern  «il  ihc  huMticNs  and 
iitdinlfi.il  >  .">iiiuit>il  \   lt\iii|{  !.■  '  ,1  (jeticrjl  iri.iaii.Mi  a  iih 

({I  i»  cm  nit- Ml  ,iii,>  1  tpcMlit  aii.itk  .'n  health  and  \.ilel\ 
rettulal  I'  .n\ 

Kin»»    ..i.il    ih.ii    L  ,'iy^t,-^\\  i,.    ieaijih<iri/c  ihc 

t,>rnnii-.Mi.ii  t.  i  'hror  -ilti-  ^,m-»  i  i   ^•.l^r  ,.n  lile  Hui 

%hc  iitii^i  ii^.i  he  .lA.iif  ih.ii  J  ^hf  '  i.i-i  i.i  '  n  n  ih,iirf\  .it.-iinil 
Ihc  IcaM-  -u.i.  n,.l  he  'i  f»ri*  1 

I  cliU-.I  .■>.i'.pu    .1  the  t  !>•     :  •  *  !,„,., u 


i).  Wbal  thipf  Ihf  cunimi^^tkui  m  Hhcn  )uu  arrhrd^  Do 
jw  Intend  Id  do  «n)  furihfr  rrnrBNiil/lnii^ 

\.  Without  iiue»ln>n,  ibc  orjfain/alional  structure  and 
manjucmeni  priKCdUfc^  of  Ihc  cnmmi\sion  v»erc  impro>cd 
»co  cun»idcrabl>  by  ((ormcf)  chjirman  [S  John]  Bymjjion 
Ihcic  muit  b*i>c  been  ncxi  lit  nuihing  m  place  i*hcn  he  look 
otcr  Uui  It  lakci  lunger  than  1^0  \cJt\  id  deal  Mnb  ^(>mc  ol 
Ihe^e  pri>blcfn».  and  *e  arc  »iill  ha%tng  In  conlcnd  i*ilb 
prohlcint  ^khich  nriginalcd  Miih  ihc^in^mal  or{tani/aiiiin.il 
Hall  and  MruclUFc 

In  addiliun.  I  think  il'i  fan  lo  %4>  tbal  the  mtttmn  oi  the 
agents  ha\  jliu  changed.  \o  Ibat  the  nced\  ol  ihc  agency 
priihahly  MuutO  be  diHcicntly  delined  n«i>k  U>  ibal  I  mean  an 
cmpha\i»  on  chronic  ha/ard\.  carcmnsens  »n  particular 

Ai  10  Ihc  tiructurc  a  1  fuund  it.  I  lold  U.Mi)  [the  Ollicc  ol 
Manjj[cmcn|  and  Hu^Jgcl).  urhk'b  bail  on^iiii.ilh  latked  abnul 
aiicmpiint!  t(i  aboluh  the  cunirni>\inn.  "All  >igbi.  il  wm  roily 
uani  Id  pul  your  \Miirdi  away,  lel'^  ba^e  Nonte  i(inNlrut.ti%c  and 
\crioin  help  -  1  wa»  concerned  nut  wilb  pefMinncl.  nut  witb 
MalTing.  but  with  iy\icm\  nrti.irn/.iliiin  and  nunaseriteni 
«y\lerni  I  bey  agreed  wiib  me  ibai  ihe  things  tbal  I  via%  worried 
jbiiui  were  the  lar^c\l  problem  at^  .u  in.idcqii.iie  dclc^Jtion  o\ 
aulbnrity  Ui  tiall.  inadequate  ditc<.iion  tmm  the  Ciimmi\tinn 
and  a  need  (or  ureaicr  accounlabilus  on  ihc  part  t.i|  ibc  %larl 
Ibcy  atfrced  |hc  %iruclurC')*ai  h>i\ii,alU  \nund  and  wiib  vumc 
\trcamlirTinK  ol  the  \yitcrTn.  w  e  t^'uld  addrc%s  |hc  ma|or 
problemi  rbat  d(K%n't  mean  ihere  will  be  rin  changes  Hui  m 
terms  ol  the  banc  \lruct^»r\>l  ihc  orj»jni/ation.  no 
Q:  lla\r  thutf  minitr  chi>ij|eV  laKen  pUcc7 
\  I  bey're  mn^mg  at6nt{.'  Ihc  mii\l  scriuut  problem  ihai  I 
inhenied  wa\  ibe  lack  of  adequate  personnel  man.igement  Il'\ 
almuM  irilpuiiible  lu  begin  to  addrc%«  ^pecilic  actions  or  e\rn 
minor  readjutlrrientt  or  Tine  luning  thai  «ou  ^i^ant  t(>  do  uniil 
>nu  can  take  a  picture  ol  vour  orw.oi./.iiion  ai  a  point  in  iimc 
()'■  ^hal  »tt  iht  cummlwiiin't  prinntirs.' 

A  I  here  arc  three  or  (uur  areas  >n  ^hx  h  u  e  re  inictcMeU  <  )ne 
IS  10  Conclude  action,  one  vba«  -m  .iriuiber.  nn  a  imnihei  oi 
mailers  Mfhich  base  been  pending  l<>t  tar  i{m  long  \Ve  haie  ^oi 
ti>  w  rap  stimc  of  Ihesc  up  Pni*cr  fTi..\*  I'f »  is  on??  (  liri«ima%  ircc 
lights  IS  anojher  Sckond,  I  am  »efs  micreHicd  and  I  ihmk  ihc 
nihcr  cnnimitiiiiiricrs  wiiuld  ajircc  s*ith  r^e  xii  ihi%  ti  ir^mg  to 
thill  the  'ucut  ol  ihc  commuMi""  1..  "lUi  h  .'t  '  ..t-r  emphaM% 
i>n  pntcntralK  ser  uvus  ba/anh  '  ii  Of  -"1  ■fCNfca  ^^Ic  or 
una^tiidable  m  nature 

0:  Such  I 
A    Aluminum  wiring    Ih.it  is  net  ^  :iithin,i  'h.ii  an  average 
consumer  is  gnintt  ti>  knuw  .1  ^ic.n  JimI  ah>'ui     Ihc  l\pc  of 
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pRooucr  safety:   dimensions  for  conSUmem  policy 
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A  «iensuized  society  ^nd  the  law  of  str io-^M  1  abU it/  are  sotU<  [ 
phenomena  that  have  erupted  as  two  peaks       |?<?;^j5cajed  b'y'UcJ;n'o'lq5j^''',lii'^^ 
reachlng'^'a  societally  acceptable  po  1  icy ^f^fel^iSl^ancio^  rV5k'  and  utitity. 

Where  once  society  believed  Implicitly  in  technology's  ability  to 
solve  all  problems,  the  technological  community  is  now  held  to  be  the 
inept  midwJfe  filling  our  lungs  with  pel  lut?eSits ,  our  stomachs  with  tovic 
.chemicals  ancj  mai/ning  us  with  unsafe  products.  Z/ 

■'vtft^Regt^rdless  of  how  pervasive  these  charges  are,  it  is  clear  that  we^^. 
ar'e  searching  /or  guideposts  which  permit  us  to  chart  new  directions  'in 
improving  the  quality  of  life. 

There  is  no  doubt  that  societal  mores  can  be  readily  sensed  by 
Po^^^cy  makers,  yet  they  provide,  at  best,  only  vague  guidelines  for  the 
dec  ision^mak  ing  functions.    The  legal  thrust  of  strict  prodlStts 
liability,  however,  oft^rs  a  clearer  picture  of  a  desirably  objective  for 
social  policy:    products  must  not  be  unreasonably  dangecous .  '  We  have 
1  iteral  ly  made  a  legal  about-face  in  the  last  two  decades.'    From  the 
historic  rule  of  caveat  emptor--let  the  buyer  beware--the  challenge  is 
now  caveat  vendl tor-- let  the  manufacturer  beware!    It  is  from  this 
*..3^1te^red  perspective  that  we  begin  to  probe  the  directions  for 
product-Consumer  equity. 

The  premise  explored  here  postulates,  quite  simply,  that  the  basic 
philosophy  of  the  law  of  strict  liability  offers  a  matrix  upon  which  to 
construct  sound  public  policy  for  the  interaction  of  technology  and  .  . 
society.    The  law  QndicatesJj^lHjgaropriate  questions  to  be  answered  and 
suggests  the  directions  ^^nBB^jBB^^^^^'^^^       resolving  the  difficult 

UoprfMhKMMl  wHh  tho  [»orintsHJon  of  thv  mpyrlKht  hoU^»r  from  DonneJ',  WUHnm  Mlclinrl. 
niid  Htihort  T.  I^iiihI.  oditorM.  H<«Honn'h  for  Consnmcr  I»()licy.  Oniiif»rlUKo.  Ceiitor  for  rollrv 
^Alt*'rnntlv«»N.  MuMsarhuHPtts  InMtUnteof  Tpchnolo^v.  ll)7^<  10  p. 
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The  CfilMornIa  Supruino  Court,   in  a  I'Jb.i  dtu.  i-i  Ion,  iv»t ,»()  I  i  sfiud 
"Hrtcl  produrfj  1 1  ab  I  1 1 1  y- -.^      tjtLMTn.'nt  of  sorlal  pol  Icy  wrios(!  m\),\c{  h.n 
Lr*uiim\t.  I /(Ml  tMf  niiUiuf  jt:  tur  i  ruj  community.     Fho  cuurt  stnttnl,  \n  ()<ut,  in 
tln»  ()(•(■  f.  mn  ri»fMh«r(Mi  i ri  GrntHmirin  v    Yuha  Powor  Products: 

A  (luuuifdf.  tur(.'r        strut  ly  1  i  ah  1  (» .  .  .  wlurn  an  articlt*  he 
plri(»"-,  un  tho  mfirkcjw;  knowKKj  that   It   Is  to  be  usocl 
without  1  n-ipfH  t  I  on  for  ilefects,  proves  to^  hove  a  ileft-'ct 
that  rausos  injury. 

Tht.'  por  poso  (if  sufh   liability  is  to  insurtythal  the 
(OSts  of    injuries  result  iruj  f  niiii  sij(h  ijr  f  cc  tjl  v<!  products, 
are  borrit?  by  tHo  manufacturer-  that  puts  such\pru()uc  t  s  on 
tf)e  market  rather  than  the   injuretj  persons  wlip  are 
power  less  tn  pr  nlH(  I   tnemse  1  ves .  O 

Hie  soi.Ml  policy,  enunciated  with  unmi  s  t  ak  al)  1  e  clarity,  winch 
emerged  from  this   iptnion  was,  hy  l96'j,  delineated  concisely  as,^new 
l^'^jyi  theory  In  section  40.'A  of  the  Restatement  of  Torts  (Second).  It 
pro  V  \  des  : 


One  who  sells  any  product-  in  a  defective  condition 
unreasonab  1)^  dangerous  to  the  user  or  consumer  or  ta  t)is 
propjerty  is  subject  to  liability  for  physical  harm 
thereby  caused  to  the  ultimate  user  or  consumer,  or  to 
h  i  s  proper t  y ,   i f 

a.  The  se Her  is  engaged  in  the  business  of  selling  such 
a  product ,  . 

'•  .  f 

b.  It^  is  expected  to  and  does  reach  the  user  or  consjum^^ 
without  substantial  change  in  the  condition  in  which 
it  is  sold. 

The  rule  stated  m  subsection  1  applies,  although 

a.  The  se.ller  has  exercised  all  possible  care  in  the 
preparation  and  sale  of  his  product 


b.  The  user  has  not  bought  the  product  from  or^entered 
into  any  contractual  relation  with  the  seller. 


In  Mil?  Mj»:ctH>Olnij  yihv^s  uvor       Jiir  l\J  h  I  lonn  In  tln>  Dm  Iml  Sl.iti)', 
h.ivo  ,i(|i)(Utu)  siH;llot»  ^Oc'A,  olthor  (ixplUMtly  or  In  somnwhat  .iltor-Oil 
forms  silll  presorylfjij  tfio  brtnlc  philosophy.    Tho-  In.jtiroi)  p),tlruitf  niMul 
'^ijW'-''^^^^^^  ^  ^^'^^  product  cruatod  au  oMnMinjurth ly 

V^'e^^ii^J^^^^^^^^^^^  nondlt'lon  (a  defect)  Am\  ihrtt  |,|)|^  jtoncji  i  ion  wa^  tho  most 
prol),tl)l()  c.^usi*  of'  tfir  Injury.         ^  '  4^, "  '  Jv' 

•  fhc  manut  jcturor 's  c.iru  ulther^  l^l-^lv  txi'jj'c  drslijn  of   llu'  proiUirt 
or   In   Us  production   is  of  no   U^)Ort'iii(^jif^\r!\.  tkl(j,Ulon.     Nn   loiujor   is  It 
nccoss.uy  to  demoirttrrtte  thrtt  a  miinuf.^icturor  did  not  act  "rortSondb  I  y . '* 
or  w.is  f^O()l  Iqent.  for  a  plaintiff  to  recover,    fie  need 'an-Vy-provo  th.U 
the  product  was  defective,  that   Is.  unrocjsonaU^I y  darujerous  and  that  the 
Injury  was  a  dlrt?ct  result  of  this  condition  of  the  product. 

The  Unreason  a b 1^  Dan gerpos  Produc^ 

What   IS  an  unreasonably  dangerous  product?    A  product  Is  after  rflj 
an  object,  a  thing.     Mow  does   it  become  unreasonably  dangerous.h  i^.e^hapy  ' 
\i  IS  important  to  stress  t>*e  obvi9us  at  this  juncture.    In  dett'ffip 
whether  or  not  a  product   is  unreasonably  dan^erous^we" ar^  ^^^'^¥^■^^^^9-^ 
the  product  and  not  on  the  conduct  of  the  manufacturer.     ^"  ■^M^^S^''' 
develop  the  Issue  of  unreasonable  danger,  it  becpmes  cruciaVM^P^^ 
understand  not  only  the  scope  of  consumer  expectations  biit't^itlv*^^^ 
entire  milieu  of  product  use/ -the  total  environment  in  W^J^h^^to'-^ 


finds  'tself^ 


When,  through  the  ikigation  process,  a  Jury  is  asted-.t^jfeS'hC'l^^ 
whether  or  not  a  product   i\  unreasonable,  dangerous .  th^^^tslon  should 
have  major  social  and  societal  significance.    Since  tH^^'^fegal  focus  is 
on  the  product  within  its  environment  of  use,  the  test  for  unreasonable 
danger  must  derive  fronf  the  elemen?s  of  risk-utility  balancing.     It  is 
this  balancing  process  that  is-central  to  public  policy  determination, 
as  well  as  to  the  legal  forum.     It  is  on  the  elements  of  this  process 
that  we  direct  our  Concerns, 
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A  part  iculjarly  apprapriate  view  of  these  elements  has  been  set 
forth  by  Dean  Wade  (Strict  Liability  of  Manufacturers,  19  Sw.  L.  J. 
(1955)): 

1)  The  usefulness  and  desirability  of  the  product 

2)  The  availability  of  other  and  safer  products  to  meet  the 
same  need 

3)  The  likelihood  of  injury  and  its  probable  seriousness 

4)  The  obviousness  of  the  danger 

5)  Common^Tnow ledge  and  normal  public  expectation  of  the 
danger  (particularly  for  established  products) 

5)  The  avoidability  of  injury  by  care  in  use  of  the  product 
(including  the  effect  of  instructions  and  warnings) 

7)  The  ability  to  eliminate  the  danger  without  seriously 

impairing  the  usefulness  of  the  product  or  making  it  unduly 
expens  i  ve . 

It  is  the  subjective  amalgam  of  these  seven  elements,  we  submit, 
that  can  permit  a  jury  to  reach  the  conclusion  of  whether  or  not  a 
product  is  unreasonably  dangerous  and  hence  establish  "product 
liability."    Consider  the  following  example  to  illustrate  the  central 

issues  which  should  be  raised  when  the  issue  of  unreasorv^ible  danger  is  

addressed  from  the  perspective  of  risk-utility  premises,  implied  by  the 
seven  indicia. 

There  is  no  question  that  a  Kitchq;i -knife  is  dangerous.    It  will 
slice  a  finger  as  easily  as  rib  steak.    But"  is  a  knife  defective?  That 
is,  is  it  an  unre-asonably  dangerous  product?    We  approach  the  answer  by 
considering  the  issues  highlighted  by  the  indicia. 

There  is  no  question  of  the  overwhelming  utility  of  a  knife.    It  is 
a  fundamental  implement.   .While  fingers  may  be  a  safer  product,  they 
hardly  come  close  to  meeting  the  same  need. 

The  probability  of  injury  is  quite  high,  while  the  seriousness  of 
those  injuries,  in  general,  can  be  classified  as  moderate  to  low.  Even 
though  knives  are  used  by  a  large  fraction  of  the  public,  ranging  from 
youth  to  old  age  for  both  sexes,  there  is  common  knowledge,  as  well  as 
expectation  of  a  danger  that  is  highly  obvious. 
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In  fact, . because" the  danger  is  held  to  be  widely  recognized,  knives 
do  not  contain  warnings  and  the  incidence  of  ini-.iry  can  be  significantly 
lessened  by  '.are -in  the  use  of  the  prqduct. 

Finally,,  despite  the  wide  recognition  of  the  danger  by  the  public 
and  the  moderate  seriousness  of  injuries,  we  still  ask  if  there  is  any 
way  to  design  out  the  high  risk  of  injury.    Unfortunately,  technology 
has  yet  to  discover  a  cutting  edge  that  can  successfully  distinguish 
between  a  side  of  beef  and  a  finger. 

* 

Thus,  in  weighing  all  of  these  considerations,  we  would  most  likely 
conclude  that,  on  balance,  the  utility  of  the  knife  exceeds  the  risk. 
That  is,  we  are  willing  to  suoject  ourselves  to  those  risks  in  order  to 
receive  the  benefit  of  the  product.    On  balance  then,  while  the  knife  is 
a  dangerous  product,  it  is  not  unreasonably  dangerous,* 

It  is  suggested  that  the  issues  described  in  this  scenario  are  the 
same  ones  that  should  be  raised  by  both  sides  in  the  courtroom. 

The  thrust  of  litigation,  then,  within  the  framework  of  strict 
liability  should  be,  in  each  case,  to  distinguish  between  products  which 
are  reasonably  safe  and  those  which  are  unreasonably  dangerous.  Unless 
a  manufacturer  is  able  to  demonstrate  that  the  consumer  either 
unf oreseeably  misused  the  product  or  knowingly  assumed  the  risk  of  using 
an  apparently  defective  product,  he  is  liable  to  the  injured  party  for 
having  produced  a  defective  product  because  it  was  unreasonably 
dangerous . 

Given  the  trade-offs  which  are  inherent  in  every  design,  it  is 
suggested  that  the  jury  must  really  answer  the  question:  Given  the 
risk-utility  or  benefit-cost  considerations,  are  we  willing  to  live 


It  should  be  noted  that  even  if  there  were  a  technological 
breakthrough  that  might  lessen  the  risk  of  knife  injuries,  we  would 
still  have  to  ask  whether  such  a  feature  would  lessen  the  utility  of  the 
product  or  substantially  increase  its  cost.    If  the  utility  were 
lessened  and  the  price  increased,  we  might  argue  that  we  would  prefer  to 
leave  the  pfoduct  as  is. 
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with  the  product  as  is,  witti  all  of  its  attendant  risks,  or  do  we  wish 
it  to  be  marketed  in  an  altered,  less  dangerous  form? 


Public  Policy  and  the  Reasonably  Safe  Product 

If  the  question  posed  above  is  the  critical  one  in  the  litigation 
setting  for  distinguishing  between  the  reasonably  safe  product  and  the 
unreasonably  dangsr'ous  one,  isn't  it  also  the  same  one  that  society  must 
ask  in  formulating  public  policy  for  consumer  product  safety? 
Fundamentally,  since  no  product  can  ever  be  completely  safe,  and  since 
we  have  not  yet  decided  on  a  policy  of  absolute  liability,  then  our  goal 
is  to  seek  the  methodology  for  deciding  the  risk  level  we  can  tolerate 
for  each  product. 

This  is  the  challenge  which  has  resulted  from  the  converging 
concerns  of  consumers  and  the  enhanced  perspective  cf  the  courts.  The 
objectives  are  clear:    to  educate  the  consumer,  realistically,  in 
understanding  the  utility  and  the  risks  of  products;  to  guide  industry 
in  order  that  products  are  designed  and  marketed  anticipating  real  use 
and  not  intended  use;  and  to  aid  the  legal- system  in  describing  the 
appropriate  considerations  necessary  for  fair  and  reasonable 
adjudicati-on  of  the  issues  brought  before  it.    These  objectives  shou,ld 
become  part  of  the  province  of  public  policy  research. 

It  is  suggested  that  an  appropriate  focus  is  to  utilize, 
prospectively,  during  the  product  design  process  and  in  the  formulation 
of  product  safety  standards,  the  risk  and  utility  indicia  used  by  the 
courts  retrospectively  in  determining  the  existence  of  an  unreasonably 
dangerous  product.    If  it  is  reasonable  to  assume  that  these  indicia 
will  form  the  basis  for  judging  the  interaction  of  technology  and 
society  in  the  courts,  then  it  is  obvious  that  these  should  be  the  same 
criteria  to  be  used  when  products  are  designed  and  marketed  and  when 
standards  or  codes  are  devised  for  establishing  guidelines  of  design  and 
manufacture. 
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While  deceptively  simple  to  understand  and  while  their  intent  and 
meaning  cannot  be  ignored,  these  indicia,  however,  do  nat  provide  a  firm 
basis  for  quantitative  evaluation.    Even  if  it  were  their  task,  the 
courts  are  not  equipped  to  establish  the  groundrules  for  the  important 
societal  judgments  that  are  implicit  in  .:esting  any  product  against 
those  indicia. 

It  does  not  necessarily  follow  that  those  responsible  for  design, 
manufacture  and  marketing  are  the  only  ones  able  to  interpret  the 
societal  judgments  implicit  in  the  search  for  reasonably  safe  products. 
While  there  is  no  question  that  technology  must  exercise  a  conscious 
effort  to  enhance  the  decision-making  process  in  design  and  manufacture, 
that  proces'j  must  enlist  the  perspectives  and  judgments  of  others  to 
balance,  counte".  and  expand  the  traditional  constraints  of  industry. 

Implicit  in  the  indicia  for  reasonable  safety  is  the  fa^t  that  it 
is  no  longer  the  manufacturer's  view  of  intended  product  use  that  will 
be* tested  In  considering  a  product  flaw  and  its  danger,  but  rather  it  is 
the  expectation  of  the  consumer  that  underlies  the  judgment.    The  safety 
of  a  product  must  be  measured  as  a  balance  of  the  probability  of  benig 
harmecij  the  gravity  of.  the  harm  if  it  occurs,  and  the  burden  of 
precaution  against  the  harm.    If,  for  a  certain  product,  bott^  the 
probability  and  gravity  of  the  harm  are  low,  while  this  burden  of 
precaution  is  high  (i,e,  the  cost  of  adding  additional  safety  features 
or  impairing  the  usefulness  of  the  product  if  the  harm  is  to" be 
avoided),  then  society  may  decide  that  because  of  an  inherently  high 
utility  in  the  product,  the  added  cost  produces  insufficient  benefits 
and  hence  the  product  is  safe  enough.    On  the  other  hand  if  the  cost  is 
relatively  small  to  reduce  a  harm  with  high  probability  end  gravity, 
then  society  would  demand' the  safer  product. 

These  kinds  of  judgments  cannot  be  made  as  generalizations.  They 
require  serious  consideration  for  each  situation  in  order  to  make  some 
type  of  quantitative  cost-benefit  analysis.    The  decisions  will  be 
difficult  and  will  require  the  efforts  of  those  whose  research  focuses 
on  public  policy.    The  implication  in  the  balancing  process  between  the 
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existence  of  a  harm  a.nd  the  precaution  against  it  is  that  there  is  an 
acceptable  risk  level  below  which  there  need  not  be  iny  precaution. 
While  this  is  a  valid  generalization  simply  because  nothing  could  ever 
be  completely  s-afe,  decisions  which  permit  residual  r-isk  of  injury  to  be 
balanced  against  objective  cost  decisions  are  difficult  to  make  in  any 
event  but  especially  so  when  they  have  to  be  made  fubject  to  public 
scrutiny. 

When  the  reference  point  for  probability  ?.nd  gravity  of  the  harm 
has  to  be  made,  not  from  the  manufacturer's  coint  of  view  but  rather 
from  the  consumer's  perspective,  the  gathering  of  substantive  data  for 
decision-making  becomes  that  much  more  difficult.    Surveys  that  focus  on 
the  understanding  of  a  product  in  the  context  of  its  actual  environment 
of  use  are  essential  to  insure  meaningful  feedback  to  govern  design 
modifications. 

There  is  a  critical  need  for  devising  technique?  that  can  warn, 
instruct  and  educate  the  consumer  effectively  for  reducing  the  risk 
level  in  the  use  of  a  product.    The  techniques  that  permit  decisions  to 
be  made  between  consumer  education  and  design  modifications  to  achieve 
that  same  reduction  in  risk"  level  are  not  easy  to  quantify,  but 
obviously  mU'st  be  developed. 

There  are  other  concerns,  as 'well.    An  essential  dimension  in 
achieving  product  safety  are  standards  for  design  and  manufacture.  Both 
the  voluntary  groups  and  the  regulatory. agencies  are  seeking  better 
methods  for  developing  standards.    The  problems  are  not  different  from 
those  in  actual  product  design.    How  should  the  process  be  structured? 
What  data  and  techniques  should  be  used  for  hazard  and  risk 
identification?    How  can  the  concerns  and  abilities  of  the  participants 
best  be  introduced  and  woven  into  the  process?    What  are  acceptable  risk 
levels?    Should  the  requirements  be  those  of  design  and/or  performance? 

The  legislatures  of  several  states  are  now  considering  bills  that 
would  seriously  limit  or  elir.iinate  the  basic  social  policy  contained  in 
the  philosophy  of ' strict  liability.    The  enactment  of  this  legislation 
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would  be  a  se-ious  error.    While  there  may  be  legitimate  concern  over 
the  inconsistency  of  awards  to  injured  plaintiffs  as  well  a?-,  to  current 
litigation  procedures,  these  are  not  symptomatic  of  fundamental  problems 
with  th=  public  policy  articulated  by  the  law.    Rather,  they  suggest  a 
need  for  better  understanding  and  implementation  of  methodologies  for 
establishing  a  reasonably  safe  environment  for  society.    It  is  thus 
argued  that  efforts  to  resist  and  counter  these  suggested  legislative 
changes  must  be  undertaken  as  a  public  policy  objective. 

Underlying  this  discussion  is  the  vremise  that  appropriate  risk 
allocation  is  the  fundamental  determinant  of  public  :pol icy.  Each 
segment  of  society  from  the  producer  to  the  user,  including  the 
government,  must  recognize  the  risks  each  is  to  assume  and  the  risks  to 
be  assumed  by  others . 

What  is  being  suggested  is  a  modified  and  expanded  set  of 
constraints  that  reflect  directions  for  research.    They  are  difficult  to 
quantifyvand  may  require  enlisting  or  developing  new  skills,  but  they 
must  be  undertaken,  nevertheless.    The  government's  response  to 
society's  demands  are  patently  evident  and  the  legal  system  has  a  new 
set  of  rules,  in  strict  liability,  that  are  still  unfamiliar  :but  place  a 
significantly  greater  burden  on  those  who  enter  the  market  place.  The 
reaction  to  these  stimuli  must  be  positive,  incisive  and  responsive  to  a 
new  era  of  understanding  our  technology  in  the  context  of  its  actual 
environment  and  use. 

It  is  suggested  that  the  new  directions  for  emerging  technologies, 
rather  than  being  stifled  by  government  or  legal  restrictions,  will  in 
fact  be  more  challenging  because  of  them.    The  problems  are  undeniably 
more  difficult.    The  research  efforts  must  therefore  be  more  creative 
and  imaginative. 

Our  views  must  expand  first  to  recognize  that  the  additional 
constraints  of  societal  expectations  and  behavior  should  be  a  logical 
and  intimate  part  of  our  activities.    We  must  also  assume  a 
responsibility  for  educating  the  public,  assisting  the  producers,  and 
counseling  the  legal  system  as  we  seek  to  understand  the  real 
interaction  of  society  with  technology. 
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The  benefits  will  be  twofold:    our  products  will  be  better 
understood  by  the  producer  as  well  as  the  consumer,  and  they  will  better 
utilized.    At  the  same  time,  the * gavernmental  overseers,  the  industrial 
conmunity,  and  the  legal  system  will  bene.  ,t  by  serious  attempts  to 
understand  and  design  for  society's  use  of  its  wares.    The  guidelines 
will  be  bro'jght  into  sharper  fogus  and  the  result  will  be  coherent 
public  policy. 


The  CPSC  Experiment 
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Rtlallsof 
Hazard 

BY  THOMAS  BICK  and  ROGER  E.  KASPERSON 

WIILN  THE  rONSliMER  PRODUCT  SA^FtTY  COMMISSION  opened 
Its  dours  in  1 973.  it  was  liailrd  by  the  American  consumer  movement 
as  a  powerful  new  instrunvcnt  for  creating  a  healthier,  safer  household  en- 
vironment. Established  by  the  Consumer  Product  Safety  Act  of  \  tlit- 
new  agency  was  to  be  open  and  accessible  to  the  public,  insulated  from 
outside  political  interference,  and  with  authority  over  a  broad  range  of 
products,  most  of  which  had  been  previously  unregulated. 

Today  the  CPSC's  early  supporten  look  back  on  the  agency's  fir-.t  fi\i' 
years  in  bitter  disappointment.  Representative  John  E.  Moss,  a  leadint;  jj- 
vocate  of  the  Commission  in  1972,  recently  called  the  agency  "one  of  hi* 
biggest  disappointments"  and  characterized  it*  |>erformance  as  a  'misfi- 
able  record."'  Spokesmen  for  induitr>'  and  consumer  groups  alike  joined 
the  chorus  of  criticism,  some  even  going  so  far  as  to  call  for  the  dis* 
mantling  of  the  Commission. 

A  Twofold  Experiment 

Tlie  CPSC  experiment  is  twofold:  it  constitutes  both  an  effort  to  con^ 
trol  a  broad  range  of  technological  hazards  and  an  ambitious  attempt  ji 
regulatory  reform. 

The  CPSC  is  empowered  to  intervene  in  a  broad  sector  of  the  pri\JU' 
economy  to  combat  the  ha?jrdsaisociated  with  a  vast  range  of  produvts 
In  this  respect  the  act  is  p»ri  of  a  general  trend  in  federal  hazard  mjtu|;i.'- 
ment,  one  reflected  in  other Tccently  enacted  federal  health  and  safety 
laws.  As  with'current  regulatory  efforts  in  the  areas  of  air  and  water  pollu- 
tion, occupational  health,  and  toxic  substances,  the  CPSC's  mission  is 
enprmously  extensive  and  complex:  the  hazards  it  seeks  to  combat  ari- 
highly  varied  and  often  poorly  understood,  while  the  potential  impaft^  of 
its  actions  on  the  nation's  economic  health  are  great.  It  has  been  esti- 
mated that  the  CPSC's  regulatory  domain  embraced  more  than  lO.OOU 
different  types  of  products,  more  than  two  and  one-half  million  firms  (al- 
most half  of  all  U.S.  businesses),  an  annual  toll  of  30,000  fatalifies, 
16  to  21  million  injuries,  and  S5.5  billion  in  product-related  injur>'  co^ts.' 

As  daunting  as  this  breadth  of  mission  is,  it  is  the  degree  of  regulatory 
reform  embodied  in  the  legislation  creating  the  agency  that  makes  the 
CPSC  experiment  unique.  The  congressional  sponsors  of  tht  act  sought  to 
establish  a  model  of  regulatory  reform-an  agency  which  would  be  power- 
ful yet  open,  its  broad  authority  constrained  by  the  active  participation  of 
industry  and  consumer  groups  in  its  regulatory  processes.  It  w.jS  to  be  the 
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iii|;iiin.  >ei  ai  tlie  umr  time  iniuUled, 
nil  Afcncy  hefuie  t1  liid  been,  riuin 
pii|iui;ill>  mtitnaled  pieuute  and 
iiutuiiuUlioti.  !»•  tliiifnd  llie  ('nm* 
tiiitiHin  Hit  cnnkei>e(]  ii  *n  iim  of 
( iiTif'cit  ijilifi  \h»n  »n  e\ie\\\nm  of 
tlir  h<ri-ulive  Hunkh.iii  llul  ill  ii*y- 
lunli)  uprialuniv  aduIJ  be  indtprnJ* 
fill  orihe  puliUk-al  va^aiiri  tif  llie 
VShiir  Muuvr.  ■ 

How  li  Kurk» 

The  foniumer  hoduct  Sifely  Act 
rititblivhr:^  iuui  mijul  guali  fui  the 
ai'cncv 

•  pruircting  itie  public  apainti  uniea- 
»4irjhlr  rivkt  ufinjui^  aitucialed 
v.^lh  cnntumei  pltiducti; 

•  ttviiiiinf  ciiliiumeri  in  evaluate  the 
ctinipaiali^r  uifety  orcontuiner 
piuJiiCU.  . 

•  drieluptnguniriinnuretyilindiidi 
fill  coniurtiei  products  and  tiUntmU- 
inp  cnnHicting  itale  and  local  regula* 

•  y|]rnmoting  leseirch  and  inveitigatJon 

iniu  the  cauKi  and  prevention  or 
pniduct  ielated  deathi,  illneUM, 
and  mjuTiei. 

To  accompliih  Ihew  objectivei.  Coo* 
pew  provided  ihe  CPSC  wilh  an  un- 
usually  hiuad  and  potent  act  orreguli* 
tory  tDoli.'  The  agency  can.  for  ex- 
ample, iiiiie  mandatory  itandaidi,  re- 
quire  iriduitry -financed  teiting  proce* 
durei.  ban  or  require  the  recall  of  - 
pruducu.  direct  that  coniumen  be  no- 
tiRed  of  hazardi.  ipcclfy  labeling  re> 
quirementi.  lei/e  and  deitroy  hazardoui 


g(tudi,  requlie  minuractuien  to  provide 
pcrfonnance  dala,  and  InTarm  the  public 
of  the  comparative  ufety  of  prwlucti 
witliin  diffirent  categnnei  CTSC  may 
enforce  itt  rulel  and  ordenby  ieelung 
itiff  civil  or  criminal  penaltlei  a^ainit 
thine  Mho  fiU  tu  cuinply  «^'tili  ii> 
regulatiimi. 

For  the  mwt  part,  only  the  require- 
ment that  CPSC'i  nilei  be  "teaionable" 
(a  teit  that  makei  court  challengei  to 
the  rulei  cm  non- procedural  groundi  e«- 
trtmely  difficult)  Umita  thii  wide, 
ranging  authority.*  VrTUle  the  agency  U 
requited  to  cnniider  the  ecanomlc  im* 
pacti  of  iti  actiofu.  there  it  no  legal  re- 
quirement  that  luch  linpacti  be  the 
deciiive  factor  In  the  choice  of  whether, 
or  how,  to  act. 


Organitattan 

The  CI'SC  It  headed  by  a  fdnmuiMu 
cumpdtcd  of  fjur  commiiucvieri  anil  J 
chaimun.  Aim.]urity  vote  ofttie  uitti 
miii«viii:ii  II  required  for  all  majnr  dc- 
ciiitrnt;  it  is  thui  a  "coUegial"  bod)  It 
li  ahu  a  "mam«"  urganuatiun  in  Oul 
It  hu  bath  pinfrarn  and  functiixial 
unlti.  The  Office  of  frugram  Maiu^i  ■ 
ment  it  divided  into  dght  **program 
ateai":  fire  and  thermal  bum«,  elecltiv 
shock,  acute  chemical  ind  envlronmci 
tal  hajardi,  chronic  chemical  and  en 
vironmental  haiirdi,  tooU  and  houic- 
warei,  itructural  haurdk,  to)i,  and 
ipom  (with  the  latter  four  cullectivil> 
dnignated  ai  "mechartical  haliidi"). 
The  functional  unlti  ire  organlied  into 
five  directp'atei:  ht£ird  Identification 
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ind  uitl>  111,  cnjpficeruiK  anil  iiietue, 
kuiiipliAiiLe  and  enfuicemeni,  Delil 
cuiiiluiaiiun,  ind  •dminitiiitimr  l  aU 
Uiieiturare  ii  divideil  Int  u  "tettm."  cur- 
reipiMi  Jini  III  the  eltlit  piuKiim  iieii 
The  (irt(A;ii/iluiiul  itructuri  ii  •  "nia 
in\"  in  Itie  lenie  Dial  ea^ti  team  iiieiii- 
b«i  inivkeii  III  twii  iupeniiuii-t)ie 
piii]piiii  nianaiiei  nf  the  team,  whii 
ciHiiJtniteiha/aid  itiateiQi  furmula- 
tuin,  and  ttie  head  uf  the  funtiinnil 
unit,  »hu  II  reiptiriuhle  Uir  hiiing.  hi- 
and  L(uahl>  cntitru) 

Manatint  the  //diorJi 

lU^ard  minaitf merit  by  tiie  Timi 
itiiiuun  invuKet  a  number  uf  ilepi 
Ihigure  H  Fiiit  the  H'SC  identitlei 
the  moit  frequent  a/id  irvere  pruduct- 
related  mjunei  and  determmei  their 
cauir*  Thit  li  dune  pnmanl)  th/nuj^ 
the  National  EJectrraii;  Injury'  Surveil- 
Itnce  Syiiem  (NttSS),  a  netuurk  uf 
teleLummuniratriiiii  termini]!  located 


III  ilie  enteriency  riHiini  tif  I  itattiti 
lally  repinenlalhe  hiiipltali  icriiu  the 
cuunlry .  In-depih  in«eili|atiiini  uf  in 
juriet  H,0(X)  tu  S.OOO  knvettj|atliint 
yeaily )  and  icreening  ut  death  ccMtH- 
tjtei,  ciitiiumer  cumpliiiitt,  cimtrulled 
latiuratiTy  teiti.ind  data  furnlilied  hy 
(ilher  agenclei  lupplenient  thii  titfunna* 
turn  In  additinn.any  mteretted  peiiiin 
ur  g/dup  (liicitvennB  a  pruduct  haiard 
may  petltiim  the  Cummiiiiun  tu  irtitiate 
aha/ardcimtnil  attum. 

Ne«t  the  CDmmriuimen  (ai  uf  I  ^T>\ 
arianK^  pruduct  ha/ardi  Intu  priurily 
srnupin^.  Once  priuntiei  have  been  ei- 
lahliihed,  itratepei  fur  manacing  the 
hJjJt  pnnrity  ha/ardi  muit  be  ftirmu^ 
lated  llie  ha/arj  h  atiijined  tu  une  uf 
the  eiK^it  ptuKiani  areai  Tlie  piograin 
manager,  in  developing  a  mana^trttfnt 
»lrate|i>,  utih/ei  tetlinlcal  expert im 
frum  the  vanuui  CfST  d*.recturatei. 
mien  all  tlut  infurmatiun  and  matytii 
hat  t<cen  lifted  and  aiieued  the  priv- 
giam  manager  preparei  a^'brieflng 


package"  luiiintari/irig  (lie  |iifuiriiatii<ii 
and  piii|iiitln|  {itie  ur  nniie  rnjira^'etnenl 
ttralegjei,  luting  the  prm  and  umt  nf  cakli 

The  Cnmitiliiiim  revlevii  the  hiiel 
Uig  packagt,  chiiiiiei  a  partiiulir  itrjt' 
egy ,  iir  return*  the  pjckage  tui  futilier 
vkujk  Nut  unciimmimly  a  bnefmg  pj«k- 
afe  appeari  befiiie  tlie  Ciittinilttii'iii'tt 
irveral  timei  befure  they  make  a  final 
itrategy  deLiilim  It  the  devhlun  It  li> 
piiimulgate  a  lafety  rule  (a  ttjndird  i<r 
banl,  they  initiate  rulenuking  pti>ve 
durei  II,  (uivkever,  a  public  eduLiiMii 
ttrateg)-  it  choten,  the  ttatf  pieparei  an 
infurmatiun  and  educatiun  pljn 

After  a  citritrnl  itrategv  it  irnple 
mented,  the  Cnnimutlim  rvatnaiev  \\\ 
etieutiveneii.  Tlie  Ihiectnrjte  (<f  Hi/ 
ard  I  JentiDcatiun  and  Ana[y\ii  rriKni 
tun  the  agency  'i  tn|ur)  tepiirtiniE 
luuicet  tu  gauge  the  injury-rediuirH' 
impact  of  the  managerial  itrate^')'  Mean- 
while,  the  UiieLtorate  uf  rimiplunce 
and  Enforcement  determlnet  the  extent 
uf  induttry  cunipliaiice. 

Public  Punicipamn 

The  CI'SC  hat  t»u  rmpnrtjnt  public 
participatiim  featurei-the  "uffernr" 
and  the  cituen  petition  procettct. 

The  "offeror"  ptucett  rt  unique  to 
the  CPSC.  Section  7  of  the  Act  requiiet 
the  Commiiticm,  when  it  dectdei  to 
iuue  I  product  lafety  itandard,  to  an- 
nounce thli  intention  puhhcly  and  to 
invite  any  intereited  perion  to  lubmit 
an  exitting  standard  for  adoption  by 
the  CPSr  or  to  offer  to  develop  a 
Itandard.  The  CPSC  mutt  accept  one  or 
Mrveral  orthete  ufferi  if  the  "orferni" 
It  technrcalty  competent,  it  c^ipable  uf 
developing  an  appropriate  itandard 
within  a  ipecifred  period,  and  a)!reei  to 
comply  vTith  the  procrdurei  (including  . 
pubhc  participation  (ipecrfied  by  the 
Commiiiiwi.'  The  Commiitmn  then  re- 
virwi  the  propoied  itandard  prepared 
by  the  offeror  and,af;tr  analy/uig  iti 
ettimated  economic  and  cnvnunmrnial 
-  impacti  and  itt  hazaid  reductng  poten- 
tial, either  adopti,  aiiiendt,  ur  rete'jti 
it.  inhere  ate  no  qualified  otterort 
or  if  the  only  acceptable  of'erur  repie- 
lenti  the  Induilry  tu  be  regulated,  the 
Commiiiion  may  develop  iti  own  pro- 
poted  Itandard,  Once  a  itandard  ii  ^ 
adopted,  anytine  may  request  judicial 
review  of  the  standard  within  lixty  dayi. 


BC^CMATIC  DIAGfUM  Of   CFSC   HAZARD  tMANAGEJMENT  PfOCCU 


i*M*lili  (MtrlM  ^^^^^^^^^ 

1   is'iTJn.  h 

r  ~ 

L  -  - 

It  iAimMh  tcvt^r 
»*^>*t  pit* 

6  'j'ljii'liD'" 

C««Ut«*  f4 

FtCURC  \.  S<h«nutit  dUram  »f  ttta  CPSC  hu«rd  maiuftmcnt  pfM«u.  ^t»■■  flow  nf  dtcliJtmi 
|MiK«*tfi  from  Ma|*«  1  U«r»u|h  6,  U  Indlcatid  on  tti*  dUarsm.  To  InltUU  action  fh«  CommU- 
tloneri  rtc*h«  Input  from  ttaivd  ld«niiri(«llon  unir*  within  |ti*  >|(ncy  or  from  Induttry  and  con- 
tumor  iroup*  on  rht  outiid«  Whon  a  d*ciilon  l«  madp  to  tAkf  octlDn.  |K«  Inut )»  ptitod  on  lo  |Kc 
Olflct  uf  Pro|Um  Mina«m*nt,  which  i>««li  with  Iht  pfoblom  vli  th«  m«trl«  W|anlutlan  d«- 
KrIlMd  In  tht  ttKt.  Th4>  rrtniually  ludt  to  a  propout  (of  tctlon  th<r  (oot  b»:k  to  th«  Commtt- 
tlonm.  who  may  <l«cld«  to  Impttmcni  iht  propoul  ot  rtrurn  h  to  tht  tlaff  lot  i  tvWon.  tn  tht  lait 
Matt!  of  tht  pfocou,  Iht  Offlct  of  Communicaiton  and  Km  OfHct  o(  Compllanen  and  Cnforctmtnl 
may  tnttr  tht  pfe<t»t  at  no«d«rf,  tlth«r  lo  prtpart  tducaiionat  maltrtiU  or  to  fnonliDr  and  tntorct 
coMpllanct  with  a  compittod  rulin'i. 


Oclob«i  1978 
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EITIMATEO  lAFtTV  CONXniBUTION  OF  B  CPIC  niQULATlONI' 


Inimtlad  tt\mHwd     Kiltrnttad  UMimtlt 


M•lc^b(tutl^1 
HtluM  Unt 
Fiit>»urkt 
PacXhttt 

CtlW 

Swimming  mwI  illctvit 
Taltl 


4D4  a      M5R"«  tQ 

1.3U.S      M5H  17 

34  I      MSH  70  3D 

3B4      Btn  4B 

ISB  BtnftMSH  &0 

N  A  B*n  &  MSR  30  70 

73  &  B*nft  MSR  ?0 

N  A  '      MSR  N  A 

t.TCBO 


3354 

4B7  3 

13B 
7  B 


•  Thrt  laDIa  soai  not  InfluM  Imo 

(■il>*(tUtlvi  nof  dot!  It  Intludt 
•Invl  tnioriflt  iriti  btcanM  aft* 

•  Ptwdutt  LIU  PrD«tdt«  art  Mtlmi 
Pfavanlten  poftlbia  l|  •cniavaa. 

•  Manoalwr  Safflv  Hula. 
1  ClItmalM  da  not  raflact  tna  ImMCt  of  •  rMtnt  court  oa 

«.  C»^C.  -P.Jtf-tiit  Clf.,  Marth  Jl.  IITDI  lf»«»lld»llni 


nditdi,  lot  MOt  fittlii  »"d  iitlulota  IntMlailna 
,  Auguit  >1,  H»l  ind  HOiamsai  I,  HH. 
Mn  on  t4lt  PiaUurMIng  pioduttt  (onuininf 
•  In  Jur»«  J«J». 

■1  tna  lima  tadMliad  Mlwt  mailmum  Iniury 


t>  tiani 
t  Moti  Dt  tnt)  ttandard  n 


Invalloalad  bv  tna  (uurlt.  nola 


In  iJditlun.  thi  Acl  ptuvldii  fui 
•ifly  public  p4iticlp4liiin  in  lli  lUculun- 
(ntkint     the  clll/tn  pftlUtm  puKcu 
Such  I  pctltlun  mull  Ml  fulth  Ihi  ficli 
lupptirlUif  the  need  for  a  ruli  in3  1 
dcwnpttun  (ifUie  luU  luu^n.  The 
Ciitnmiulcin  miy  deity  On  p«titkn  un- 
leu  tt  leeki  In  irguUtr  1  cuniuincr 
pfttduct  thit**pfescntiin  unrcuonible 
nik  (if  uitnry"  tnd  the  ilenltl  "unriaiun- 
ibly  c«p(Jici  the  petitioner  ur  uther  cun- 
lumer  tu  a  nik  uf  injury."*  The  peti- 
tioner, huwevtr,  may  challenge  luch  a 
denik]  in  court. 

CPSC  Perfumnncc 

Ueipite  III  bitiad  regulatory  poweri 
and  the  early  enthuiiaini  uf  Iti  iponton 
and  staff,  the  Cumnttiuon  hai  develtipcd 
a  leputaUun  u  a  pourly  run,  unigjiiet- 
ti«e,and  largely  ineffectual  bureauc- 
racy A  I'ilb  HuuM  uvtrught  committee 
report  ipoke  for  many  of  the  agsncy'i 
cntrci  when  tt  concluded  thai,  after 
three  yean,  the  Commiition  had  nut 
utiliird  iti  broad  regulituiy  poweri. 
had  been  ilow  to  develup  ufety  itan* 
d4rdi,  and  had  "yet  to  ilemonitrate  iu 
capacity  to  plan,  to  preicnbe  adminit- 
trative  rulei  and  guidetinei,  irA  tu  ict 
clear  prioritiei."^  Hearlngi  held  in  the 
HouM  and  Senate  in  1977  and  1971i 
further  highlighted  the  failures  and  de- 
flcienciei  of  the  agency.  In  1978  the 
Pieudent'i  Office  of  Management  and 
Budget  (0MB)  indicated  iti  intention 
of  xeking  tu  have  the  Commiiiiun 
abotuhed.  To  what  extent  duei  the 
record  support  the  negative  aiuiunenti 
of  10  many  of  the  CPSC'i  obwr^eri? 

It  ii  impomnt  to  note  at  the  outlet 
that  the  Commlulon  li  nut  without  Iti 
positive  achievement!.  Moit  obierven 
would  agree  that  the  agcncy*i  open  door 
policy  hai  made  it  a  model  of  a  publicly 
acceuible  bureaucracy.  Mott  of  iti  meet- 
ings  have  been  open  to  the  pubbc  and, 
unlike  the  lituation  in  mott  other  fed- 
eral agencies,  Commtulon  policy  hai 
made  ditclofure  of  iti  recordi  the  rule 
rather  than  the  exception.  Even  many 
of  the  Conuniuion'i  mcit  vocal  cntici 
agree  that  iti  lyitem  of  injury  lurveil- 
lance  it  among  the  beit  hazard  identiH- 
cation  syitemi  in  the  t-ountry.  Moit., 
alio  agree  that  the  actioni  the  Convnif 
lion  hai  taken  in  requinng^induitry  to 
notify  it  of  lubitjntia]  ptiKluct  hazardi 

EiirliuiinMiit.  \oL  3D.  No.  B 


nave  alio  been  lucceuful.  In  iti  flnt 
two  and  a  half  yean,  the  Commluion 
proceued  350  noti^H^tioni  from  manu- 
facturen,  reiulting'm  the  correction 
(Urgely  through  informal  negotiation) 
of  four  million  defective  cimiumer 
producti.*  The  product  itandardi  and 
bani  Uiued  ai  of  January  1,  1978. 
though  criticized  by  many  u  too  few 
ahJ  too  weak,  could  ultimately  prevent 
an  eitimated  553,600  annual  coniumer 
injuriei  (Table  1 )  and  thouundi  of 
deaths.  " 

Finally,  the  continuing  threat  of 
federal  regulation  hia  undoubtedly  led 
induitry  to  impute  ufety  product  itan- 
dardtof  iti  own. although  the  acluat 
extent  of  tuch  BCUon  ii.  of  cuune.  not 
known.  The  coniumer  product  indui- 
try it  aUo  well  aware  that  a  growing 
number  of  private  attorneyi  are  uiing 
the  Commiiiion*i  injury  data  to  help 
win  product  Lability  luiti.  Tbii  ii  an 
unpublicized  but  Important  contribu- 
tion of  the  hazard  identification  lyi- 
tem  and  may  well  ptove  one  of  the 
Commiulon'i  mott  lignificant  impacti 
on  product  ufety. 


As  significant  as  thete  achievement! 
aie,  they  are  more  thin  matched  by 
the  agency's  many  deficienciei.  The 
Commluion  hai  in  the  pait  coniiiteniU 
backed  away  frnm  forceful  regulaimn. 
Thui  far  it  hat  enacted  only  eleven 
standards'  and  bans?  The  first  safet> 
standard  did  not  become  effective  un- 
til some  three  and  one-half  years  after 
the  Commission  opened  its  doors  for 
business;even  worse,  the  standard  nvjs 
fur  swimming  pool  slides-hardly  a 
product  at  the  lop  of  the  average  con- 
sumer's *'most  hatardous"  list.  To  add 
insult  to  injury,  a  federal  appeals  court 
recently  invalidated  most  of  the  stan- 
dard on  thebuis  that  it  was  unsup- 
ported by  the  evidence  available  to  the 
Commission.*  The  Commission  has  re- 
peatedly opted  for  less  controversial 
labeling  tequirements  whenevet  its  staff 
has  proposed  standards  or  bans.  It  has 
alinmt  totally  neglected  one  of  its  mint 
impurtant  responsibillties-to  provide 
consumers  witti  comparative  information 
on  the  safety  of  specific  products.  De- 
spite enplicit  authorization  in  the  act, 
the  Commission  hat  failed  tu  pruniulgate 
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itilet  [ei|ulilii|t  iiMiiiiliMiiicrt  to  kee|i 
icviitJi.  uihrnil  lepiMli.  m  t>uivtde  {lei- 
iMMiuriiie  iiiil  leiliiiiiijl  Jju 

Sii  |j[  ihe  jf-eiuV  lu*  uiili^cil  uric  ul 
llv  itlnil  |[ii|i|ittjiil  |iiiwrfi  llv  until  I*' 
nin»e  j||jinii  "iiinniiiciii  lu/af  J»"  luiJer 
Srihiiii       mil)  litiii  liinek  t  uiiliei, 
tlir  ('iiiiMiiiiiiiitl  Ijikil  h<  ilcn-lt'iMitinl 
ll)ik  \tii  J  piJu)  fill  deiliiit;  «><li 
k.>in>nii:  hj/j|d>  ((UuJu^ h  luviiig 
hejiih  etlciTi  ilui  iliiW  up  vuh  Jfiei 
pmUiiige  J  ctpiiiNte  lo  t^ie  piuJiKI  I'l 
Jllcf  4  Kifiit  Ijleiuj  pciii'd  liilUmlHij  e\ 
t*Hiute1  Ai  J  leiull  uf  ttiit  ileU)  il>e 
C  titiUTimiiuri  iiiinajjcincnl  nf  chiimU 
lu/ JiJi  hji  been  beiel  h>  ctmfuiKm 
JtiJ  jj-lioi;  ifvpmiMi  hT  cumple. 
klcjpilc  overwlieltnm^  evjdencc  of 
tatiiinngenicii)  and  ihe  letetpl  uf 
luimal  ciii/cn  pclilinni  fui  aciiun,  ihc 
I'nmmiuiun  Milled  fi'l  uvei  a  >eai 
hefuic  bannmit  TRIS  m  chjIJfcn'i  pajj- 
nui  and  more  ihan  t*u  ycari  bcfoic 
hJnnint;  aiheirui  in  pal  thing  conipuundi 
ind  Oreplace  luf^s  A  ctirunic  hazardi 
pnlicy  has  mm  Keen  adupled  by  ihe 
OmiiniMion  bul  it  cuiicnlty  bcinu  chal- 
lenged w  the  cuuf  t» 

In  ihiirt.  the  tecuid  inuie  tlun  juttt- 
fiei  the  diiappiiinlmcnt  uf  ihc  Cummii- 
ilon*i  foundeii  and  luppmlcii  Though 
leccni  lifjjn  pomx  lu  a  revnaljicd,  moic 
JClivMi  CummiMiun  {ice  llin.  P  •*!) 
the  agency  muH.  un  the  whole,  he  con- 
iidered  a  failure.  What  explain*  the  mag- 
nilude  o\  thii  failure  and  what  leutmi 
cin  be  lejrned  which  may  be  applicable 
lo  other  effoiit  at  fedeial  ha/aid  cun- 
truP 

FalMT  Ekplanatiuns 

The  citi/en  peljlion  pioc"* 
blamed  by  the  Coinmiiiiuiri  fii»t  chaif  • 
man,  Wilham  Simpinn.  for  much  uf  the 
ai,>cncy'i  mtiplaced  effuil  during  Ht 
fiiit  three  yeari  The  former  fhai'inan 


tUinifil  llui  li»  liilei|ireiitd  StlIIiiii  lit 
11  Htvtiin  ihil'I'St'  ruultuualiiil  In 
II4III  4ny  k:tUffii  iKlilhiii  irckintl  Hie 
ifHulilltiit  III  tinv  kiiirtaiiKtitily  lu/aiil 
(iiii  |i|iidui|  Uih  |it«ilik'anie>ii,lio  ah 
I^HDil,  leil  hi  I  petilliii)  ilmniiiillun  uf 
tiaiaiil  iiuiuiteiiienl  ami  a  iiiiiiri|tiriil 
latk  nl  llie  riuiuriei  iieedeil  lu  iPHulale 
the  nianv  "lilKh  haiaul"  piinliuii  inn 
llir  iithirk.-)  Ill  |>etllliim 

t Km evei,  during  Hliii|iiiiiri  leiuiie, 
ai  iiMw,  Ihe  |tc||llMrt  piincii  k:iiiiutiliuil 

Hilly  i  iiiiall  i^tirt       uf  ihe  ageniy'i 

liilal  retduuet  I'uitliermtiie,  llie  I'l'SC 
reipiiniled  tii  relallvely  few  petUiiiiii 
in  Mi  fliit  ihree  ye«ii  -leaving  a  huge 
peiiiiun  hackUig  thai  hai  tmly  leienlly 
been  leduced  to  majiageahle  piupiiitinni 
In  addlliun,  neither  the  language  of  the 
i<.l  mil  Ml  legulattve  hlitury  tuppiiit 
Siiiipiniri  Inierpielatiun  HfSeciiini  10, 

llie  cnllegial  rtaiure  uf  the  n*Sr 
(wheiehy  deciiiuni  ate  made  by  the 
five-tnemhcr  rimiinmiun  rathei  than  a 
iingle  adininiitraior)  hai  aliu  been 
hlained  foi  many  iif  the  agency*i  ilmil- 
coming!."  Howeveiji  ii  noteworthy 
that  othef  coUegii]  buieaucraclei,  luch 
ai  the  S<curlliei  and  Enchange  Cummii 
nun,  are  aniimg  Wiihingttm'i  mult  effi- 
cient regulatuM.  UTiile  lome  of  the 
CI*SC'i  rjjjulalory  delayi  could  perhapa 
have  been  avuided  had  the  agency  been 
under  the  leadenhip  of  a  iingle  idminii- 
tralui.  moil  of  the  rulemaking  ilug^ih- 


it«u  Jihl  iniiiiuiNttt^^iiiDiil  lhal  \\n 
\\\t^\\fi\  lite  (TM  lUMiufil  al  {III  tlall 
level,  |iclu|<  |ilii|ini4K  wiie  lihnlglil  In 
tlir  atleiiliiui  nl  Ihe  ('iMiiinhMKiieii  In 
iluiil,  the  nielleciivfiieii  dl  ihe  Ckiii 
itiittttui  liai  ilciiinieil  mil  m  mukIi  Hum  , 
Ihe  way  II  made  lli  ilukUiiiiii  ai  trniii 
the  ilevhlnni  II  iliailc 

C'tiittiiinii  KriitilaUiry  l'ri)lilcttts 

A  iiiniiliei  iif  Ihc  ('|*S(">  prtilileuki  aic 
comiiiim  hi  uiIki  legiilahuy  a({eiKie^ 
Siiu'e  III  liKoplInn,  w«ie|ul!y  ttiidei|iiale 
funding  hat  leriduily  liarnpeied  llie  ej. 
fecliveiieu  uf  Ihe  Cuniitiinhm.  In  U*;!, 
llie  level  gf  funding  liai  k:(inilMeiiily 
been  only  twivUiiidi  tif  that  auiliuriied 
by  Ciingteu  (Table  ^1  The  Hiil  )ear 
Inidgel  iei|ueil  uf  S.1Q  <>  inillinii  h)  ihe 
Off)v-e  of  Managemeni  and  [litdgei 
(mm  wai  fully  M-\  million  leu  than  • 
what  CI'SC  iponioil  cunildered  the 
ahiclufe  minimum  needed.  The  hud^jet 
leducllon  in  ^lie  lecimd  yeai  (FY  l'J75) 
wat  Ihe  laigeit  Inflicted  un  any  federal 
agency  and  furied  the  CI'SC  tu  draiti- 
caily  reduce  iti  tecuiid-year  operating 
plan.  0M5  budget  requeiti  fur  the  Coin< 
million  tncrcued  only  negligibly  over 
the  next  thie^.yeart,  leu  in  fact  tlian 
the  rate  of  inflaiiun-a  lituaiion  wlUch 
Kepreienlative  Mutt  characterized  al 
"deregulation  through  budget  ilaih- 


FUNDING  OF  THE  CPSC 


CPSC       0M8  Amount 
Rmiumi    R«9uoti  Approprkalad* 

llnminiPM  al  dollan) 


t9t4 

1975 

1976 

Tr«nii|i 

1977 

197B 


-V 


.10 

iVo'>- 
eo.o 

6B.0 


30.9 
42  B 
49Zt 

12.9 

&49rt 
at.t 


30.9 
42.B 
36  6 
9.1 
3  7.0 
40.2 


34  B*' 

37  0" 
39  6 
to  D 
39  B 
39.1 


*  IJ.9  nitlilon  lr«nVttr*d  tram  th*  Fsod  *nd  Dru«  Ad'f^lnltlriTlan  1974  tcPipDiUllon, 

*  Tn«  Miqin*!  mlltlon  •pprDDrUlton  ••••  »*tD«cl  ttv  Ptitlatnt  Niaun. 
t  CP^C  r«QuMt  Uim  modltiM  \a  »10.4  mtlMon. 

t  CPSC  t*quM(  («(»f  moalfUd  •!  uiglni  of  OMB  to  1*1.1  mlHlan. 


Oeiotm  IQTS 


111.  frli'it,  N  n  hprii  I  NiK  i>'  -M^il'i /.»li"n 
ati.:  'Mk)eiii.v  iw*'.-  (  [>..f  If  Jv?il 
i(.  .1  rr^eiit  nu..ji?etnen;  <Lir%?v 

hfcii  "v i  t':,iMtig.  fru^triunj?,  ^nuntet 
{xii.lii;  live ,  tiitl  nifdictriu       Until  tr 
^■fi^!)^  (  l*V  ti  ,i  imtiil  unin  liiii 
^iJrtrJ  tulcttukldfr  pitipiiuls  tn^tiro 
{Ull\   i<nK  iliri  all  i.i  'l»  luO  t.'i  r^ir?! 
4iijl^.'ri!  uiJ  ciKliniriiti-il      j  p(<> 

the  I  <  >;iiMil\«it<lir  1 1  iitt  t'lti.ll  ilCiMI><il 
!  I'l^  I'tK^iiujtitniil  pukcdiitr  IUiaJIv 
tnt»Alu-il  III  J  1'* '  '  iCL'iKaiii/Jliiiii.  mil 
inbuicil  lu  fiiL*^}i  .>!  ilic-  vleij\  Ih4i  tu!i 
[!|j>"ir-l  Uir  {  j'SI  \  (ulriiuKiHf:  rllnrli 
m  lU  Iwkt  rnr'> cJi\. 

fh(>  Pitlalts  111  limov  jliun 

IJiCw  iihiliiJo  Ii4vr.  In  viniir  rxierii, 
Kcilcvilnl  invest  tcilcul  jytrtKicv  li  i» 
Uirrrl'iic  rmr  MirpMSili^;  llui  irijnv  ■ 
stwtw  111  \\\t  I  iiiniiiMM'iri  iilciititv 
thrill  i\  llir  iinJcilviii^-  ^  i\i\c\  ii<  iti^ 
ailciKv'*  rtidlojse  Mik.Ii  Icvs  jiicnuoii 

Ixrii  ilcrci^cj  Id  thusr  sii(iric\  nl 
llic  I  rS("s  (iiltirr^  ^htcli  ilrid  Iroiii  I'.v 
e»l>«ritticniil  lultirc  ly  j  Iw/aiJ  t;i4iu^ri 
4iut  AS  J  new  kind  lit  rcgiiUiKt  Twn  dI 
rl'Si  5  r:>^)<)r  ihtn  II  iiminp  are  ll^^'re 
lull      th'  itietiipi  i<>  reinitiate  t  hnuJ 
urivrrir  ><f  diverse  ha/ards  wiihiii  ihe 
iiklull  Iranirwi.irk     mnMiinei  pt^ij 
iki.  Mieir  iwii  are  ihr  Uilure  Ui  <IK> 
Cite  le^diirt'et  etfr>.titrl>  ariil  .lie  iti 
»'  ilil^  I"  rii<i|4i{r  .  lirnniL  hj/tiJ^ 

Vi    jr  Prntnftr\ 

I  hr  riil^alti^  lit  Kill  n*  leMttKes  lias 
Vet]  li([rel>  a  reiJit  .it  ihe  ageiKN  s  m 
itiilii>  til  eiUhliili  priiiritiri  \s  iiu;i 
aitet  .it  411  enL)(lllllu^ly  varied  lia^^aisl 
diiinaiii.  Ihe  iiewlv  toritied  agriiLy  iiti 
iiieiliaiely  LtmltoiiieJ  ilie  ditliciili  i\ue\ 
tuin  111  where  arul  hi>w  in  bfpii  Neith^t 
1  o(.y!ei%  ugi  e^Ktut^  (ededl  tj^eticiei 
(■r^'vi'lrd  itMii.li  ijtndjrK'C 

1  till)  lerently   ihr  lypiLal  jederj! 
re^riihiui  was  rei{tiireij  ti>  aci  unly 
lAiiliiri  J  liihiied  raii^e  nt  aiiltumti,  tn 
■chieve  harr<iu|>  iiti  iiiu\c;itird  tiaratJ 
iiuiia^eineiii  nhje^iivet  hederal  heallli 
uiil  valriv  laav  lended  ii>  Ikjciit  on  a 
pai!ku|a>  ilidutiry  (lalltnaiU  meat 
piiiceii.itt).  J  pariuiilai  i>|>e  uf  priidiii.1 
(dr.ifr^,  ciivnelK't).  lu  a  {lartiLular  kirul 
ol  tia/arvl  (i  tlitdren  ia«lli>M>iiig  piiinin 


ifJt'f-'^  fCteNCY  AT  THE  CPSC 

xori  ditcovnm'  that_rT\fnv  wrwt»» 
of  pfvducn  mhl  to  C^SC  head- 
Qutrttn  wrre  toti  or  nut/tid  /cr 
moorfit. 

A  ttstJ  Oft  s*f<tsol  ptO(/ue  ti  cofiltin 
try  winyf  chloinit  mm»  ornnurned 
bv  court  ofdmt  b9C*um  the  CPSC 
fmhi*  to  ft'tttsnt  wti  tnvifontiwi- 
tBi  impsci  stiienmU  coveting  the 
biut  foimtr  Chtirmen  Smipsor^ 
titer  (.dmttxed  ifset  the  need  for 
en  iiTipecl  uateimpt  hed  ne.,. 
tKOjrred  to  him. 

The  ben  on  TfiiS  in  chifdren'i 
Steepler  Mr«i  overturt>ed  by 
court  Order  beceu^  ttte  CPSC 
failed  to  ellovi,  edequete  industry 
input  into  the  deciaion-mMkityn 
prrxett 

A  ceitain  type  of  tpray  edheiKe 
WM  benned  on  the  batit  ^f  e 
ftudy  fmkinff  exposure  to  the  ad 
heti\fe  to  birth  defectt.  The  ben 
wet  ftter  fifted  wtten  ttie  ttiAty't 
cfeiim  proved  uni^fiportebie—but 
only  eft»i,^v*f»f  viomen  Miohed 
I  the  edhetive  hed 
obtained  ebprtfolH^atter  heerlng 
of  ttte  6#oT 

^allure  TO  invite  putt/ic'bomment 
on  itt  bicycfe  ttenderd  mmie  it 
neceaery  for  the  CPSC  to  r. 
itt  nifefttaking  proceeding*  befl 
the  ftenderd  coufdiie  tssued. 
Former  Cheitmen  John  Byington 
ordered  the  prtperetion  of  "Pro- 
duct Prhfifet"  toon  efter  teking 
office.  Preperetion  of  these  pro- 
filet  coet  tbOO.OOO  yet  proved  to 
be  of  to  little  velue  thet  the  prO' 
feet  MM(  ditcontlnued. 

fn  19?5  the  Conimittion  warned 
that  e  type  of  Ufjje  elurfitnuni  kiie 
presented  en  electrocution  he/erd 
end  brought  compleints  egaintt 
five  manufecturen  of  the  prodtKt. 
After  obtaining  egreententt  front 
four  of  the  conipanies  to  ditcon 
tinue  rneking  the  kites,  the  Com 
miuion  decided  the  product  ¥mt 
ectumffy  c  toy  end  thottld  hew 
beef}  outlev^  under  m  different 
lew.  The  eerlier  egreementi  vtnnt 
rescinded  end  no  new  bett  has  yet 
bee^i  imted. 


Jii>ii-r.it,.r^i  IKiMtu;  ihr  !>,»'>■  ■!..•. .i. !•• 
h>T\kr\ct  tedetal  te^"u!.it'>in  ii.i . 
pandeil  ini.i  nmch  hi'  ijdct  .jim.r. 
uniice-.  lit  an  ;»ntl  wan-f  poIIiiM'Hi  jll 
ha/ariU  in  the  wurkplacr  m  hi'iii\rfi,,l 
a//  li>*n.  iiihMaiiLei  Suih  hiiu:!  <>.,ilc 
intcrveniiiin  reiiniTes  k-aretnl  aiuK  m  ,  > 
llir  ti.i/Jidv  III  he  tr^(il.|li-.l 

A  itJirliieni  <»(  |ioll^\  Mmti  alirr  It 
{'iinumwi'ii  KK  cpluui  slJ>•yrs^^  a  i  m 
iiderril  appnuvti  i>i  the  pMihlcai  nt 

IMllTltlCi 

I  lu'  (  iiiiuiusM'Wi        vira!  hf.! 
*iltt  Ui^y^  1'ln.li,,.^  «.tn,(,  1  >.s-. 
Itir  K";aU'0  iivk  111  tnuif)  (,. 
I'mI'Iu    I  hr  <  i)itiitiiS)ii.in  v^ill  ivl 
tjriiiwill  prrKuhi.ilK  nrv al.i jIv i 
ii>  {'H"rilir*.  laktnn  ii)i>'  » unsi  Jt  i 
liun  Itir  imriitiri  >>f  irniUiH^  a.^'> 
iiaird  M  il  h  a  parlK  Ilia:  piMilu .  i 
Ihr  v;>eiil>  (il  iImm-  innifiv\  'In- 
i.illMimrr'i  hkcl|tl.K,J  ul  fM"' 
wtr  ic)  iliji  lundiUM  jird  ins 
nlher  fa^tuis  winch  llie  I  u«;- 
niHMiin  L  c^rtMitet".  iiri|i<itfanl 


Ucipite  Ihis  decUratitin  of  mieni  arul 
deipile  the  availahillly  ol  an  ehei  ihe 
lu/aut  tilettulkalion  ly^ient  (\ec 
I  iftuie  1 1,  Ufc  (  Miiiinissinti  laiinl  iH'' 
tahlish  prloriliet  iiiiril  well  intu  ll^  tomi) 
year  \\  a  lestilt,  it  hr<:aiiie  niired  in  un 
pftidiK  tlve  wiilk.  iU')i;atiii(:  us  liinll^-d 
leiiiuri:es  hapha/ardU  ■ituiiig  huth 
t«riuu\  and  Invul  lia^atdn  ('hainiuit 
Siinpstin  ruefully  icknnwledged  i<i  (  on 
gien  in  l')7ii  thai  '  laM  year  we  etti 
rnaied  ^5  pcrcerti  or  riudr  ol  "in  ;k  Iim 
lie%  were  tcat  Uve  aS  i)pp<i4fil  hi 
pljrutftJ"" 


i.Vt4  JO.? 


'1 1 


I'ti  .niv  t>v<)i'.\  lu!>tK  .nk'M  I  :u>  r«uk 

;>i  xJiKt  Ju,'.ir>,i»  JitulK  i:iiietj»*0 
III.  . 'Hen,*  <-nipk><  i-il  .in, I  the  *ei)ihl 

tt\'.  tfir  -liHunl!  |Uiltfit>ftiU  aiui  \hf 
eti.-{iti.iii>  inlot nui i( III  hiiiJcTt  ^oDifiini 

lU^  .Ul\  i>ICII^«  itul^Co  wilt.  [II4IU}(III^. 


li  I  b^^^n\  \niiJi\  iiiti^cMC   I  Me  4 
\h'iw%  ihc  ,*iintjal  injunej,  pittuMe  m 
)ur>  rrJuLii'jfi,  aiiJ  I ')7S  prDjCvlciJ 
Kiuh  liir  cicli  of  the  ^'  hi^'^i  priori ly 
hj/4f«K  fiiialK  iCLiipii/cJ  by  ihe  Coin- 
tIllt^l'I^rl^ 

]  ttew         viltcri  >.^<iiipi{Cil  vkitti  i)ic 
tf  Mjli\  nt  i  'l'S(  ic)(uliiii)ii>  eiUiTicU  II 
III  Utiuir>  I,  |W7X  (  lahic  1  |.  lugjtol 

f  Klcrii  iDwhu'h  lunplaLcd  citori  i& 
po^iiblc  Id  the  ab&ciKc  ofcIciT  [Kiott 
lic\  While  1*11  Hi  ihc  *jten(.y  v  »iJely 
ruJoUiic  rfichiifkiuriil  {(lait  4(iU  hi 

kv)  iliiiiilil  lurcvull  an  ctitinitcU 
;(j<>  i<>  JIJO  ilioiJianii  injuues  a  ycai,  ihe 
cthef  tult\  all  tiave  niucit  tower  injury 
revluiui){  p«>ini(ials  Hait  ihf  ('i>iiinii>- 
tioii  tocuwU  i(»  limitcil  t«ouri:e»  nri 
higher  priiiiii)  ha/aiJv  Or^i.  u  lihiIU 

ItJkr  |t|nVlilcil  ini>i.l)  f^rCiltH  piolC\  tloti 

liii  rlir  AiiieiN'iu  Lonturitcr  ^oicx 
ample,  thr  I \itiiiiit\Miiii  cvtiinalcv  lhal 
a  \alf  ly  ^lanJard  In  pnwct  lawn 
iKowcn  i:<»iil.l  ^avc  up  u>  hH  \H)ii  annual 
ni|iinc>  Ixr  lijihtiibs  anJ  ih>i>*et». 

(MXl.  tnl  |)iiMt<  pljy^lound  C(|Ulp- 
nii'ni.  4*i.(«HJ.  In»  ijph«Metetl  hirnituff 


20G 


1  .111-.4U-1 


.'tih  iliiiiccii  |>c 


I  .If  Si 


III)  . 


1  Idi-se  (i.i/Jiilv  ("  .ikfr.il 
!<•  \  ni1r<!  Sut<;\  J»kI  l!(r 
1 Iw  l  Ui  tlirt!  cvjlujim 

(ititi!  ».etv  le^cnll', 
III  h.t\  h.ul  till  |iMhj\  .-I 

II  I-.  Iii/.ir,l-.  ,  jine  i>'  Its 


:      ('PS(    huJ|«l  jl1(U4  1  tm 

t,  Iko  vri'  li'lH  Null  thJI  41 

AO  libLf  up  H'  p«ii«nt  (il  lh(  li 


t  lui  I 


S(lj|(|  lo4 


JltfliS.'tl 

f  ^nthci ,  is  (i-.ti-.l  ih.'V..-  the  <  nil 
iiussii  i)A  iiiJ|>'r  ti.i/jiil  iiliriiinK  jlioii 
(>ri'^;i  irii  I  the  hMi.j'iul  efneij;ciK\  rmirp 
iv'l"  'I  tii)^-  ss  MCiit  I  n  nrieiUcil  ti>  ji-ok- 
fu.Mids  li»  vhi.'ni.  Ii.i/Jt(l  Klrni:lkj 

r^iTi  whkh  ilijs<is  <ii)  sfkirtjl  tiJtuiinlt> 
jvjiljMf  listing;'.  i>l  fKt/,iTijiiiis  riulrruls 
tMIDMSI  .  mxiIM   till  Ml  INI 
.III.!  itu- (  Ic.inn^-li'ni'vr  >iti  Mutj^rn^ 
jii.J  t  -n.iiofirtiM  A  rftrnt  lencw  b> 
ifir  Sjliiirul  Hescjfi.li  Couiuil  linjful. 
t, tli.it  thrsc  .|jtJ  luses  iinnitrj 
iiiii>titijtt>)ii  oil  iiunv  .  IiciiikjIs  piesciil 
i!i  liiiiivrhuld  pri'JiKis  jih!  tiiji  (he 
(  I'M  ^iillcicil  J  «H'>us  IjA  of  hijji 
Ifvcl  te.  (ttiKjI  I" \(><rilue  cimtcinitili) 
j'.i>is.  hinMjInIii  ijiis.  toxKiiiiifysis. 
jit<!  ttifJitjl  MirtiiisU  "  It  1'.  not  suf- 
(iiiii)tf;.  t'leieliUi:,  tlut  h>  ihe  hr):i[i[iin{i 
-t  ttiis  >cji  ihi-  (  DitiiinsMMii  tijii  irgii- 
Idtc.l  III  pmposctJ  1u  ie>;ii|Jtr  i>nl>  \ix 
siili^l jiijfN  <  si>(is  iillirsives  vinyl 
Ji|.iii.!r  l>.js(:il  ii.iiiit,  j\hcslii\  in 

tiii)^'  ( I  .iiipoiti.ils  jihl  liirplj^r  lugs. 
I  KtS  tiejinl  slrf|'v*cjr  Jitil  iMom 
ilii(<(<H'.«f h>>ir> t  (nitiii|f  liiii^  icrin  licalih 

ji>>1  11)  "Ills  one  -.it  tlic«r  ditioiu 
ilid  t|if  iniiu!t>\-  ti'iiir  lii'iii  thr  (  niii 
niistJofi  iiNflf 

I  III-  iriKlcri'  S  >>>  J'lttr  tii\  hcrit  to 
itltil'iili-  \hv  t  iit:iiiu<Mi'n\  itn|)i'lfMLr  in 


t.tirt<iiiv  li.i/jrii  ointfnt  Uiiirl>  in  jJrniri 
i^ttJtisc  iiiiMiuiuycnictil  Whilv  sonir  dI 
ihf  .iitiLiMn  IS  iimlitiiSiedlv  svell  plj.ej. 
It  .iln^iiics  \hc  iiiiuti  nidic  (uiid.iiiictitjl 
piiiMi'iiis  tins  lIjss  n)  lij/4lds  ficsfiits 
iii  J  sinjile  snull  muctiifiicni  ajifiiLy 
l,i>i-n  ilijr  till.'  vjtiM-  nl  sfteiiin  ii'  ri)Uil> 
)>«n.rtu  '.i;  jII  ^jnLCi  n  ^LicniilijjN> 
uncxpljtiicd.  that  the  4.fsi{uiTnciii  ol 


flu  .f  ;ii.i;i  J>  ,!it(t.  111!  I  isk 

I.  >im)>lk.iiiii>:  (In:  |i>h      tl.i  A  I'Si  I  . 

\iw  l,Wl  lll.lt  oltlSUIIlOt  p!i>>SlvlN  J'-  I 

iiiiii.itr  J  li.ini  f  si>tin>'  sS"  ks  ol  ..  Ih'i-h 

I  .lis  A  ell  .ill  1(1  ^'  in  llip  pii'iii:.  iisr       ^  i  ■ . 

II  i\  tli«Trt;irf  i]iieMii>iijhh'  wlii-lti-i 
csi'ii  irvi|'i nM'il  in,iiij^'('i)inii  Jiiil  .iiii: 
iiKMileil  rcsiiiir^i's  will  {»crttiii  \J(l^t.l. 
lvi\  ^Dnirul  III  vhiMiiu  lu/aut-  'iiu! 
svlirlhtri  Ilk-  I  I'St   \lu.tilil  Ik-  in  llii'- 
tiiisinoi\  jt  ill  AlThnii^i  thr  rtntifnivsiiiii 
lijs  ici  i-i)l]<^  toniiuKileil  j  >.')it(il'ii'  h.ii' 
jith  \w\w\  .' '  (iiL-ir  IS  J  sti  Miig  j|^'Ui>^'.-(it 
lliji  siKh  tij/4r.Js  eillii-f  sIiduM  \^  \\i< 
i'.'\|>inisil>ililv  1)1  Miiiii' uiDiiJiiialeil 
inlci^KveiiHiicritJi  pin^tjin  Us  Mi^>>rstt'd 
l>>  liir  kiuicnl  jvlivitirv  ut  the  Inti'r 
ajiriK'y  l{r);iihl>>i>  Ijiisuii  (ihMii'  <i!i,l 
the  \o\h  Suli',ljiKr\  Suate>'v  (  mih 
niittci'  I  111  iliJi  (he  lejyildtiv  e  iii.i;i>l.ii<' 

(il  (he  I  I'SI  %liiniUI  he  irvm-J  in  ^e^l  ^'^ 
L-hinnii  !ij//;il  LKiidnl  in  si<im-  urtihiell.i 
jUi'iK)  I J  I  uML  Suhsiaiices  (  uiiirim 
vnm  ')  whkli  miiM  Jejl  wUli  thi'vc 
lij/jiil^  on  J  iriucli  iiiuti-  i.itiii|uehi-nsi\e 


The  pow«r  mo»«r  llindtrd  *at  1h*  tul«  CfSL  lUnJiril 


(untum«f  oi|«niiaiiiJii 


11.  V  lit  21).  Ni.  H 


2115 


Ihu  A.ait.l  tiff  rlif  (  l'S(  i<i  J., 
whil  It  J.'v-s  DCS!    111,111. itff  tJii-  Jtiilc 

llJi-Jflls  .i\MlilJt["il  'Allh  .'HlMllltCI 

<  f'uifrtifnl  Xtirmpt 

U'  vtcitiii^:  iho  ('I'sr  ii\  (\)i)y[t:\ 
M'Tiai  \('->iiV"f>  M'll^it  ti>  f\;.tl>!r,);  j 
(h-kK-I      Kril.iN'f>  rel.'rtii  Hify 
iiu  iu^li'.t  111  li  t  r.iiisiJMirr  ri<iLlii«.i 

SjlCt)    \.[  uin.'VitlVL-  [tli.tlMnl-. 

JfM^fiir.!  t'l'Ili  li'  iiuiitJU-  tin-  jf'fii^v 
ffi'fii  .hUmJo  piilltujl  pjes^iiir  Jii J  I'l 
iiijkf  )(  (iiKd  Jticssihk ,  Jii  J  re^i'i'iisivr 
t..  (lie  p'lMi,    Atlf  iiMK  tlijii  live  >f  jr* 
tfa-  {  l'S(  lus  (riHilk-d  nfilfiri  rxpCi  Ij 


A  i)iiti;( 

>ci  ,.1  •iiiuil.irift'  pr.'MSh.nv 

<irr  HI.  Iiivl- 

•.!  in  till-  iv  !   Hii'  it'i-iKV  \ 

lUl-  I  .  llMf 

liVii.wirr.  !.  n  :l  .l-;-..-  at  \\w 

plr.virr  .i 

'  lite  }'reM,l<-nT  rjllu-i,  ,.i..<- 

h\  the  T'l-M-ltTi;  10 

b'vrti  \tMi 

iriim  llii-v  .iinurim-  in  ..tli,! 

un](i%  irtTi 

owi-.l       nft'lci  .11  ;iiit\  or 

iiij)k-jijii>. 

<•  N,-  111  'If  tjiiii  Ihicr  ot  Ihf 

ri*f  f  .«irm 

llMl.'IK'tV  111,1V          llOlll  tllf 

K  j)  ;»iit\    1  Jif  luiinj:  ol  rif^* 

j»^Tvi>niirl, 

iitJici  tiuii  (  .iirjiiuiiiuicr^. 

c.t  111  W^iitc  ir.ijtc  rcvicvk  iif 

'  Hif  '  rSt  •.;((. mill  ih  t>u.l 

ir,jik-\H  .iinl  It^isUitvt  jiii.p'iNJis 
MiiKilt jik-itiisK  lit  ific  (■^)Il^||f^^  .tini  itii- 
rrcM>lfiu\<)tlKr  nf  Mj]U^;fii;^iil  drul 
Miul^'ct   I  Ins  iiui>)vjti<'ii  itijtkL-J  ilir 
lii^l  tmic  J  tCiJf^rjl  j^'ftK  >  v,d\  Mill 
tr,|iiiifil  111  Miliiiiit  lt^  pivp.is.ili  ii<  till- 
()M»  I..;  n-oi-w.  anJ  in.ulirK  rn-' 
I.I  si)liiiinMi)ii  h)  funtivNt,  iln-  mu-iil 
(if  111  k-  In  rfilii^f  I  lit"  {  J'Sl  i  Jf  pf  lulf  iiLf 
dti  Vitiiif  MiiiiNf  list  jl  iJfLismn^  I  tu- 
j.t  jK.'  I.'itn.h  p..!i.  V  m.iktnc  (M'SC 
<-i;ip!i,vc.-s  Irmii  Ijhn^'  |'>tii  ssilli  iiKtiii 
(fii'i  ".iKiiri  I  I'St  |uns<lu  li"ii  Un  ji 
lci>t  .irif  ^rjf  jllfi  icivirij:  llit  .ijicri.  V, 
J  pi. 'VIM  .11  ifcCfiUv  (.iv'iu'il  li>  I'l^si 
.li'iit  I  jiji-r  ti'  !i|i»>^  (t!C  "ifvitUiiu' 

iliiDl"  t-iT\M'f  II  Ify'nljl.  lis  J  ml  M'j-'ll.llf.l 
tll.lUstllfS     Itir  (  MIlllTllVMiltl  w  jlsit 
ll'.|iiUi'<l  Id  ttKiilJc  111  1l^  JIHIIul  Ifpxtt 

J  Im^'  >((  .ill  iiiffhnp  }u-i\».fi-n  rniitiiii^ 
ii"it  I'Mii  i.ils  jii.i  pfis.'iis  .III'',  to.!  In 
iti  ii-^'i;l.it."it)  d>.'llvlIJt.-^ 

[K'-.pitr  lliL-^f  uunlniiii);  t.itt*>'ii.iti|v. 

Ill   lI'C-   )1  ISl,  \\|llk'    ll'-DM-   Itllf  tll'lL-lUC 

It)  tilt  afljin  i>t  llif  <  rsr  lij\  lit*f  11 
tVr\J\|Sf  I'fcsujcin  Nucti  illil  iiul  Till 


tliL-  ti.f  (  iiiiiiiiisMi'iicf  p'oili.itis  iitilil 
li>f  in.'iilli-  Jftci  !lir  .JtMii'iii  >t  Ih? 
jfcric)  Mint  ul  till-  <  itiiiiiiKMoiii'rs 
linjIK  \f  Itvtf  J,  iikIiuIiii^'  <  li.iiriMJii 
SiMips.'ti,  .1  K'.-p  ihliviii  l>uM:i.-.vT.i.iti 
Oiaif.!  Su':'ii\  .listjNtf  till-  ti-aL't,iI 
Ti>'ij|jliini  lit  pnwlf  iiiJiislr\  ttiulf 

Nm.'ii  M?.uJit.-J  lilt  t  mivsi.'iifi^  111'- 

lltlia'  i»t  M-iiij^'fiu-nt  jihl  J'.ili't'f 

IW.I11J1  ll.nl  .lilUM'il  NiXMil  In  M't..  \\w 
A   '  I  .lliiiiist  MiicK'luIuli'dlV  ^01  'ij>  till' 

I  I'M  's  I'li'jiii/jli.nu!  ilrin  liiiv  .iii>l 
jtijiiffil  till-  s»li.iK-'..»!i-  ttjiist.'i  .it 

(VtsolHti'I  110111  <itlu-I  J^'i-tl.  II".  ti'  till 

ni.  M  .i|  tin-  't.S  [i;if:itijl  I  l'S(  (i.'M 

IM1I\  '•'  I)l-spill  llli'  Minn*  J11>f  tilul^Vl 

\iil«mi\vii.ji  ti-,|ijiu- nil-Ill  llk'nMH.iU(' 
.!..iiiituti\!  i!ii-  j^'i-iii.%  «.  tiiti.lnu-  i  M'.cv 

I  .iiii'ri'vsi.;iij]  jppu.piiJI  ^  "lit 

lii  s  ini,u,.ii\T,'iin.''l  ti  .  rt'ii  ivuij;  iHi.lf'Cl 
fi-.lut'Ms  iliti  .  lK  ttoM-  .it>  i^'i-ti.  >  r.iti;i-i 
111. Ill  lliii'iifh  tl„-  HMIi,  p.ii.i  wtt-jti-i 

ili  U'M-ll,  I*  1"  lllf  IjlIfT'-.  tl'i  "lllltii  lt 
lljllnlu    I  |4<'  ili  hlllt.llHlJ  ►  il.li'vl  Jp  >I" 
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pnaOuns  Uciiiicd  id  Tjblc  I  were  ilic 
Tcuttt  SiihitiiiliaJ  ihitU-  tiid  tnurlti 
year  tunding  incicaics,  cuiiriilcntly 
anticipated  b\  V\'SC  plaiuicit,  weic 
never  fMithLLMUin^ 

ill  sum.  the  crioit  lu  c^tabliUi  the 
('(*S('  js  a  pulitiLally  iiiJc|)riidcitt  lia^jid 
iiuiMttci  withun  the  fcdcraj  govciiinicfit 
Mjs  a  failuic,  a  lad  thai  attctti  botli  Ui 
the  poxti  ot  the  execute  t>ia»i;h  \o 
j.ucit  Its  authnnty  uvci  adniitiistiativc 
ai^ncics  and  to  the  jnadr ijuacy  ot  ihr 
proviMoni  in  ihc  ai  l  dcsiiuicd  lu 
coiinicr  that  authonty  in  additinn, 
(  onKJcti  \mU  is  a  potential  louicc  of 
pohtiLal  piestLtrc  on  ihc  agency  whcn- 
cvti  aricLlcJ  initustnct  tubh>  iti  have 
bam  ur  ituidaids  mudificd  ur  set  aside. 


Fubfic  hirtieipation 

'daily  wuuld  a^icc  tiiai  the  CPSC  hai 
bccmiie  unc  nf  Waslunf(tun\  inoit  acLCS- 
sihtc  and  open  agcncict  but  rail  lo  hn\ 
the  thoitcuniLii);!  of  the  Cl'SC  as  lu/aitl 
inanagci  tu  the  CVHC  u  a  stuiiulatur 
publiL  participaiion  li  is  asttiincd  ilNt, 
in  a  wcll-oidcrcd  wuild.  Ihc^c  twu  inks 
nuist  be  somehow  Lunipatlbic,  indcci) 
icinfoiLtiig. 

The  CPS(''s  "offenii"  process  requires 
the  <'uiniTiissiun  to  accept  the  oiler  ol 
one  or  more  qualified  peisuru  ui  groups 
to  develop  a  needed  sifeiy  stir.oard.  The 
Intent  was  that  buiti  iridustry  and  con- 
luniei  groups  would  beeome  directly 
involved  m  the  (^>niiniuion's  most 


Il[))'«'ll4-'il  nilv  r:  jkilii:  tiJiikU  j.  lltv 
l\uijiKi'  111  prc'liivi  .Jivu        J.ir.|->  I 
dJt(  hv>MC^L'i.  iitttiiUrv  h  IV  Ji  'K'ii 
UililK  iloniiruit'il  tlic  pt^'^lM^  Otih 
one  \litidJrd  itar  p<miM  ntiiw.;-TM  fu-- 
been  dcvel<'{»cJ  b>  a  ..otuimici 
(('dtisuiners  I'nmti  |  anJ  ooc  i'tt.or 
(lot  Tiiiiiiatute  ('briiititiJiis  \tvv  h.'f',t>i 
by  It  toiiit  mdo^irN  ■con^uTDci  >!r'  it;< 
iilleior 

III  ielto<peLl,  It  i>  jKp  Jpi'jrctu 
llul  the  acl's  coii^i:jsii>iu]  ^p!>lMllr^ 
suu'K  uiidcieMiniuievl  ibe  linio  Jtul 
nione>  needrJ  lodiall  \;iiin(MtflirnsMe 
safety  fundjidii  SMine  ofterois  jml 
u the  IS  pai  lii  ipjiiiig  in  the  pr»k.  e'>>, 
have  spent  inilliuns  nf  dollai\.  jrn! 
foui  H)  five  years,  woikin^'.  lo  dtatl 
aiLeplable  standards  Consuinen 
Union  found  its  luui  ycar  mvolvemctit 
with  the  power  iiruw^r  siaiidatd  sn 
cosiiy  that  il  stated  in  a  teller  to  The 
Cununission  that  it  would  ptohjbh 
iievei  a^ain  sersc  as  an  olleror  *' 
AUhuu)Ui  Loiistiitiet  r^piesenljlivr^ 
iiiiisi,  by      ,  be  added  to  all  sunJatil 
developineiil  coininiliees,  tlie>  tisualiv 
laik  the  lechniial  expertise  and  lund 
in^  to  Loniend  elleclively  wilh  Mcll- 
hceled  iridiisiiy  groups.  Fbe  Coninns 
sion.  for  its  pari .  has  failed  to  provuk- 
the  resources  needed  lor  efteciue 
Lunsunier  par:;Lipaliuri~thuu)ih  it 
Llearty  has  the  power  t(t  do  so  " 

The  other  measure  intended  lo 
assure  pubhc  involveineni  in  Cl'Sr 
rulemaking  the  cili/en  pennon 
pruL,-ess  presents  itie  ageniy  wiih  tl  i* 
dilenuiia  oNiOM  lo  reconcile  the  r  I 
for  elleolive  cili/cn  parlicipjlifn  v\  ■< 
the  need  for  efficient  hazaid  inaiUL . 
nieiil.  Recently  the  CI*SC  tias  moud 
toward  J  policy  ul  suninuril)  dei;Mii>'. 
petilioiis  nol  lelated'to  iis  hi^i  p'l 
ority  hazards.  Such  a  polic>  not  onK 
poteiitia^l>  weakens  the  "re(.*uljli>i  \ 
relonii"  poition  of  ihc  CI'SC  e  \pcii 
iiicni  bill  also  may  undeiniinc  ihi> 
^reatesi  subslaniive  virtue  ul  the 
petition  process  jtsabdily  loalcM 
the  Commission  lo  ihe  occasional 
hazard  that  is  unidentified  or  under- 
esllnuied  hy  noriiiat  af;eiicy  processes 

Ail  even  larger  issue,  huwever,  is 
involved  in  detenitirilrijl  the  loii):  U'liii 
effectiveness  of  the  CI'SC.  l-aciiii;  a 
regulatory  domain  occupied  by  power 
ful  industry  groups,  the  Cummrssion 
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i(f»t»  «Ae  iw^-dfTc  chtifHHt  of  th«  CPSC  'h  Aiiy,  Soun  fJ»r)/»#M  King  hst 
itn^v^it  riJ  Oiin^  stx'iis  iyfin*if<»'  chftg^i  'n  ih»  tfftncy't  tpprvtch  M'  haxfO  | 
ntsrtMfHTitnt   In  »  ntcttil  «nr»rv>«t*  m  iht  SiHton  Sundry  Glob*.  Kmy  it»{*0 
thM        Cc^uniuum  rnun  rwOvc*  th»  number  i}f  ittmt  on  ili  pna'irv  l»fX  »nd 
must  corH:»fttrMr9  Mip*<:uHy  on  tttv   imtetn  t\*t»nlt"  ftom  m^tch  coniumen  , 
Mr*  iwMi  pr»ti:t  ihwti>te/v*i  Such  fM»td$  ¥¥Ould  inctudf  s/ummum 

tviiir  j  unit  celluluMn  ho4}tt  intulalion  (the  Comnuutc  i  n  prnmily  mtking  m 
c\*jrT  decrwm  \hai  ivi//  *//ot*  »f  to  iskg  action  tgmnv  iht  ut»  of  aluminum  \ 
iny  M  tn  "imnuntnt  (xuartf  and  on  Sapiambtr  8  lha  Commiuion  itsittKi  a  \ 

I     ntai\(latorY  tafaty  iiandafd  for  honia  ctllu/oaa  intjiationi  On  tfia  othai  hand,  \ 
King  waiin  tha  on-going  nuity  of  laddafi  diopp»d  sine*  80  parcant  of  tha 
pfoblfnn  art  iha  ratull  of  roneuntar  ntiiuta  rathar  than  of  dtfactt  in  the  prr-J-  \ 
ucx  Tha  Cofniruwon  't  fociba,  King  holdi.  tfiouUf  ba  on  ihuaa  ha/aids  or  litkt  • 

j     tWi/t/>  ara  not  rtadily  foma^bi*  by  tha  publk.  Ktng  ragard%  thii  emphatit  on  ! 

j     aanoui  untaan  ha/ardi  m  tha  'kay  to  uirvival"  for  tha  agancy. 

I         In  Of  (far  to  i/Kraau  the  aftk{ai\cy  of  tha  Cornnujuon.  King  adnKSias 
graaiai  uta  of  "conditional  bans"  to  control  untaf*  productt.  Conditional  i 
tiant  tvould  provida  a  ntathod  far  eiiininating  tha  unufo  atp*cii  of  product*  \ 

avoiding  tha  tum-coniuimng.  cumbrntomf  procta  tntailtd  in  drawing 
ui\  trunitlatory  ttandardt.  At  one  of  tha  nnjst  tariout  obttacin  tha  ffcat.  King 
da.    »•  problani  of  diytrting  mora  of  tha  agancy'i  $40  million  annual  budg-  • 
i»f  lu  oaw  prvgrainx  thtt  fit  tha  naw  prior  it  iai.  Changing  program  p/ioriiias 

[     (I  difficult,  tha  sayt,  baeaum  of  cailingi  on  hiring  and  tha  rigidiiiti  of  the  Civil 
Saryica  tytttm. 

King.  Miota  ippoinimant  '^t  lupportatf  by  moit  contumar  groupt,  knows 
that  tha  futura  of  tha  CPSC  it  in  har  haridt.  WandatI  ford  (0  Ky.h  v^o  haadt 
tha  S4nat*  tuhcotnmittM  that  hat  tha  ovanight  r^npontibility  for  tha  CPSC 
and  who  has  bean  highly  critical  of  tha  Commitxion  in  tha  pait.  ltd  *  tucceu- 
•  fuf  fjght  to  axttnd  tha  lift  of  tha  Commission  for  another  three  years- in 
large  part  because  ha  believed  that  Susan  King  could  turn  the  agtrrKy  around.  , 
Hottiever.  .Ford  has  also  said:  "If  this  agency  fails  to  live  up  to  the  expecta- 
tions we  have  for  it,  I'll  be  the  fint  to  ditniantle  it  when  the  reauthoriial-on 
comes  up  again  "  Susan  King  and  her  fellow  Commistionars  have  latt  than 
three  yean  to  dantontirate  to  Ctxtgrett  that  the  CPSC  has  a  job  worth  doing 
and  the\  it  hat  the  will  and  abi'ily  to  ifo  it  well. 

i  . . 


dc|iciitli  III!  Ill  ijcccil  on  ihc  oiiilcnvc 
of  an  intiirincij  iiiJ  kIivc  contumci 
ciHitlitticncy  But  aftci  displayuig  dii 
unprecedented  dcjtree  of  tnhciivciiciJ 
in  rhe  ble  l'»60»  and  early  I'^^Oj.  the 
Lonturncr  niuvciTt«ni  it  now  iiit[>eiwd 
and  ()i>or|^ni/c().  \\i  pulilicl)  c\ou\ 
noiiccahly  diminished  Thounth  con- 
turner  miiupt  have  l^c  lupport  of  the 
ctiairitien  ul  ihe  prtiiiary  <'I'.S('  oveitipUn 
I  iitnthiiieet  tn  (\ingjeu  (Wendell  F  ord 
in  the  Senile  and  ''.thn  Mois  in  ihe 
HoiiKc).  luppOft  foi  Ihe  CommiiiH^n  on 
C  apitol  Mill  appears  to  he  d^indliii^ 


I'ontjeitional  approval  of  Juhn  b>ington 
ai  rfSC  Chairman  in  l')76  ijvtfr  the 
uppixitiDn  ol  alir.utl  every  major  co:*- 
turner  poap  underscored  the  weakjieti 
r}f  both  l  ie  agency  and  \\i  corituttier 
coriililU';ncy. 

It  It  pouihle  t)iat  the  coitlunier 
iiinvenicnl  may  fall  vrctim  lo  thr  lu 
liori't  overriding  concern  with  infia 
tiori  A  recent  Mairit  pull  on  coniunier 
itni.  fur  example,  revealt  a  piihlic  whicti 
deilret  incfeaicd  pfdiection  fioni 
'Mari^rout  cofitumer  priHjucii"  bul  it 
aho  fueally  trimcemed  ahout  the  high 


(irur^  III  i>ihtitii«<i  |i  !'•  in<i  finviilr  lo 

iiKU-4n'^l  |{uyfrrinicnl  irculilu  n  Ihe 
n«il  foi  in  inloniicl  tnd  ii>m  IvoK.-t, 
\iJiiKiKi  i\  one  ihai  u  i;ipj'':'i'l\  tr.>i« 
iiutd  h>  the  new  (TS(  rhjiiiiuti 
Suvarr  H^nnett  Kiiiji,  wfio  m  i  tr^  cm 
inlttMC*  ttaled  tin)  one  o(  the  o\.>\l 
iitipoitaiit  XhmH  ihe  I  unmiiiii-'it  lu^  lo 
do  i\  ti>  telJ  itJ  ow.li  »tor>  heM<rr 

The  Prtiblefii 

PuiiiiK  thr  fivr  ami  j  lull  >  Oirs  tin' 
C\*Si  liii  been  m  emiteiKC  ii  has  hceii 
kilui^reMive  aiid  inellevtivr  ir.  mcei 

i\\  reipoiiiibilittes  ti>  mlortn  jiij  (in . 
tcci  Ihe  Aiiiencaji  woniuniei  h  hjt  con 
tiiteiuK  h;  ;ked  awa>  Irom  li)[>:<:iii[ 
regulaiiuii.  devuleC  iiieli  to  tiiv<al  m 

a  (crious  huirds,  and  repr-jiruU 
opted  loi  \t<k\  a^ie^sne  dvdom  iluti  \li 
itafl  has  recomiiteridcd  l;  tu^  lailed  lo 
provide  tTuniiiiners  with  cuiiui-uative 
Miety  iiiluiniatioii  for  pr<idu«:n  to  Hut 
individual!  var?  iiso  (lieir  own  pui%hjvc( 
(o  cievie  laler  home  en vir oilmen u 
Mfially,  tile  (  ortimiitiuri  liai  i<i  date 
failed  to  develop  iht  technical  ur  ih>.ii 
letouiccs  lu  cuntiul  the  chruiitL-  lij/ardi 
preiciited  by  consumer  ptodach.  de 
spile  itie  fact  that  such  ha/auli  account 
fur  an  Iricreasinnpropuriiori  of  riiortalKy 
in  ihe  United  Slalei  and  are  lite  tuhjecl 
ul  glowing  public  concern 

tt  it  apparent  thai  the  Cumrnisiion 
tharei  many  problems  s^'lth  iither  rejiii- 
lalury  agenciet- legislative  inadcunacict, 
»enoui  umJerfimdfng.'Xeciilive  inter- 
ference, 1  conflict  ol  interest  problem 
in  the  expeit  advice  it  rec^rivei,  and 
powerful  industry  lesittancc.  Hut  the 
dmiintuiun  has  enacerbateJ  ihete  witit 
a  number  uf  problems  distinctively  its 
own  a  degree  of  adminisirative  im^ 
management  and  disnrgam/ation  spcC' 
tac  Jtai  even  in  the  conieiit  of  targe 
bureaucracy,  ineptitude  in  its  nilcriiali- 
iiig  priKei-..  retponilbiiily  for  a  vast  and 
vancd  ha/ard  domain,  (ailuic  lu  set 
clear  prionlict  for  <"ornmiision  eiforl!. 
and  lack  of  any  real  capacii)  In  nkaiia^e 
chronic  ha/ardi 

Some  Stig}(FSlr(l  iiulutintis 

To  irriptove  iJie  Cl'W,  we  would 
recommend  llw  I'olkiwin^  font  jpevific 
chanjtet 
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j    Any  CITIZEN  C4iV   .  . 

I 

Pvniion  the  CPSC  to  issuv,  smr^d.  or  rvboAe  a  conttttuer  product 
I  tahty  rul«.   The  petition  c»n       a  hjrjdwhtxtty  letter   It  muit  bf 

granted  or  denvd  withir  l^Odjyy  Petitioners  Can  appeal  3  denial  of 
a  petition  m  the  courts. 

Ptovirle  the  Comnuuion  with  information  jboitt  product  related  in- 
juries  or  offet  rvcommendations  about  unsafe  produfti. 

Comment  in  writing  or  oratfy  on  any  proposed  nandard  once  it  li 
published. 

Request  /udicial  review  of  a  mandatory  safety  standard  within  sixty 
days  of  the  time  it  is  issued. 

1  -  -  —  J. 


•  rufi(tie»  itiDuKI  rei.utuidei  the 
■  prii'P""^'^^*^  '^^  C\)iniiiniit>n^ 
iKiiii4in  ut  hi/iiil  ieip(in»ibi|il>  li 
i>ii>uld  ellhei  lemuve  the  (\iirin)tiM(<n'» 
reituinMhilliy  fui  chii>iiix.  h4/4idf  and 
vc*i  II  in  )  i>e*  cenual  j(«»vcniinciiijl 
'imtituiion  III.  jiterrialively.  niaiuhle 

unifuTiii  niiionaJ  chrunic  ha/Jiih 
pnlkir^  and  piiKeduiei  v^hich  wimld 
4|ipl>  111  all  federal  reguUmry  agencies 

•  L'un^eu  sliuuld  pruvide  iiivue 
guidance  un  Ihe  crilena  fui  letting 
priunliei  and  ihuuld  specincaUy  i.idi 
cate  how  Ihe  C'unimiiiion'i  remutceJ 
should  be  ailiNTdied  m  letatUm  lu  iliowr 
phurilies  Cungreii  ihuuld  alio  specify 
niilciioties  fni  demunsliiied  acl'-iwe- 
nieiil  m  ciealing  a  safer  enviririitieni 
in  and  abuul  Aniencan  huusehuldi 

•  The  ConimiHion  should  mime- 
tlijiely  undertake  an  ainbiliuus  prugiaiti, 
Jdeijualely  funded  'nd  staffed,  tu  deter- 
inuie  Ihe  relilive  i^fely  of  various  pmd- 
uctt  wiihin  diffeter.l  daises  uf  piuducis 
tl  should  Uien  mount  i  vlgui utis  cam- 
paign lu  ilifonn  ihe  puhlk  io  that  this 
tnfuiMiilion  can  be  used  by  coiisum«rs 
in  making  decisions  about  their  put- 
chitcs. 

•  The  CunimlsMon  should  lake 
effective  action  to  cuunler  those  poln- 
icaJ  influencfs  in  Its  regulatory  pT(K-e^s 
whjch  are  clearly  iniinicil  to  the  pm- 
tcction  of  the  American  public  from  r he 
dangers  of  contunier  pioducli.  Speci- 
fically, the  offeror  process  ihnuld  be 
revamped  to  reduce  industry  dnminince. 
substantially  incieised  funding  should 
be  provided  to  supptut  enlarged  con- 
sumer pirtldlpallon  in  the  agency,  arid 
the  creation  ot'  a  full  time  "consumer 
advocate"  witliin  the  agency  should  be 
reconsidered. 


The  larger  Lessons  ' 

An  examination  of  the  difficulties 
which  have  plagued  ih'  '  P^f  experi- 
ment Suggests  that  ltv.\  .^re^eksynt  to 
be  learned  that  have  :..^:|jcanunlwliich 
extend  fat  beyond  \he  agency  ilsclf.  For 
exiiTiple,'{t  leenis  likely  that  the  trend 
toward  mure  ambitious  federal  efforts 
lu  conliol  the  hazards  of  lecImolDgy 
will  mean  titat  g;ovemrncnt  agencies  will 
incieasingly  be  confronted  w^lh  the 
management  of  broad  and  varied  hiiard 
domains.  The  CI*Sr  experiment  indi- 


curei  that  iheieis  a  piessitig  need  for  llu' 
clasiiticatioii  uftuziiids  (tia/aid  uxun- 
oiTiies)  and  'j'ot  a  defeniihle  iJSigtnneiit 
of  priorities.  Ad  hoc.  case-hy-cate 
response  is  the  quicksand  of  modern 
hd^jid  itidJt&geniciit. 

A  lecond  lesson  cau  be  learned  from 
the  (TSC's  fnixed  record  as  an  experi- 
inertt  in  regntatory  refurm.  Theexperi- 
nicci  indicates  how  little  is  known  about 
how  lu  give  the  public  an  effective  voice 
in  bureaucratic  decisiuiii  -  and  suggests 
that  even  less  is  known  about  huw  to 
desipi  innovBlinns  that  cunirihuie  to 


rnthei  ilun  detract  from  the  subsljntivc 
wurk  uf  an  agency, 

l  inalty,  given  the  fad  that  some  hcne- 
RSs  to  society  must  usually  be  foregone 
in  order  to  reduce  hazards,  a  regulator 
agency  can  travel  down  the  road  of 
hazard  control  only  so  far  without  a 
"safely  constituency."  Long-term  soc- 
ceis  in  Creating  safer  households,  woik. 
places,  or  other  cnvironmenls  depend! 
upon  an  unambiguous  pubhc  resolve  ' 
both  to  demand  protection  and  to  pav 
ihe  price,  Uigcihet  wiili  a  Cungiessioiul 
commitment  to  iniplenicnl  change  eu-ti 
In  the  face  of  troubled  economy. 
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NOTES 


1.  As  quoted  in  Jo  Thomas.  "Performance 
of  Consumer  Agency  Disappoints  Its  Early 
Supporters,"  New  York  Timts.  January  30, 
1978. 

2.  U.S.  House  of  Representatives.  Com* 
mittee  on  Interstate  and  Foreign  Commerce. 
Subcommittee  on  Oversight  and  Investiga- 
tions. Faderal  Regulation  and  Regulatory 
Reform.  94th  CongreU.  2nd  Session. 
WasKington,  1976.  p.  197.  The  Commission 
may  regulate  any  product  that  Is  used  in  or 
around  a  residence  or  school  for  the  per- 
son«^  us«,  comfort,  or  enjoyment  of  a  con- 
sumer.  Specifically  excluded  from  CPSC's 
}urlsdlction  are  motor  vehicles,  fuels, 
nuclear  matertsJs.  pesticides,  aircraft,  boats, 
foods  and  drugs,  medical  devices,  cos- 
metics, tobacco  products,  ftrearms  and  * 
ammunition,  all  of  which  are  regulate^l  to 
some  degree  by  other  federal  agencies. 

3.  For  a  comprehensive  breakdown  of  the 
CPSC's  legal  authority,  see  "The  C£SC:  An 
Agency  Manual.**  George  Washington  Law 
Review,  43  (May  1975). 

4.  Almost  all  successful  challenges  to  the 
ComnUsalon's  rule^  have  been  based  not  on 
the  substance  of  the  rules  but  on  failure  of 
the  pommisslon  to  follow  proper  rulemaking  . 
procedures. 

6,  Section  7  (d)  of  the  Consumer  Product 
Safety  Act. 

6.  Section  10  (e)  of  the  Consumer  Product 
Safety  Act, 

7.  See  Federal  Regulation  and  Regulatory 
Reform  referred  to  In  note  3  above,  p,  196. 

8.  This  claim  should  be  viewed  In  light  of 
the  fact  that  some  2.5  million  firms  sell 
ID.OOO  consumer  products  annually.  Only 
d&O  notifications  may  indicate  the  fsulure 
of  aome  firms  to  report  such  harards.  Ibid., 
p.  211. 

9.  Aqua  Slida^*  Dive  Corporation  v.  CPSC. 
_f ,  2d,_  (6th  Clr..  March  3. 1978). 

10.  Testimony  of  Chairman  William  Simpson. 
U.S.  House  of  Repreiehtatlves.  Committee 
on  Interstate  and  Foreign  Commerce,  Sub- 
commitiae  on  Ov<Tsl|ht  and  Investigation*, 
Hearings  on  Regulatory  Rcfotn.  94th 
Congress.  2nd  Sesdon.  IV  (1976).  pp.  12' 14, 
27.  91. 

11.  A  report  commlsdoDad  by  President 
Ntmon  In  1971  (known  as  the  **Asch  Report'*)* 
for  example,  thdeoughly  «^tlcised  coUeglal 
dedadon  making.  Foimtr  CPSC  Chairman 
Simpson  baa  also  etitldxed  deeiriof»*by>  - 
eommlsslon.  in  a  response  to  questiona  sub-  . 
mtttlNl  by  Represantativa  John  E.  Moui 
Stmpton  refvred  to  coUtglal  decision' 


making  as  **sn  unworkable  alternative  fur 
effective  and  productive  leadership  uf  an 
orgenltetlun." 

1  2.  See  Heaxlnsa  referred  to  in  note  1 1 
above,  pp.  1-2. 

13.  Decision  Studies  Group  of  WasKinttton. 
D.C..  conducted  the  survey.  See  The  New 
York  Times.  January  30.  1978. 

14.  U.S.  Houscof  RepresenUtivesi  Committee 
on  Interstate  and  Foreign  Commerce.  Sub- 
committee on  Commerce  and  Finance,  Hear- 
ings on  Consumer  Product  Safety  Commission 
Oversight,  93rd  Congress,  2nd  session  (1974), 
p.  88. 

1 5.  See  note  1 1  above,  p.  1  6. 

16.  See  National  Research  Council,  Assembly 
of  Life  Sciences,  Committee  on  Toxicology,  a 
Review  of  tbe  Role  of  Health  Scieneea  in  the 
Consu^ner  Product  Safety  Commtssiun 
(Wasltlngton.  D.  C:  The  Council.  1977). 

1 7.  The  first  "phase"  of  the  CPSC's  chronic 
hazards  pollcy^^be  classlficstion  of  poten- 
tially denaerous  household  chemicals— has 
recently  been  challenged  in  the  court  on  pro- 
cedural grounds  by  Dow  Chemical  Co. 

IB.  This  1976  Amendment  to  the  Act  grew 
out  uf  a  (dispute  between  the  CPSC  and  the 
Civil  Service  Commission  resulting  from  the 
CPSC's  refusal  to  approve  the  hiring  of  CPSC 
employees  who  had  not  received  political 
clearance  from  ihe  White  House.  This  amend- 
ment clurlfied  CPSC's  authority  to  by<pass  the 
White  House  when  hiring  new  personnel. 
19.  While  the  sponsors  of  the  CPSA  envi< 
aioned  the  transfer  of  some  personnel,  they 
hardly  contemplated  that  70  percent  of  the 
CPSC's  original  manpower  would  be  from  on- 
going government  programs.  This  influx  of 
employees,  who  hsd  operated  under  the  poli- 
cies and  practices  of  their  former  organiza- 
tions, contributed  significantly  to  the  CPSC's 
•tart'Up  problems. 

30,  According  to  Rhode  H.  Karpatkln.  Exe- 
cutive Director  of  Consumers  Union,  the 
lawnmower  industry  has  lobbied  Congress  ex- 
tensively regarding  power  mower  standards. 

21,  letter  from  Rhode  H.  Karpatkln  to 
Sadye  Dunn,  Secretary  of  the  CPSC.  dated 
January  9.  1976,  reprinted  in  Note  14 
above,  p.  864.  As  e  result  of  this  letter,  thg 
Commisdon  reimbursed  Consumers  Union 
for  most  of  its  out-of-pocliet  ck'penses.  The 
CPSC  In  191B  islnlttfiith  year  of  work  on 
power>mower  tofety  standards,  and  has  al* 
ready  Ipent  over  1 1.000  person-hours. 
•800.000  of  CPSC  resources,  and  1166.000 
provided  to  Coruumers  Union.  The  91,2 
billion  lawnmower  Industry,  for  Its  part,  csti< 
mates  that  It  has  spent  84  million  In  research 
and  response.  Meanwhile.  Combined  Insur* 
ance  Co.  of  America  projects  soma  166.000 
inlurles  and  several  c'^eaths  this  year  from 
powir  mowers^  Uartfoid  Courant.  May  24. 
1978. 

22.  See  Note  8  ebove.  p.  221.  The  Commis- 
sion now  has  before  it  e  rulemeklng  petition 
seeking  a  regulation  providing  for  funding  of 
consumer  participants. 

3S.  See  TablM  ni'l  and  V1<9.  Louis  Harris 
and  Associated.  Inc.  and  Marketing  Science 
Institute.  Consumerism  at  the  Crossroads 
(N.P.i  1977).  pp.  29  and  69  respectively. 
Rhoda  Karpatldn  of  Consumtra  Union  com- 
ments that  she.  believes  there  Is  increasing 
public  demand  lor  product  safety  and  con- 
sumer protection  and  considers  the  results 
of  tbe  Harris  poll  "heartening"  and  an  indica- 
tion of  the  dual  desire  for  better,  aafer  prod* 
ucta  and  an  end  to  inflation. 

24.  Boston  Sunday  Glob*.  8ept«mber  24. 
1978. 


FEDERAL  REGULATON 

Tbo  Little: 
The  Consumer 
Product  Safety 

Cotnmis^on 
amd  Asbestos 


by  Howie  Kurtz 


Last  winter,  in  living  rooms  across 
the  country,  more  than  a  million 
people  warmed  themselves  in  front  of. 
fires  fed  by  artificial  fireplace  logs. 
Most  of  them  did  not  realize  that 
these  artificial  logs  and  ashes  were 
emanating  small  particles  of  asbestos 
that  floated  slowly  through  the  air 
and  into  their  lungs,  where  the  deadly 
fibers  became  permanently  embedded. 

When  asbestos  fibers  are  absorbed 
into  ths  lung$,  they  cause  a  fatal 
disease  that  scientists  first  diagnosed 
in  the  late  1920s,  They  found  that 
marry  asbestos  workers  were  dying 
from  a  disease  they  called  asbestosis. 
Tiny  asbestos  fibers  accumulated  in 
their  lungs  and  were  soon  covered  by 
scar  tissue  that  made  breathing  in- 
creasingly difficult.  The  scar  tissue 
would  thicken,  even  after  the  workers 
were  no  longer  being  exposed  to 
asbestos,  and  the  strain  on  their  pul- 
monary systems  became  so  great  that 
they  often  died  of  heart  failure  before 
their  lungs  could  give  out. 

The  growing  asbestos  industry, 
however,  chose  not  to  heed  the  alarm- 
ing  studies  that  were  published  in  this 

Howie  Kurtz  is  ah  investigative  reporter 
for  columnist  Jack  Anderson. 


country  beginning  in  1930.  By  1935, 
asbestos  was  found  to  cause  lung 
cancer,  and  later  it  was  linked  to  . 
cancer  of  the  stomach,,  intestine,  and 
rectum.  Asbestos  was  also  found  to 
cause  mesothelioma,  a  particularly 
painful  form  of  cancer  that  eats  away 
at  the  lining  of  the  lung  or  abdominal 
cavity  and  generally  kills  its  victims 
within  one  year  after  its  first  symp- 
toms appear.  Because  the  asbestos 
manufacturers  deliberately  ignored 
the  mounting  evidence,  iit  least 
400,000  workcrs-or  four  out  of  ten 
in  the  industry-  are  now  expected  to 
die  from  asbestos  diseases.  It  was  not 
until  the  early  1970s  that  strict  limits 
on  the  amount  of  asbestos  to  which 
workers  could  be  exposed  were  im- 
posed on  the  industry  by  federal  law. 

And  today,  millions  of  American 
consumers  are  unwittingly  b^ing  ex- 
posed to  this  same  deadly  asbestos. 
Those  artificial  fireplace  logs  and 
ashes  are  just  one  of  the  more  than 
3,000  consumer  products  that,  al- 
though most  of  the  public  doesn't 
know  it,  contain  asbestos. 

Such  hidden  dangers  in  the  market- 
place are  the  reason  that  ..Congress, 
decided  five  years  ago  to  create  the 
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Consumer  Product  Safety  Commis- 
sion. But  the  commission,  which  is 
supposed  to  ban  products  thatanjurc* 
or  kill  people,  has  not  acted  against 
this  hazard  with  any  greater  sense  of 
urgency  than  federal  officials  dis- 
played when  workplace  hazards  were 
exposed  in  the  1930s, 

The  commission  has  been  such  an 
abysmal  failure  that  it  is  at  least  as 
responsible  as  any  other  government 
agency  for  the  plummeting  popularity 
of  consumer  protection.  It's  no  secret 
that  people  have  become  increasingly 
fed  up  with  meddlesome  government 
bureaucrats  issuing  annoying  minor 
regulations  on  such  matters  as  inter- 
locking seat  belts  and  child-proof 
aspirin  bottles.  But  even  the  consumer 
protection  movement's  most  ardent 
critics  would  have  to  concede  that  the 
government  has  a  basic  responsibility 
to  stop  companies  from  foisting  dan- 
gerous products  on  an  unsuspecting 
public.  Asbestos,  after  all.  is  no  bor- 
derline case  about  which  reasonable 
people  can  disagree,  and  the  most 
conscientious  citizen  has  little  way  of 
knowing  of  the  hidden  ingredient  in 
artifical  fireplace  logs  and  ashes. 

Instead  of  cracking  down  on  dan- 
gers like  asbestos,  however,  the  CPSC 
has  been  so  ineffective  that  even  its 
most  enthusiastic  supporters  have  , 
become  disiiJusioned.  Since  its  incep- 
tion it  has 'issued  safety  standards  for 
only  one  product,  swimming  pool 
slides,  and  even  that  took  two  years. 
The  commission  is  so  stricken  with 
bureaucratic  paralysis  that  it  has  not 
acted  on  a  backlog  of  over  150  ques- 
tionable products. 

The  CPSC  was  .first  asked  to  ban 
artificial  fireplace  logs. and  ashes  that 
contain  free-fioating  asbestos  in  No- 
vember 1975.  in  a  petition  from  envi- 
ronmental writer  Rachel  Scott.  In 
July  1976.  the  Natural  Resources 
Defense  Council,  an  environmental 
group,  asked  the  iommission  to  ban 
asbestos  patching  compounds,  which 
are  widely  used  to  repair  crumbling 
ceilings,  walls,  and  floors.  '*Even  very 
brief  exposure  to  asbestos  fibers  such 


as  those  experienced  by  consumers  of 
patching  compounds  have  been  shown 
to  substantially  increase  the  risk  of 
cancer,"  the  group  warned. 

The  commission's  own  scientists 
readily  agreed.  The  following  month, 
Robert  Hehir,  director  of  CPSC's 
Bureau  of  Biomedical  Science,  warned 
in  a  memo:  **Data  demonstrating  the 
adverse  effects  of  asbestos  in  humans, 
as  well  as  in  experimental  animal 
studies,  is  clear  and  irrefutable  .... 
Exposure  to  consumer  products  con- 
taining (free-fioating  asbestos)  poses 
an  unnecessary,  unreasonable  and 
completely  avoidable  potential  risk  to 
consumers  that  cannot  be  adequately 
controlled  by  warning  labeling." 

Despite  this  unequivocal  warning, 
the  commission  did  absolutely  noth- 
ing for  another  year.  One  possible 
reason  for  the  delay  is  suggested  in 
another  internal  memo:  "The  longer  it 
takes  to  pfpmulgate  a  ban  and/or 
repurchase,  (of  asbestos],  the  smaller 
the  economic  effect  on  the  industry 
will  be."  Most  of  the  commissioners 
are  Republicans  appointed  during  the 
Nixon-Ford  years,  and  they  often 
appear  concerned  more  about  the 
impact  of  their  actions  on  corporate 
profits  than  their  effect  on  public 
health.  Several  of  them  have  voted  to 
ban  products  only  reluctantly  and 
under  the  greatest  public  pressure, 

"They  laughed  at  our  first  peti- 
tion," recalls  .Barry  Castleman,  the 
National  Resources  Defense  Council 
lawyer  who  wrote  it.  "It  made  the 
case  for  them,  but  they  spent  a  year 
quibbling  with  us.  They  had  no  sense 
of  the  consequences."  One  CPSC  staff 
member  agrees:  *'We  dragged  our  feet 
interminably.  The  staff  still  hasn't 
looked  at  many  products  that  contain 
asbestos.  Nobody  told  us  it  was  a  high 
priority." 

Finally,  the  commission  voted  last 
April  to  ban  patching  compounds  and 
fireplace  logs  and  ashes  that  contain 
asbestos.  But  although  two  nlillion 
people  a  year  are  being  exposed  to 
these  products,  the  CPSC  didn't  order 
an  immediate  halt  to  sales  and  a  recall 
of  existing  inventories.  Instead,  it  is 


The  Washington  Monthly/December  1977 


221 


allowing  sales  to  continue  while  it 
draws  up  regulations  banning  future 
use.  This  has  been  dragging  on  for 
months  and  may  not  be  completed  for 
months  more.  **What  this  means,** 
complains  Castleman,  **is  that  stores 
can  have  special  sales  on  asbestos 
patching  compounds,  and  a  few  more 
people  will  get  cancer,** 

The  CPSC*s  voluble  chairman, 
S.  John  Byington,  concedes  that  his 
agency.  wasn*t  as  aggressive  as  it  might 
have  been,  *'Oh  sure,  we  could  have 
moved  faster,*'  he  says.  But  Byington 
claims  he  never  received  the  scientific 
memo  that  detailed  the  risks  of  asbes- 
tos. "What  happened  after  it  was 
written,  God  only  knows,"  he  says. 
"We  never  saw  that  memo,'*  Never- 
theless, it  has  been  known  since  a 
landmark  study  in  1964  by  Dr.  Irving 
Selikoff  of  New  York's  Mt.  Sinai 
School  of  Medicine,  the  country's 
leading  asbestos  researcher,  showed 
that  people  can  get  lung  disease  from 
brief  exposure  to  free-floating  asbes- 
tos fibers  that  break  free  from  fin- 
ished products. 


'Cosmetic  Qianges' 

Byington,  a  handsome  young 
Republican  from  Grand  Rapids,  Mich- 
igan, who  was  appointed  last  year  by 
Resident  Ford,  believes  the  commis- 
sion's shortcomings  can  be  corrected 
through  better  management  tech- 
niques. He  insists  that  he  will  cope 
more  effectively  with.CPSC's  massive 
backlog  of  health  and  safety  hazards 
now  that  he  has  reorganized  the 
agency's  structure.  To  the  second 
highest  paid  agency  staff  in  Washing- 
ton-about  200  of  its  900  employees 
earn  over  $28,000-he  has  added  five 
"supergrade"  managers^  who  report 
directly  to  him.  Bu^t  one  CPSC  mem- 
ber, R.  David  Pittle,  told  Byington  in 
a  private  memo:  "Except  for  a  few 
cosmetic  changes,  you  have  not  really 
reorganized  the  agency  at  all.  You 
have  simply  added  a  layer  of  un- 
needed  siipergrade  Associate  Execu- 
tive^ Directors  over  the  technical  bu- 
reaus.!* 


While  Byington  has  been  fiddling 
with  organizational  charts^  his  com- 
mission  has  done  very  little  research 
on  other  dangerous  asbestos  products. 
For  example,  asbestos  remains  a  hid- 
den ingredient  in  such  innocuous  prod- 
ucts as  children*s  modeling  clay  and 
papier-mache.  Dr.  Selikoff  discovered 
last  year  that  thousands  of  pounds  of 
modeling  clay  ordered  by  New  York 
schools  contained  as  much  as  50  per 
cent  asbestos.  Asbestos  is  not  a  neces- 
s:iry  component  of  these  products, 
but  manufacturers  prefer  it  because  it 
is  much  cheaper  than  its  substitutes. 

Hundreds  of  thousands  of  tons  of 
asbestos  also  are  used  in  textured 
paints,  cement  powders,  brake  linings, 
stove  panels,  wallboards,  and  floor 
tiles.  Manufacturers  are  now  rushing 
to  obtain  patents  for  dozens  of  new 
uses  for  asbestos,  apparently  secure  in 
the  knowledge  that  the  CPSC  is  un- 
likely to  act  against  thiem  soon. 

Byington,  meanwhile,  has  been  far 
more  energetic  in  .pursuing  his  own 
career  than  dangerous  products.  The 
talkative  chairman,  who  is  said  to  have 
political  aspirations  in  Michigan,  flew 
at  taxpayer  expense  to  Hong  Kong, 
Taiwan,  Tokyo,  Brussels,  Geneva, 
Bonn,  Hamburg,  Puerto  Rico,  and  the 
Virgin  Islands  during  his  first  ten 
months  in  office.  Byington's  avowed 
mission-explaining  U.S.  safety  stand- 
ards to  forei^  officials— could  have 
been  accomplished  just  as  v/ell  by 
long-distance  phone  calls.  But  as  one 
CPSC  official  puts  it,  **John  Ukes  the 
spotlight,  the  travel,  thfe  glorifica- 
^tion."  • 

Another  example  of  Byington's 
passion  for  public  relations  over  prod- 
uct safety  i$  the  $425,000  he  paid  an 
Atlanta  advertising  firm  last  year  to 
promote  the  commission's  v/ork— a 
strategy  that,  naturally,  entailed  more 
traveling  and  speeches  for  its.  chair- 
man. He  also  spent  $45,000  to  make 
television  commercials  featuring  ..a 
character  named  "Safety  Sadie,"  who 
offers  friendly  tips  on  matters  like 
fireworks  and  bicycles.  Then  he.  de- 
cided he  didn't  like  the  actress  who 
played  Sadie,  threw  the  commercials 
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in'  the  trash  can,  and  led  the  search  for 
a  new  Sadie,  eventually  settling  on  the 
wife  of  comedian  Dom  DeLuise. 


'Meaningless  Mush* 

Such  incidents  have  demoralized 
many  of  the  commission's  workers; 
one  survey  shows  that  43  per  cent  of 
them  don't  think  their  agency  is  doing 
a  good  job.  They  were  further  aggra- 
vated by  Byington's  expenditure  of 
$500,000  on  product  profiles  that 
turned  out  to  be  worthless.  An  ango' 
letter  from  CPSC  employees  to  Sena- 
tor Wendell  Ford,  one  of  Byington's 
harshest  critics,  explained:  "At  the 
direction  of  management  the  profiles 
were  re-written  numerous  times 
. . .  each  tiipe  with  additional  facts 
and  figures  incorporated.  Finally, 
senior  staffers  took  the  profiles  and 
manipulated  them  into  meaningless 
mush  so  that  they  would  be  innoc- 
uous enough  to  release  under  Free- 
dom of  Information.'* 

To  put  it  bluntly,  the  CPSC  has 
failed  to  reduce  deaths  and  injuries  to, 
consumers  because  Byington  and  his 
colleagues  have  not  been  aggressive 
enou^  in  bannirig  the  products  that 
cause  them.  Part  of  the  reason  for  this 
is  that  the  commission  sees  manufac- 
turers, rather  than  their  customers,  as 
its  most  important  constituency.  The 
economic  impact  on  business,  Bying- 
ton admitted^  was  a  factor  in  his 
decision  not  to  push  for  an  iminediate 
recall  of  asbestos  products. 

The  manufacturers  of  these  prod- 
ucts have  known  for  years  that  asbes- 
tos can  hurt  people,  just  as  they  knew 
50  years  ago  that  they  were  destroy- 
ing the  Jungs  of  their  workers.  In  the 
pursuit  of  profit,  the  companies  have- 
been  willing  not  only  to  peddle  harm- 
ful products,  but  to  create  a  market 
for  them  through  aggressive  and  some- 
times misleading  advertising  that  fos- 
ses oyer  their  daingers  and  defects; 
They  took  a  calculated  risk  that  the 
hapless  bureaucrats  in  Washington 
would  not  take  their  products  o^the 
market  in  the  near  future.  So  far,  that 
risk  has  paid  off.  ■ 
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Issues  of  the  Day  - 

Product  Safety 


Howard  E  Brehm* 


"Industry  must  include  in  its  rtstarch  and  engineering  activities 
a  thorough  and  coordinated  approach  to  product  safety 

so  that  it  receives  as  much  attention  as  performance,  appearance,  producibiitty.  and  cost, ' 


Five  yean  ago,  the  Consumer  Product  Safety  Act 
emerged  from  Congreu.  Thli  act  ettablished  a  five 
member  Consumer  Product ,  Safety  Commission 
whose  objective  is  to  reduce  injuries  to  consumers 
using  consumer  product! .  It  defined  a  conium^ 
product  as  an  article  for  use  by  consumers  In 
around  the  home,  at  school  or  in  recreation  or 
otherwise  and  provided  certain  remedies  for  deal- 
ingXwith  hazardous  products  which  include  such 
acts  as  banning  the  product  and  seizure  of  the 
product. 

Additibnal  actions  provided  for  in  the  act  could 
be  voluntary  standards  and  educational  programs. 
These  include:  establish  an  information  fathering 
requirement  for  hazards  and  accidents  and  have  the 
authority  to  Inspect  company  records  dealing  with 
complaints,  injuries  and  similar  subjects;  tiUblish 
the  requirement  that  all  manufacturers,  distri- 
butors and  retailers  report  to  the  Comraiuion  any 
product  which  falls  to  comply  with  an  applicable 
consumer  product  safety  rule  or  which  contains  a 
defect  which  aeates  a  substantial  risk  of  injury  to 
the  public;  esUblish  inspection  and  record-keeping 
requirements  and  the  requirement  to  make  reports 
as  the  Commission  may  deem  necessary  to  demon- 
atnte  compliance  with  the  Act;  establish  that  - 
imported  products  must  comply  with  the  Act,  but 
that  exported  products  need  not;  and  establish  clvU 
and  criminal  penalties  for  violation  of  the  Act 


•IMractor. Corpora U  Product  S«f«ty,¥ntir1pool  CorporaUon. 
Artici*  to  eond«nMd  from  pap«r  flwn  st  l.R.l.  Pal)  Maatln^, 


The  Consumer  Product  Safety  Commission 

Tha  Consumer  Product  Safety  Commiuion 
began  operations  in  1973  and  now  has  over  800 
employees  located  in  two  buildings  in  Washington 
and  thirteen  field  offices  across  the  United  States. 
They  have  a  budget  of  about  $40  million  dollars 
per  year.  A  variety  of  internal  offices  and  associate 
executive  directors  have  been  established  to  cover 
communications,  congreuional  relations,  public 
participetion,  strategic  planning,  hazard  identifi- 
cation and  analysis,  engineering  and  sciences,  and 
compliance  and  enforcement,  all  to  carry  out  the 
reaponsibillties  etUblished  by  the  Act 

The  Consumer  Product  Safety  Commission  ad- 
ministers a  total  of  five  laws.  I  have  already 
mentioned  the  Consumer  Product  Safety  Act.  The 
othvs  are  the  Flammable  Fabrics  Act.  which  deals 
with  the-  flammabiilty  of  children*s  slecpwear, 
carpeting,  and  other  fabrics;  the  Federal  Hazardous 
Substances  Act,  which  relates  to  the  control  and 
labeling  of  household  chemicals;,  the  Poison  Pre- 
vention Tackaging  Act;  which  wu  responsible  for 
the  childproof  packaging  on  medicines;  and  the 
Refrigerator  Safety  Act.  which  limits  the  force  re^ 
quired  to  open  a  refrigerate/  door  to  a  maximum 
of  IS  lbs. 

One  Of  the  most  powerful  provisions  of  the  Con- 
sumer Product  Safety  Act  Is  section  16(b)  which 
leads:  .''Every  mtnufacturer  of  a  consumer  product 
distributed  in  commeirce  end  every  distributor  and  > 
retailer  of  such  product  who  obtains  information 
which  leasonabiy  supports  the  conclusion  that 
such  product  1)  fails  to  comply  with  an  applicable 
,  consumer  product  safety  rule;  or  9,)  contains  a  de- 
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feet  which  couJd  create  a  aub«tantial  hazard 
described  in  iub»ection  (a)  (2),  shall  immediately 
inform  the  commiaiion  of  luch  failure  to  comply 
or  of  such  defect  unless  such  manufacturer,  dis- 
tributor or  retailer  has  actual  knowledge  that  the 
commission  has  been  adequately  informed  of  such 
defect  or  failure  to  comply." 
■  In  recall  situations,  products  may  be  returned  fo 
the  factory  for  rebuilding,  or  reworked  in  the  field 
usinK  prepared  repair  kita.  In  either  case,  the  pro* 
ducta  roust  be  located  before  the  repairs  can  be 
accomplished.  The  location  process  is  extremely 
difficult  and  very  expensive.  It  involves  many 
people  throughout  the  country  who  are  attempting 
to  locate  product  under  severe  time  pressures.  The 
longer  the  product  ha*  been  in  the  field,  the  more 
difficult  it  is  to  locate.  Anyone  who  has  conducted 
a  product  recall  will  attest  to  the  fact  that  product 
recalls  are  upsetting  to  the  organization  and  expen- 
sive to  conduct. 

Fines  under  the  civil  penalties  provisions  for  re*- 
porting  potential  substantial  hazards  too  late  can 
be  expensive.  Two  cases  recently  have  Involved 
fines  of  one  hundred  and  twenty-five  thousand 
dollars  and  three  hundred  and  twpnty-five  thou- 
sand dollars  for  alleged  violation  of  the  reporting 
rule. 

Another  provision  of  the  Consumer  Product 
Safety  Act  relates  to  the  preparation  of  product 
standards.  These  may  be  generated  by  the  volun- 
tary standards  system  and  adopted  by  the  Com- 
mission, or  they  may  be  developed  by  offerors 
under  the  standards  offeror  program.  They  also 
may  be  prepared  directly  by  the  Commission  staff. 

Impact  on  R  &  D 

With  this  background,  let's  turn  to  the  impact  of 
the  Consumer  Product  Safety  Commission  on 
industrial  research  and  engineering.  What  does  it  all 
mean?  What  can  we  do  to  cope  with  it?  And  what 
will  be  the  results  in  terms  of  research  and  engin- 
eering projects'is^  the  utilization  of  time,  talent, 
money  and  facilities? 

First,  industry  must  include  in  its  research  and 
engineering  activities  a  thorough  and  coordinated 
approach  to  product  safety  so  that  it  receives  as 
much  attention  as  performance,  appearance,  pro- 
ducibility,  and  cost.  To  accomplish  this,  product 
safety  should  be  formalized  and  centralized  in  the 
technical. division  under  the  guidance  of  someone 
whose  function  is  to  know,  understand,  and  com- 
municate' to  his  or  her  associates  what  is  going  on 
in  the  product  safety  arena,  and  provide  the  means 
by  which  research  and  engineering  can  adequately 
develop  and  control  the  safety  of  the  product.  The 
motivation  for  this  action  is  easily  found  both  in 
the  requirements  of  specific  product  safety  laws 
and  in  the  common  law  relating  to  product  liabil- 
ity. ■  .;  ■ 

The(  product  safety  specialist  should  be  qualified 


product  engineer,  familiar  Mrith  the  products  and 
operations  6t  his  company  and  his  Industry.  He 
must  know,  and  be  capable  of  working  with,  all 
levels  of  responsibility  in  the  company,  and  he 
must  be  willliHJ  and  able  to  preach  the  gospel  of 
product  safety  both  to  those  who  agree  with  him 
and  support  him  —  and  to  those  who  disagree  with 
hiin  and  zciist  him.  He  is  an  organizer  of  the  pro- 
duct safety  function.  He  is  a  communicator,  a 
listener,  an  evalustor,  and  a  promoter.  Above  all, 
he  is  the  focal  point  of  the  product  safety  program. 

The  effort  of  this  person  can  quickly  reflect  on 
the  bottom  line  of  the  operating  statement,  as  he 
eliminates  product  safety  problems  in  products 
both  before  they  leave  the  factory  and  after  they 
move  into  the  field.  His  efforts  can  also  reflect 
positively  on  the  company  image  as  its  concern  for 
the  customer  and  for  the  safety  of  its  products 
become  apparent. 

To  put  teeth  into  any  company  product  safety 
program,  the  product  safety  sp<»:ialist  must  be 
supported  by  a  policy  detailing  the  company's  pro- 
duct safety  posture  and  his  responsibilities.  The 
policy  and  the  responsibilities  must  be  com- 
municated throughout  the  company  by  top  man- 
agement so  there  is  both  understanding  and  accept- 
ance of  what  the  product  safety  specialist  i»doing. 

The  burden  of  product  safety  has  landed  square- 
ly on  the  technical  function,  because  it  is  engln-  ^ 
eers,  whether  research,  design,  production,  or  . 
quality  control,  who  create  and  manufacture  the 
products,  and  who,  therefore,  are  the  [}eople  with 
the  training,  experience  and  opportunity  to  di- 
rectly influence  product  safety.  True,  there  are 
countervailing  forces  to  be  considered.  Inherent 
product  limitations,  market  requirements,  govern- 
ment regulations,  and  the  like  make  the  task  of 
building  safer  products  more  challenging  and  diffi- 
cult, but  no  less  essential. 

Technical  Considerations 

Now,  what  are  some  of  the  major  technical  con- 
siderations in  designing  and  producing  safer  pro- 
ducts? The  most  important  item  is  knowing  the 
product  —  what  it  will  do,  and  what  it  will  not  do, 
under  various  conditions  of  normal  use,  misuse,  . 
and  abuse. 

There  are  a  number  of  tools  which  can  be  used 
in  evaluating  a  product  for  potential  hazards.  Some 
of  these  are  gross  hazards  analysis,  classification  of 
hazards,  frequency  severity  analysis,  failure  mode 
and  effects  analysis,  hazard  cntioality  ranking 
fault  tree  analysis,  energy  transfer  analysis,  catas- 
trophe analysis,  human  error  analysis,  transpor- 
tation hazard  analysis,  and  maintenance  hazard 
analysis.  The  purpose  of  most  of  |hese  techniques 
is  self-explanatory,  and  most  are  well  documented 
in  the  literature.  They  should  be  employed  on  a 
selective  basis  at  various  in  the  liie  of  the 

product  f^om  concept  to  disposal. 
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Thi!  reaulli  of  ail  of  ihrM  rvmluatiom  can  br 
combined  mu>  mn  oil  mduuvt*  ev&lua&on.  generally 
called  a  product  ulety  audit.  Such  audil*  arc  can- 
durtwi  retuJarJy  on  an  eatabU&hed  ichtfduJe  by  the 
lechnical  department.  Ti\r  product  safety  audit 
ahauld  be  the  final  IcMjk  at  the  total  product,  and 
the  mechanum  which  determine*  fiuaj  acceptance 
or  rejection  pnor  to  release  for  manufacture- 

Thu  audit  procedure  lunply  addresses  the  baaic 
questioi;.  will  the  produL  t  po^orm  safely  the  job 
for  which  It  was  designt-d''  To  determme  this,  the 
re»*!urc^j  and  engmf^rmg  departments  that  have  the 
tecnnjcal  experuie  and  or  the  design  control  of  the 
product  must  become  involved  in  a  number  of 
ways  Some  of  these  arc:  1 )  Knowing  the  product 
—  what  It  will  do  under  situations  of  i'  misuse 
and  abuse,  and  how  it  will  interact  with  people, 
whether  they  are  expert  or  not  m  it*  operation.  2) 
Investipttjng  how  the  customer  will  relate  to  the 
product  and  how  owners  will  use,  misuse  or  abuse 
the  product,  and  then  allowing  Im  such  treatment 
in  the  design.  31  Designing  fail  safe  Bysiems,  par- 
ticularly where  they  involve  some  energy  source.  4) 
D**velopmg  systems  to  identify  how  variations  in 
power  suppln»s  wiU  affect  the  product,  and  allow- 
ing  for  them.  5 1  Desipimg  product*  so  they  can  be 
produced  with  a  high  degree  of  reliabiliry,  product 


afUo-  product,  and  developmg  marulacttmng  con* 
trols  which  will  assure  this  sameness  and  reliabihry. 
B)  Using  matsnais  which  are  not  readily  corobus* 
tible.  7)  Eliminating  sharp  edges  and  comers  and 
openings  that  can  pmch.  B )  Desigmng  products 
that  can  withstand  inexpert  service  or  adverse 
transportation  conditions.  9)  Developing  packaging 
which  will  both  protect  the  product  and  keep 
children  out  of  it.  10)  Developmg  instructions, 
wammgs,  cautions  which  adequately  communicate 
the  presence  of  any  potential  hazards.  11) 
Developmg  techniques  for  product  investigation 
and  evaluation  which  provide  the  basis  for  ade- 
quatf  defense  in  product  liability  litigation.  12) 
And  finally,  participation  in  the  development  of 
rules  and  regulations  relating  to  your  product,  and 
speaking  up,  if  you  don't  like  them,  through  your 
standards  and  trade  associations. 

^Tiether  we  mB>'  like  it  or  not,  the  technical 
function  must  carry  thu.  prime  reKponsibility  for 
product  safety.  A  systems  effort,  properly  applied, 
can  be  a  cost  effective  management  tool  with 
which  to  reduce  potential  hazards,  accidents  and 
damage;  to  reduce  costly  product  recalls  or  field 
modifications,  and  to  provide  for  early  identifi- 
cation and  contiol  of  potentially  hazardous  pro- 
duct m  the  field. 
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Rayiord  P.  Kytle.  Jr. 


New  Dimensions  for  Quality 
and  Product  Safety 


Today's  business  climate  demands  that  industry  reassess  its  priorities.  These 
are  two  important  aspects  that  require  top  management  attention,  since 
failure  to  provide  emphasis  and  support  here  could  be  disastrous^  


"THE  AMERICAN  Cannimer  in  a  dem- 
ocratic society  is  a  lot  like  the  end  result 
of  crossing  a  tljp'  a  pirrot-you 
nuy  not  like  what  the  creature  says,  but 
when  11  Jalk»f ^ott -ha  d  i>ctle  r  1Uien  "  * 
"  The  consumer  has  spoken  and  con- 
tinues to  speak.  The  end  result  is  new 
lepsiatlon  which  bfoadens  and  rem- 
forces  in  ixreversible  trend-new  pound 
rules  and  new  burdens  of  regulations  for 
businesses  that  deal  in  the  marketplace. 
The  new  federal  agency  established  in 
1972.  the  Consumer  Product  Safety 
Commission,  is  an  imporunt  and  som^ 
times  overlooked  adjunct  to  an  impres- 
sive array  of  |ovemmental  apncies  af- 
fecting business  in  the  marketplace.  This 
agency  has  broad  powers  and  has  been 


M*.  Kytle  is  A^nager.  CorpontK  Qualiiy 
Control  and  Product  Safety:  Reynolds 
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referred  to  by  many  as  having  more  far- 
reaching  implicatioiu  on  businesses  than 
does  any  other  agency  esublished  to 
date.  Its  powers  encompass  imposition 
of  an  butrighttMui  on  the  sale  of  ainod< 
uct.  a  product  recall,  repair  or  replace- 
ment by  the  manufacturer,  and  the  crea- 
tion of  mandatory  standards  for  prod- 
uct conformance.  One  of  the  Com- 
mission members  has  been  quoted  as 
saying.  "When  it  involves  a  product  that 
is  unsafe.  1  don't  care  how  much  it  costs 
the  company  to  correct  the  problem."' 
Product  recalls,  replacement,  or  re- 
pair are  almost  commonplace  in  today's 
headlines  dye  to  alleged  defective  or  un- 
safe products  in  the  market.  When  in- 
juries occur,  product  liability  suits  may 
result;  and  the  decisions  being  handed 
down  by  the  courts  are  sizable  and  in 
some  instances  can  literally  bankrupt  a 
cwnpany.  A  recent  study  by  A.T.  Kear- 
ney. Inc..  states  that  product  liability 


claims  increased  from  S500.000  m  \9bS 
lu  SI2.5  billion  in  1972  and  are  pro- 
jected to  increase  to  SSO  billion  in 
1975.* 

Alert  businessmen  are  aware  also  that 
consumers  now  constitute  what  A:Cr 
Nielsen  terms  "The  New  SUent  Major- 
ity."* A  study  by  Nielsen  revealed  that 
only  2%  of  the  dissatisHed  consumers 
write  to  the  manufacturer:  but  by  their 
refusal  to  buy  that  brand  again.  34% 
impose  a  penalty  far  more  severe  than 
complaining. 

The  implications  of  the  foregoing  are 
such  that  successful  businesses  must 
reassess  their  prkirities.  For  many  years 
costs,  service,  and  quality  have  been  of 
priir»e  import,  but  now  an  additional 
emphasis  in  the  areas  of  quality  and 
product  ufety  is  added.  Perhaps  the  pri- 
mary action  for  any  compariy  today  is 
to  evaluate  the  awareness  of  its  manage- 
ment, and  all  pertinent  groups,  to  the 

ATLANTA  ECONOMIC  REVIEW 
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tafcty.  CitfiuUentiim  thuuld  be  p^ru  in 
I  M^ell-tlc filled  puigram  to  mdi.c  ::rruiii 
that  ail  cchelunk  in  ihr  bunnrt^  arc 
iwatc  uf  U»c  nc*  cunucfil  iil  siiilI  Iij- 
biliiy.  icdcnt  ilc;:i>mni  nl  |[ic  cnurik,  the 
Can^umct  PriiJuct  S<iicTy  A4.-1.  tun- 
tutnci  aitiludn.  and  \Uc  pulcnlul 
inipat.1  nt  all  itf  ihu  un  then  bukinc^i 
taitllM{;  prudurU  mutt  be  cnnlinjuukt) 
evaluated  in  ihc  cbaiiiun^  kiiiiulc  nl  ibc 
nutkcl.  (il  evrn  nunc  inipLirl  air  Ittc 
Ian  1  (III  III  br  rvalujird  whcii  intri>- 
dUiJiMc  a  ncM  pii«ilu«'f. 

Many  huuiir&^  tiiniib  aic  tuilJinp  u^ni 
tnau  ciinduL'lrJ  bv  then  Irpl.  misut 
atii-c.  and  quality  c:Lin1iiil  and  pinduLi 
saleiy  pcikniinrl  Olirn  ibctr  aic  ..tm- 
ducicd  b>  in-luiuu:  pcisunticl  and  in 
olhrr  b>  llic  inkutaricc  i:aTTiE;i  lokv 

picvcnlnm  pcnpic  Srveul  nl  Die  ldij;c 
insLi  lanLc  Lum panic \  hjve  cx^cllcnl 
ptcscnlaliuni  (>pcia1in|:,  uk-s.  and 
leirhnual  nijiiapcti^  ate  In  aitrndanLC  at 
U\Cic  nterlinp.  In  addJlum.  mati>  lutii- 
panirs  arc  icndjn|:  ir  pic  urinatives  in 
wcll<iindui.'trd  pidduct  uldy  wminars 
cunduL.'tcd  b>  ihc  American  SiK'irt)  li>i 
Oualit>  C  uiiiiiil.  the  Nfuaik.  New  Jet- 
vy  College  tit  ttipneettit);  the  UctrnMr 


Reuraicb  Instiiutr.  and  itun>  tithei 
tiade  asuKiatiiini  and  griiupi. 

Excellent  ttteiature  11  available,  and 
It  u  being  disfkcnunjied  lii  varinu^  levcU 
dl  management.  The  Defenic  Ke&eatch 
Institute,  the  Newark,  New  Jeiiey  CdI- 
legr  III  hnpneenng  PtuduL-t  Liability 
Pt event u>n  PtDcecdingj.  the  Research 
Institule  oT  America;  and  the  liibriily 
insuranLC  camera  ate  among  those  who 
have  publtcations  that  an  be  put  tr> 
good  utc.  Scvetal  -visuaj  presentations 
cmpUiying  titdet  and  cuniinentary  also 
lie  available  The  Aluminum  A^ocia- 
tion  tn  New  N'ork  City  and  the  Liberty 
Muiual  InsuranL-e  Company  iif  Boston, 
Mauacbuseits  have  such  available 

The  need  fur  development  of  man- 
agement philosophy  on  quality  and 
product  safety  is  impnrlant.  fcven  mote 
tmpoitant  is  that  this  philosophy  lesult 
in  a  written  policy  statement  indicating 


iMp  management  s  iib)ci;iivei  and  tiriicis 
Ciiiurriiin^  ilk  pioduLts  T}m  wTiitrii 
dutuim-ni  IS  hemming  nuitc  prevaleril 
in  iTutt\  I'linis  indas  and  cIcatU  eMab- 
lishes  a  mana(:emeiit  diieLiivc  liii  quality 
and  piiidu^t  ulrly  guidelines  hir  all 
emphiy  ees 

Many  steps  are  invulved  in  itnplc- 
meiiiini:  a  pinduil  quality  and  utri\ 
pidgiaiu  The  ptdgrani  tieuij:  develiiped 
111  a  lat^r  patl  nl  iiidu:<Uv  ti>da\  KUri', 
bv  eiumiipuiiini:  new  hiiri/iin;.  in 
deiiigii 


Design 

I'loduwt  driipi  IS  luit  suKicienl 
unlr>!.  11  cnibudii-s  all  as|ie>.l!.  nl  satcty 
prnainiiij:  in  u  given  jMndu^t  Manage- 
ini-nt  111:1^  :ake  a  new  Innk  at  llinM' 
iiiviilvr.l  icMpi.  reviewing  inn  imls 
ttien  e:  -.-i  .ivciievs.  but  aNn  ihfii  cunipe- 
teiiL-y  llie  desipiei  today  i!>  ciinceined 
will)  ihc  etflcient  prrtmnianke  ol  a 
piiidiul.  but  he  alsn  liiuiit  turevec  Ihc 
pntenttal  uws  as  well  as  abuses  in  winch 
llif  pmduL't  tii.n  bf  subjeL'ied  Tlie 
design  levieM  luday  seeks  in  cnnsider 
eveiy   coiiLeiv able  way  tn  which  injury 


Ui  perstHis  ui  damage  tu  property.  a> 
well  as  ecuiuimic  InS!.,  miglit  lesult  ftuni 
the  piuducl's  u^l' 

In  nutances  in  which  a  prnduct's 
dangerous  qualities  may  not  be  observed 
01  commonly  undeistood,  p(ototypes 
aie  being  huilt  and  sub)ecicd  \o  in-house 
lesting  prngiams  coveiing  a  vanely  of 
ptissihlc  environmcnls  to  which  the 
pioduci  may  be  exposed.  Feedback  un 
pioduct  performance  during  the 
in -ho  use  test  is  being  successfully 
employed  to  determine  design  improve- 
ment. Feedback  is  tabulated  and  lecoid- 
ed  fot  review,  decision,  and  collective 
actnin. 

Component  analysis  is  vital  during 
Ihc  in-house  testing  Lconoinic  considci- 
alums  also  ai;  evaluated  It  is  at  tins 
time  that  decisions  regarding  puichasc 
of  outside  Components  sliould  be  made 
and  specifications  foi  suL^h  prepared 


Tilts  stuiuld  be  fiilhiwed  b\  vendnr  anal 
>sis  tfnj  sele;.tiii'i  SpcitiLaiinns  once 
u:i  itiiiuld  be  iiiLnrpnratcd  tn  ttie  pui- 
cliau:  iiidri  an.l  the  stipulaiinn  made 
that  ihe  suppl<;'  is  in  niakr  n;i  ctungr 
III  the  pti'dui'i  sanplied  I'lilrss  ttie  buyei 
u  Miitilied  and  ;hi.  drjige  is  rvjlujicd 
and  ap|iiiiveu  LkrleiminJllnn  ol  audits 
bv  ttie  buver  and  sampling  plans  and 
lestini'  priiLedutes  lot  (.nr  punelits  j% 
received  must  tn-  vfi 

WliL'ri  ilif  ii-itiiij:  icquiieriienu  lij.e 
breii  s^itivrted.  ilieii  the  decHinn  to  sub 
\ci\  ihc  pniiluJl  tna  linuu-d  market  ie»i 
IS  u^uali^  nuJL- 


Pioduction  Quality  Control 

*()iue  llu'  dfcivinii  IS  riujr  In  prndu*.e 
Ihc  i|uaTtl)iy  toi  a  riiarkct  k-m  .  adrijuate 
pindiiL-'linn  qnalitv  cnnlrnl  nicjuurcs  ale 
tiistituii.-J  1 1  ts  gnod  tn  lenienibt-i  t^^l 
tilt-  best  di.-sign  can  be  ruined  tt  pioduc- 
tinti  IS  haphazard  To  establish  tliepala- 
meters  Im  adequate  pioducuon  i|Uj|ity 
cnntrol.  the  Itilluwingaie  tcconiniended 
and  should  be  piepatcd  iti  written  toini 
I  Miniinuin  qitalifiLatioiis  tni  iiispec- 
tinn  and  quality  cnntinl  personnel 
should  be  sei.  Tlieu-  qualil'icjliuns 
should  be  wiitten  and  encompass  mil 
only  the  degree  ot  technical  knowledge 
and  conipeierice  lequncd.  but  alst>  the 
pliysKj]  lequiierticiils  irivtilved  Ahiwe 
all,  such  personnel  should  be  given  an 
eye  exjuuiiatnin  and  ciilni  blindness 
tests  tti  make  certain  their  vision  tiieels 
satislacMory  levels. 

2.  t>etaik-d  insliuciums  loi  inspei- 
tuts  stuiuld  be  prepared.  These  iiisIiul'- 
luins  should  be  wnticn  in  cle:ii .  ciincise 
tunpijgc  so  that  each  in  spec  tut  can 
clearly  understand  ing  duties  and  whai  is  ' 
involved  tn  perlntiniri^  his  job  sat is- 
facturily.  Thi^  is  extremely  lielpiul  in 
tiaining  new  inspeclKin  personnel. 

3.  Pioccduies  lor  renunal  ol  obsolete 
drawings  should  be  implemented.  This 
involves  setting  up  a  system  to  make 
ccitain  that  all  coticeiried  have  Ihe  latest 
icvisiiHi  nl  any  diawing  or  specification. 
It  also  includes  making  ceriaiii  that  all 
drawings  and  ^iccifica linns  thai  have 
been  superseded  aie  lenKivcd.  A  central 
location  In  maintain  j  cnmpk-te  llIc  on 
all  changes  toi  Instinicat  and  iccoid  pur- 
poses sliould  bi-  designated  Pailuie  tu 
provide  such  a  system  could  lead  to 
erinrs 

4.  Calihtaiuin  t)t  inspect  11  ni  ciiuip- 
ment  and  intervals  lor  Lalibtatioii 
sliould   be  slM.  Kcciigni/.cd  siaiidatds 


*'Jf  is  good  to  remember  thai  in  the  event 
of  ht^j,al  action  all  records  and  fdas 
conci-rnir}^  the  matter  in  litigation  may  be 
subpoenat'd  by  the  plaintiff's  attorney" 
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i|imsi  «vhu:h  odibrauun  u  lo  be  nude 
must  be  dcirrnuncd.  The  cnv^iunmeni 
in  which  the  iniinimcni  u  uird  ii  well 
u  the  rrequenL'y  uf  uw  muH  be  ina- 
lyzcd.  Lxjp  for  Tecurduig  calibtiiiun 
micrvali  wiih  daic«  the  ulibraiinn  wis 
TTuJe  ind  by  whum  ihould  be  providrd 
ind  msxniuned  for  etch  iniirumeni. 

S.  Ficqumcy  of  trtu  ihnuld  be  trt. 
ConUul  chim  ind  suusiicil  umpling 
cu  be  emplnycd  lu  help  drtermmc  liic 
frequency  ui  e*ch  lesl  lu  be  midc  li 
ilui  II  |(iud  lu  prnvide  plans  fnt  mcini- 
Uning  tiic  frequency  and  analyzing  ttie 
data  cullccicd. 


amt  tubjert  tu  mutt  weai  mutt  be  ana- 
lyzed. A  |tkud  matntentince  preventive 
piugrim  un  fued  schedules  aids  peatty 
m  ilif  prnductKin  tif  i  good  product. 

In  (he  liiTuted  market  test,  ill  ur»ects  of 
miniBement  cuntemed  wtlh  the  prod- 
uct ihuulJ  be  aware  of  (he  deuils.  Pt(»- 
ceduirs  f(ir  fcedbiiik  uf  infurmatum  tu 
pertinent  gruupt  must  be  determmed 
The  insurance  carrier  ihuuld  be  advivcd. 
Ptiicedum  for  handlmg  customer  ccim- 
plaints  ihould  be  set.  In  additinn.  wlien 
Ute  limited  market  test  is  performed, 
adequate  technical  penunncl  ihuuld  he 


uate  recurd  retention  procedurei,  and 
dect&iuns  ^ituld  be  m<ide  as  tu  whai 
reciirds  will  be  retained  and  where  thry 
will  be  retained,  as  well  as  him  lun|; 
they  will  be  retained. 

Areas  evaluiled  m  thii  rr|ard  ihould 
involve 

1.  Ail  driign  records,  particularly 
(hoie  invnlving  desipi  chan|cs  made  tu 
improve  the  performance  of  the 
product. 

2.  If  one  deiign  hui  been  accepted 
over  others,  full  documentatlun  at  tu 
why  the  dehign  was  accepted  \i 
adviuble. 

3.  Retults  uf  tests  conducted  un  the 
product  as  well  as  on  ti^  compimems 
ihould  be  maintained. 

4.  Pioductiuii  lot  tickets  which  keep 
track  of  the  manufacturing  piuceu  uf 
(he  Item  and  reveal  such  facts  as  date  of 
manufacture ,  personnel  perfcirming 
tests,  and  so  on.  should  be  cnnudrred 
for  retention. 

5.  Field  performance  records-infor- 
mation concerning  the  product  after  it 
is  tn  use-alsu  are  desirable  lo  maintain. 
This  infumiatiun  should  include  a  sum- 
rtury  of  each  service  call,  giving  (he  rea- 
Kiti.  a  detailed  listing  of  any  -repairs,  a 
f^nltment  as  tu  whether  the  product 
t  M  being  used  correctly,  and  any  nuta- 
.  tni  regarding  safety  devices  having 
been  removed  or  altered. 

6.  An ^dex  ihowing  where  all  rec- 
ordi  are  maintained  and  wluch  rechids 
are  maintained  is  desirable. 

Deteimination  of  how  long  to  retain 
adequate  records  poses  a  real  priiblem. 
and  consideration  of  all  factors  involved 
is  necessary.  It  must  be  remembered 
that  the  statute  of  hmitations  often  may 
not  commence  when  the  product  ts 
shipped,  but  when  a  defect  causes  injury 
to  persons  or  damage  to  prnpcrty. 


Instructions.  Labeling,  Packing 

Perhaps  one  of  (he  most  important 
areas  is  concerned  wi(h  product  use 
inttmctions.  labeling,  and  v/amingt. 

Whc(hcr  a  product  is  for  industrial  or 
consumer  use.  proper  labeling  is  impor- 
tant. However,  the  job  of  lakxling  is 
becoming  increasingly  difficult,  and  Ihe 
words  which  arc  used  must  t)e  carefully 
chnsen.  All  Uk>eling  should  be  reviewed 
by  legal  counsel.  eKpecially  for  Ihose 
products  about  which  tlicrc  may  be  a 
legal  duty  to  inform  (he  uKr.  Naturally. 


'The  job  of  Jabehng  is  becoming 
increasingly  difficult,  and  the  words 
which  ore  used  must  be  carefully  chosen." 


6.  Detailed  procedures  for  handling 
defective  components  and  defective  fin- 
ished products  should  be  set  to  make 
lure  these  do  not  get  mto  (he  flow  of 
good  products.  Well^defmed  areas  desig- 
nated for  placement  of  defective  prod- 
ucts until  disposition  u  resolved  ihould 
be  uii:d.  Successful  employment  of 
'"Hold"  tags  and  o(het  designated 
attachments  to  defective  products  are 
often  employed.  Written  piucedurci  are 
helpful  and  should  be  explained  and 
understaod. 

7.  Determination  of  whether  destruc- 
tive testing  or  nondestructive  testing 
should  tie  made  to  auure  quality  and 
teiiability.  The  type  uf  tests  employed 
ihould  be  determined  by  competent 
engineers.  Much  sophisticated  nonde- 
structive testing  equipment  is  now  avail- 
able, and  such  should  tx  empUtyed 
where  feasible. 

8.  Piodoctiun  wurker  training  pro- 
grams should  be  tel.  We II -organized 
training  pn/grams  must  be  prepared  so 
(hat  each  employee  understands  nnt 
only  how  to  do  hu  job.  t>ut  also  how  hts 
performance  affects  the  total  (low  of 
good  products.  Defects  arc  either 
man-made  or  machine>made.  and  no 
person  should  be  assigned  to  a  specific 
job  until  Ufa  properly  trained. 

9.  Maintenance  schedules  of  produce 
lion  machines  and  tools  should  be  deter- 
mined So  that  they  perform  as  desired. 
Statistical  samphng  of  product  output 
from  each  machine  can  be  successfully 
employed  to  help  set  maintenance 
•chcdulcs.  The  environmen)  in  which 
the  machine  operates  and  (he  mechan- 


in  (he  area  to  review  immediately  any 
instances  uf  customer  complaint  or 
product  failure.  Photographs,  samples  of 
failed  parts,  and  detailed  write-ups 
sliiiuld  tie  forwarded  immedutely  to 
concerned  departments  in  the  company. 
Constant  review  of  the  sale  of  the  prod- 
uct, the  problems  in  use  of  (he  product, 
and  any  reported  failures  of  (he  product 
must  be  maintained  in  order  to  provide 
data  for  analysis  and  conective 
measures. 


Product  Identification 

As  part  uf  the  production  quality 
control  system,  codes  for  component 
parts  and  finished  product  are  esMnUal 
in  the  event  of  pruduct  recall.  If  there  is 
no  way  of  identifying  dates  of  manu- 
facture and  shipment  after  the  product 
u  on  the  market  and  a  small  malfunc- 
tion develops,  large  costs  often  can  be 
incurred  in  isolating  and  correcting  the 
defect.  With  only  a  few  minutes  of  pro- 
duction time,  proper  identification  can 
minimize  the  number  of  items  recalled 
if  the  cause  of  the  malfunction  can  tie 
determined  to  have  lieen  produced 
^  between  an  interval  of  time  on  a  given 
date,  on  a  given  machine,  and  so  on. 
Pruduct  recall  procedures  should  tie  pre- 
pared and  thorou^ly  understood  by  all 
concerned. 

It  u  good  to  remember  that  in  the 
event  of  legal' actibll  all  records  and  files 
concerning  the  matter  in  litigation  may 
be  subpoenaed  by  (he  plaintiffs  attor- 
ney. This  emphasizes  the  need  to  cval- 
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IrpI  cuuntcl  ihuuld  be  ukcd  to  check 
cumpttincc  ibitli  redrril.  siiic,  ind  lucal 
Uwi  vid  tc|uUiiuni.  It  rvrti  miy  be 
fwcruiiry  to  mcurpnralc  wiminp  ii  lu 
him  ilic  pruduci  u  nut  lu  be  uvd. 
Mxny  tnduilry  luociiiiiini  hive  vilu* 
«hlc  inraiTnaiiim  iviiiitblc  concrmtng 
Ubcli.  and  ii  may  br  gncid  to  keep 
adviied  cif  (he  tnduilry  aiioctilinn'i 
auiilancc  m  this  rrgaid 

All  tniuuciioni.  i^-hcihct  Ihcy  ire  un 
Uir  carlnn.  picking  caie.  nr  in  ihc  (arm 
uf  miiruitiiin  minuiii.  muil  br  eviil- 
UBir  d  Impculanl  qucilmni  lu  be 
ctwrrrd  irr 

i.  Ou  Uir  miuuciiimi  idvite  of 
ditngcri  mhrrrni  in  tiir  uk  of  ihr 
product*^ 

2  Diiei  ilir  mslruciuin  manual  adc* 
quilrly  drwnbc  ufr  mrthudk  orioem* 
hling  ifumr  ii  pcrfurmrd  by  purchaser'' 

3.  Arc  ihc  inslTUClKini  clear.  cannK. 
and  eaiily  undcrUuod  hy  the  perumi 
mull  likely  lu  nerd  tjieni'' 

4  If  mainirnancc  or  lervice  inslruc* 
tium  arc  included,  ii  (he  uier  alerted  to 
puiential  dan^ri  in  uung  uniuihurued 
parti  wtien  repairi  aie  neceuary? 

One  area  of  ulmusl  impcirunce  here  U 
lu  make  ceruin  that  ulei  pcruinnel  are 
pinperly  initrucied  and  da  not  make 
exaggerated  or  unauthnnzed  claims, 
eithei  uial  nr  written,  regarding  product 
perrmmance  which  could  lead  to  unex* 
peeled  liability. 

Perhipi  tif  equal  tmponance  is  evil, 
uatiiin  nf  the  packing  and  packaging 
p r oc e  du re  1.  Packing  itandar dizanon 
aisiiti  greatly  in  making  certain  that  lU 
applicable  campunenti.  ii  well  ai 
'tnitrucUon  manuali.  and  >o  on.  are 
included  in  each  package. 


Advartiiing 

Ail  advertising,  sales  and  promotional 
material,  and  publicity  <releaiei  ihould 
be  evaluated  by  technical  and  legal  pet* 
sonnel.  and  procedures  mtist  be  esub- 
luhed  for  review  by  them.  Lcffil  review 
of  advertiiemenu  and  sales  literature  for 
undesirable  product  claiint  or  inferences 
can  njinimuc  potential  kgal  booby 
traps.  Technical  personnel  aHo  can  be 
used  to  deter  overenthusiastic  marketing 
or  advertising  personnel  from  making 
statemenu  or  claims  that  cannot\  be 
technically  substantiated.  OtiC  of  th^ 
most  important  accomplishments  fromv^ 
this  kind  of  review  and  evaluation  is  to 


prevent  the  uv  in  sales  literature  of 
photographs  which  portray  potentutly 
haurdous  uses  of  the  product. 


Warrintlsi.  Guirantist,  Disclalmtrs 

On  January  4,  1972.  the  Q3rd  fun* 
peu  enacted  a  new  federal  law  pivem- 
mg  warranty  practices.  The  new  law. 
Title  1  cif  The  Mapiuson*Muu  War- 
ranty-Federal Trade  Commissiun 
Improvement  Act.  leti  forth  minimum 
federal  standards  for  written  warranties. 
Jt  also  requires  that  each  warranty  be 
designated  "full"  or  **limiied.''  limits 
disclatmen  of  implied  warranties,  and 
sets  procedures  for  the  Federal  Trade 
Commission  pertaining  lo  warranties.  It 
further  suggests  procedures  fur  settling 
warranty  6sputes. 

This  Act  has  created  great  activity 
among  manufacturers  and  retailers  to 
revise  their  warranty  policies  and  prac* 
tlces.  and  knowledge  of  the  basic  pro- 
visions of  this  Act  by  manaipment  is 
vitally  imporunt.  Jt  is  critical  that  legal 
counsel  approve  all  warranties  and  du- 
claimers  before  they  are  issued,  as  well 
as  when  they  are  revised  for  any  prod 
uct.  It  is  important  that  counsel  have 
the  best  advice  of  the  appropriate  tech* 
meal  personnel  In  addition,  marketing 
and  advenising  ihould  ensure  that  any 
claims  made  in  advertising  do  not 
exceed  those  contained  in  the  written 
product  warranty. 

The  responsibility  every  busineu  has 
to  its  customers  and  the  public  today  is 
great.  Uppermost  In  mind  at  all  times 
must  be  the  thou^t  'to  make  quality 
products  that  can  be  safely  markeud 
and  used.  New  dimensions  for  quality 
and  product  safety  are  demanded  if 
business  is  to  minimize  large  ecofiontic 
losses. 
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Attitudei  Toward  Q^Uty  (OucafD.  A.C 
NiebcnCa„  t97S).p.l. 
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CONSUMER  PRODUCT  SAFETY: 
THE  CURRENT  RECORD  OF  ADMINISTRATIVE 
INTERPRETATION 

By  Judy  Fein  berg 

Congress  created  the  Consumer  Product  Safety  Commission  (hereafter, 
CPSC.or  the  commission)  on  October  27,  1972,  as  an  independent  regulatory 
agency,  headed  by  five  commissioners,  to  protect  consumers  against  imrea- 
aonabie  risks  of  injury  or  death  caused  by  substantially  hazardous  products 
used  in  or  about  the  home.^ 

CPSC  was  established  as  a  dirca  result  of  the  recommendations  and 
findings  of  the  National  Commission  on  Product  Safety.^  This  commission 
reported  that  20  million  Americans  are  injured  each  year  in  incidents 
involving  consumer  products.  Of  the  victims,  30,000  arc  killed;  110,000  are 
permanently  disabled.  Based  upon  this  evidence.  Congress  empowered  CPSC 
with  the  legal  machinery  to  regulate  manufacturers,  dbtributors,  retailers,, 
private  labdlers,  importers,  and  others  affected.  This  article  discusses  the 
current  state  of  administrative  implementation  of  consumer  product  safety 
legislation  during  the  past  five  years.        -  ' 

The  commission  exercises  its  safety  function  under  five^  statutes.'  To 
assure  that  the  products  covered  by  the  law  are  safe,  CPSC  has  the  authority 
to  set  safety  standards,   ban  hazardous  products,  require  bookkeeping,, 
cxamin^  records,  call  for  reports,  inspect  business  premises,  impose  labelling 
and  warning  requirements,  and  demand  safety  certification. 

Enforcement  is  effeaed  by  court  injunctions,^  seizure  of  hazardous 


•ri*.UN*.n.S73;M  Sim.  1207(1972).  / 
^NmiomI  Cnwiwinii  m  Produn  Salieiy.  /nW  tUparl  (1970). 

\\)  The  Cpmiiw  fradnct  Safety  Act  (CPSA).  Uk  cnaUing  ttaiuie.  wtucli  authorim  the  pnwMl|Mk 
r  Vn4m»  nfcty  nik  and  idaitificaUoti  of  a  niteaniUl  pnt^lua  hatard.  IS  VS.C^JtJg&LJMii^St^prviVfi.. 


(2)  Tht  Flaimiialiie  Fibrin  An  of  t9S3  (FFA)  whichajghof'TW  thr^fiffifShmcni  of  namnubilky  lundardi  for 
ankfaa  of  wearing  apparel,  diadrnij^ggg^taiy^ttiirwar  orpcu  and  rufi.  15  VS.C  H  tt9M204  (1970).  Tboe 

Tinder  I  S  of  the  Federal  Trade  romaiwina  (PTC)  Act.  wliicii  frMbku  uMbtr 
alvctnde practicci.  IS  U.S.C.  I  4S  (1970 and Supp.  V  197S). 

(3)  The  Federal  Hawdnui  SufaeiaMet  An  (FH.SA)  wliieh  diretu  (he  admiiiBuering  agenry  lo  derlare  and  ban 
haiirdiiae  tMhAaaeci  MKh  aa  dangcroui  loyi  and  fireworfat  from  munmt  iiianrif  and  to  requiie  iwhdimg  tit 
bai wdiiiMi  pn4m»  m  or  ahow  the  heigehold.  15  U.S.C.  II  1261-1274(1970). 

(4)  The  Potaaa  Frcveminn  f  arkagin||  An  (PPPA).  ander  whirh  the  rommiMkm  hat  devehnied  tpcrial  pacfcaging 
mm4arh  far  haaaidoui  heiaehold  tukaUMci  to  prMcct  children  htm  injury  or  WacM  by  handling,  rnimg  or  ingening 
tel.  15  VS.C.  II  147M  476  (1970). 

(5)  The  RdHgerainr  Safcty  An  (RSA).  whirii  nquiret  bouaehold  lefiiyiaimi  thippcd  fai  imentaw  Ui—iiiiu 
la  he  a^aipprd  ariih  a  dem.  eonfanning  to  ipednr  nandardit  thai  eaablci  the  dojr  lo  he  opened  caeity  frani  the  inride. 
IS  VS.C.  II  121 M 214  (1970).  See  CTSC  Diractim  for  Enforccwem  of  ihe/IUfrigeraior  Safety  Aa.  CPSC  Ordir  No. 
«D0.10Me  7.  1974).  V. 

CPSA  I  22.  15  U^C.  I  2071  (Sapp.  V  1975);  FFA  I  d<a).  15  VSiC.  lll9S(a)  (1970):  FHSA  I  S(a).  H 
VSX:,  I  12*7  <1970).  VfoduR*  legulated  wider  PPPA  bncMK  a  haaardoMi  Mifakanee  and  are  aul^eet  la  dw  icMdies 
iTPHSA.  PPPA  I  2a)(A).  15  U^.C.  I  147I(2KA)  (1970).  • 


Reproduced  with  the  permlsaloD  of  the  copyright  holder  from  the  Federal  Bar  Journal, 
37.  Bprtng-summer  1978  :  56-75. 
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products,^  criminal  sanctions,  and  administratively  by  impusilion  of  civil 
penalties.* 

Remedial  devices  imposed  to  correct  product  violations  vary  under  the 
different  acts,  ,  The  Federal  Hazardous  Substances  Act  (FHSA),  Poison 
Prevention  Packaging  Act  (PPPA),  and  Consumer  Product  Safely  Act 
(CPSA).  provide  for  a  *Vefund**  remedy.  Under  FHSA  and  PPPA.  the 
manufacturer,  distributor,  or  dealer  must  repurchase  any  product  sold 
which  has  been  banned  ,  as  a  hazardous  substance  and  reimburse  the  con^ 
sumer  for  any  necessary  transportation  expense,^  Under  CPSA,  a  manu- 
facturer, distributor,  or^fctailer^who  has  sold  a  hazardous  product  may  elect 
either  to  offer  a  rcfund^of  the  purchase  price,  less  a  reasonable  allowance 
for  use- if  the  consun^^er  has  had  the  product  for  at  least  one  year;  to  repair; 
or  replace  the  product  so  it  will  conform  to  safety  requirements,'  The  notice 
and  repurchase  provisions  of  Section  15  of  CPSA  are  more  flexible  than  those 
of  FHSA  and  may  be  enforced  through  civil  penaltips. 

Under  the  Flammable  Fabrics  Act  (FFA)  the  commission  has  the  authori- 
ty to  issue  a  cease  and  desist  order'  for  articles  of  wearing  apparel  and  fabrics 
moving  in  commerce  which  are  so  highly  flammable  as  to  constitute  an 
unreasonable  risk  of  the  occurrence  of  (ire  leading  to  death,  personal  injury, 
or  significant  property  damage.  In  contrast  to  FHSA,  PPPA,  and  CPSA, 
the  Flammable  Fabrics  Act  does  not  explicitly  provide  for  a  refund  to  con- 
sumers. Whether  or  not  the  commission,  as  successor  to  the  Federal  Trade 
Commission  (FTC),  has  the  power  to  recall  flammable  fabrics  from  the 
consumer  is  presently  under  consideration, *°  The  power  to  recall  flammable 
carpet  from  distributors  and  retailers  has  been  asserted  and  is  presently  on 
appeal  in  the  Ninth  Circuit,*^ 

»CPSA  I  22(b).  IS  US.C.  I  2071(b)  (Supp.  V  1973);  FFA  I  6(b).  15  U.SC.  f  n95(b)  (1970);  FHSA  I   

\i  U.S.C.  I  1265  (1970).  ThrK  scrtions  buically  rcguUte  iKr  commiuion'*  wi/urr  powjTrjjovemcd  by  the  rula  of 
m  rtm  ftdmiraiiy.  CPSC  invniisaion  do  no4  have  the  »uihoiiiyjo_»eiie-Uie-^ondi  They  may,  however, 

insliiuie  a  prortrilins  by  prorcu  of  libd  rorjhciJcixwY-amflonni^^  of  haiardoiu  products  in  any  dtsiHct  eoun  of 
tl>e  Uniicd  S««t«  whwr^thC-^podr-wT'loci^^  rierk  of  the  U.S.  District  Couit  without  a  judicial  hearing  inua  an 
wisx-J>t'»rn't'%AfioT^in^  United  Statet  nu'rthall  to  trixe  the  goodi.  The  Untied  States  iharthall  must  publish  notice 
of  iriaurr  on  goods  and  in  local  newipaprrt.  The  elaimani  then  may  seek  a  judirial  determination  on  the  issue  of 
aetiurt.  If  no  daim  is  astcned  the  goods  arc  deitroytd. 

•CPSA  I  20.  15  u  s  e.  »  2069  (Supp.  V  I97>).  FFA  I  7.  15  U.S  C.  »  1196  (1970);  FHSA  I  5,  15  U.S.C:. 
I  1264  (1970).  AlihiHJiih  »  20  of  CPSA  d<te»  expressly  confer  juriidiciitin  on  livil  penalties  upon  either  the  federal 
dtiirirt  rourts  or  the  rutnmtuion.  the  Intier,  has  rcienily  instituted  a  rivil  penalty  prtMedure  wheretj>-  the  agenc)*  will  in 
an  expedited  proretilinK  asteu  the  amiiunl  fitr  vinlittioni  a(it>rding  to  formal  APA  requirements.  .See  Attat  Roofing  Co.  v. 
OSHKC,  U.S  t.W.  (No  7'i.746).  where  the  Supreme  (iiurt  alsi>  in  dniding  hry  v.  OSHftC,  (No.  75-748)  unanimously 
afftrmcd  the  lower  rouns'  ruliof^s  that  upheld  the  administrative  asicsstiteni  of  prnaltiri  befitre  an  admintstr alive 
law  judge  without  a  jury  trijil.  See  29  V.S.C.  I  654(r). 

THSA  I  15.  15  U.S  C.  I  1274  (1970). 

•CPSA  I  l5{d)(»)(2)(J).  15  U.S  C.  I  2064(dXIX2)(3)  (Supp.  V  1975). 

•FFA  •  5(b).  15  U.S  C.  I  1194(b)  (1970).  incorporates  the  enforcement  powers  of  the  FTC  Act,  15  U.S.C. 
I  45 (Supp. V  I97S) 

trfwo  eiscs  were  orally  argued  before  the  commiuion  on  March  14,  1977,  on  appeal  from  att  ad minittr alive  law 
judge's  ruling  that,  absent  a  CPSA  I  30(d)  Hnding  (discussed  tn/ra  at  note  33),  the  commission  do«  not  posse*  au* 
ih«iriiy  under  FFA  or  the  FTC  Art  to  order  a  recall,  repair,  or  refund  of  earpct  actually  installed  on  the  consumen' 
floor.  .See  B^rrftt  Cmrppt  MJts,'  Int.,  CPSC  Docket  No.  75.5.  Intli^tl  Derisiutt  i»f  Admintslrative  Lj«w  Judge  Paul  N. 
Pfciffer,  0"'y  *.  '976);  Nnnhwick  Cjtrpet  Mills.  Inc.,  CP.SC  I>xkei  No.  76-6,  Initial  Dcrisiiin  of  Administrative  Law 
Judge  Paul  N.  Pfeiffer  (Spet.  7.  1976)  (order  granting  partial  summar)'  judgment  Nov.  9.  1976).  Wesiland  Carpet  Mills. 
Inc.  CPSC  Docket  No  75-21.  Initial  Derision  of  Administrative  Law  Judge  Paul  N.  Pfeiffer  (Sept.  7.  1976)  was  with- 
drawn from  oral  argument  before  the  rommtssion  but  was  sul>mitted  for  decision  lu>rd  upon  the  retwd  and  briefs. 

"/n  r#  Congottum  hdustnes  Inc..  FTC  Docket  No.  8896.  (1974);  appeal  pending  No.  75-3112  (9th  Cir.  Feb. 
IS,  1976). 
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The  rules,  rci^ulations,  standards,  and  icsl  methods  authnrizcd  under 
these  five  acts  are  enforced  liy  ;i  voluntary  corrective  action  plan  (CAP),  a 
consent  order,  or  administrative  litigation.'*  After  a  formal  hearing  before 
an  administrative  law  judge,  a  litigant  can  appeal  to  the  commission  whose 
decision  is  sulijett  t(i  judicial  rc\*iew  in  the  appropriate,  federal  circuit  court 
of  appenis. 

I.  The  Consumer  Product  Safety  Act 

The  purposes  of  CPSA'  are  to  protect  the  public  against  unreasonable 
hazards  ass(»ciated  with  consumer  products,*^  to  assist  consumers  in  evaluat- 
ing product  safety,  to  develop  uniform  consumer  product  standards,  and  to 
promote  product  safety  research.'*  Congress  recognized  the  need  for  a 
comprehensive  federal  consumer  product  safety  program  to  balance  the 
equities  l)ctwcen  the  consumer  and  the  manufacturer,*^  finding  that  the 
competitive  marketplace  forces  were  not  strong  enough  to  promote  industry 
self  regulatifjn  as  the  consumer's  appetite  for  technologically  advanced 
products  increased.  Thus,  the  commission  'w*as  established  as  a  safety  agency 
with  the  objective  of  identifying  and  removing  unsafe  products  from^com- 
merce. 

The  commission  regulates  subst'aniial  product  hazards  under  section 
15  of  CPSA,  the  laitlelail  provision.''  This  section  requires  manufacturers, 
distributors  and  retailers  to  notify  the  commission  when  a  product  fails  to 
comply  with  an  applicablc^consumer  product  safety  rule''  or  contains  a 
defect  which  could  create  a  substantial  product  hazard.*' 

Government  and  industry  are  at  odds  over  the  obligation  under  this 
provision.  Manufacturers  are  loosely  construing  their  duty  lo  repwrt.  Many 
times  manufacturers  are  tiot  negligent  in  notifying  the  commission,  but  rather 


"No  liilf^atrtl  TMn  have  apprarrd  unrfrr  RSA  nor  PPPA.  bui  ihc  litter  hu  bern  inirrpmed  in  roiueni  »Kitc- 

'*A  rtmiumrr  prtiHinl  h.i»  lirm  KniarfK  drfinrH  ai  anv  anirlr  or  mmpnnenl  prodmTd  <  r  dutrihtitrH  for  uir  in  or 
around  i  hou»th«lil.  a  nhwil.  or  in  rerrfaiion.  CKSA  »  3(a)(1).  13  U.S.C.  I  2032(»)(l)  (Supp  V,  1973).  Howler, 
ooc  fcdrral  di«rin  rnnn  rcrrntly  hrld  thai  althougti  xluminum  wirv  mjt^  be  purrhued  by  mnsumen  and  iniiillnl  in 
homn.  luch  t»  nm  ordin.irily  a  nmiumrr  pmdurt  **Uw  use  tn  or  about  a  pcrmanenl  or  trmporary  hotoehold  or  residenn" 
within  thr  mranintt  nf  <  Ma)i  \ )  »>r(:PS.\  and,  thrrrftirr,  thr  f«inimiMion  Inrki  jurl&dtitinn. 

Kaiirr  Aluminum  &  Chemical  Corporation  i;  U.S  Coniumer  Product  Safrtx  Commisiian  No.  76-44  (D.  Dfia, 
.Marrh  II.  lOH)  Hut  w  Tnilrrf  Xtatn  v  Tht  Anaconda  Co..  No.  77-0024  (D.tJ.C,  Juiir  li.  1977).  appeti^pmdmg 
No.  77.!62H  (D  C.  f  .ir  )  (divusird  tnfro). 

♦•CPSA  I  2(1»J(1)  -(4).  13  U.SC.  I  2031(b)(1)— (4)  (Suf^  V  1973). 

•ni.  Rrp.  No  02d  r^.n)^..  2d  Sw*.  27,  I  2(a)(i972) 

•H:PSA  «  13.  is  V.S  V..  I  2064  (Supp  V  1973). 

*^A  rnniumrr  product  i.-ifny  rulr  rrapCf-tinK  thr  risk  itf  injury  asvociatrd  with  a  haz&rdous  product  is  promuljiatrd 
within  6(1  d.iy«  nhrr  pidtliraiion  in  thr  Fedrtat  Rrgutrr  for  public  rommrnt.  Once  a  rulr  or  tiandard  bcromrs  dTcnive. 
every  manufiicturer  or  private  lahcilrr  of  a  product  which  \i  subjen  thrrrtu  shall  iuuc  a  certiricaie  to  their  distributnrs 
or  rrtailert  lo  the  erirct  th.it  such  product  rimfornu  to  all  appliraUe  coniumer  product  lafcty  standards,  and  shall  sprrify 
any  siaodard  which  \\  iipplirable  ir  the  product  fails  to  comply  to  an  applicable  safety  rule  oc  contains  a  defect  which 
could  create  .1  sutni.-intinl  haviard.  ihr  manufacturer,  distributor  or  retailer  must  imn>ediately  notify  the  Oommiuion 
of  iiM-h  cnnditions,  unle««  Ihry  h.ive  ariUrfl  knowlrd^  that  the  C^ommiision  has  lieen  adequately  inforrned  of  such  defcrt 
(.r  failure  to  c<.mplv  CP.SA  t  ')(>)(!  >(A)(R).  t  l«(a)(t).  t  I3{h)(|)(2),  13  U.SC.  I  203B(a)(t)(A)fB),  I  2n6.Va)(n, 
I  20<.4(l.)(l)(2)  (Supp  V  l«)7ii) 

•■The  (;pS(:  Divnion  of  Produ»i  Defect  Identifiration  was  formed  on  March  13,  1974,  10  regulate  notices  of 
defects,  rri-ord  the  prngrns  nf  remedial  efTorts  by  the  manuficturrn,  remmmrnd  closing  of  Tilei  on  individual  iMHitn  of 
defer ts  wheit  remrdwl  efTorts  are  judged  or  have  been  completed,  screen  consumer  complaints  and  other  sources  for  pos- 
sible defcrts  and  notify  manufacturers  and  idrntinaNe  components  of  the  consumer  product  distribution  syuem  of 
potcnii.illy  suliitantial  pritdurt  hj/.irds  of  their  products. 


58-6^8  0  -  80 


234 


PHOULKrr  SAKKTY 


fail  to  do  so  only  because  they  do  not  ihink  their  product  creates  a  substantial 
hazard.  Manufacturers  believe  tbr  initial  judgment  rests  with  them.  In  con* 
irast,  under  the  new  proposed  reguntions,  govcrnmenl  imposes  a  duty  on 
manufacturers  to  report  wlienc\er  the  possibility  exists  that  a  product  could 
create  a  substantial  hazard. 

In  most  instances,  once  a  manufacVurcr,  distributor,  or  retailer  either 
notifies  the  commission  or  receives  notificzitlon  from  it  that  his  product  may 
involve  defects  posing  substantial  produrt  hazards,  he  agrees  to  a  voluntary 
corrective  action  plan  to  recall  the  noncOiiiplying  product  and  to  offer  repair, 
replacement,  or  refund  to  the  consumer  less  a  reasonable  allowance  for  use. 

If  a  manufacturer  refuses  to  undertake  voluntary  corrective  action,  a 
prckrarinjj  conference  is  scheduled  to  disptise'  of  the  matter.  A  consent 
agreement  has  a  similar  effect  as  a  voluntary  corrective  action  plan  except 
that  a  commission  order  is  imposed.*'  Since  consent  agreements  are  signed 
and  uccepted  by  the  commission,  a  cease  and  desist  order  is  usually  issued 
concurrently.  A  civil  penalty  can  be  imposed  fiir  a  violation  of  that  order. 

Jf  neither  a  voluntary  corrective  action  plan  nor  a  consent  agreement  has 
bcerv  reached,  then  the  parties  go  to  hearing  under  section  15(c)  of  CPSA.-° 
Th^i  matter  of  criminal  penalties  has  been  reserved  by.  the  statute  for  court 
action  Civil  penalties  may  be  imposed  after  an  expedited  administrative 
he.ir.'>^  procedure.^* 

The  commission's  most  effective  enforcement  efforts  have  been  in  section 
15  c^«i:s."  During  1976,  the  commission  processed  by  consent  order  140 
possible  substantial  product  hazard  cases:  59  were  initiated  by  the  staff  and 
81  w^r.re  voluntarily  reported  by  manufacturers,  distributors,  and  retailers. 
This  method  of  enforcement  reaches  the  objective  of  removing  an  unsafe 
prod'jct  without  expense  of  litigation.  The  litigated  cases  under  CPSA  are 
few  'V  comparison  to  the  number  of  voluntary  corrective  action  plans  and 
consent  ovders.  Manufacturers  fearing  the  imp;ict  of  government  regulation 
by  public  hearing,  often  with  slight  chance  of  iuccess,  have  been  willing  to 
comply  in  lieu  of  litigating.  In  all  of  the  cases,  v/hether  litigated  or  (with  the 
except ioa  of  the  case  of  White  Consolidated  Industries,  IncJ^^),  the  result 
hai  b<^n  the  same:  the  manufacturer,  distributor,  or  retailer  has  either 
repaired  or  replaced  the  offending  product  or  refunded  the  purchase  price. 

Th.u  commission  initiated  a  proceeding  in  1975  against  White  Consoli- 
dated    Industries,    Inc.,   alleging   that    approximately  .336,000  Kelvinator 


'*Thf  rommbsioA  his  approved  (hf  rmMdin  of  rrpairing  uniafr  producia  wiih  nrw  «nd  improved  iifeiy  attach' 
mrtitk.  additional  tniing,  ff placing  hasardoui  products  with  lafe  priwluc-ii,  or  refunding  the  purchase  price  upon  return 
of  the  defective  product.  Se«  in  rr  MtCullock  Corporation,  CKSC  \Mn  No.  74.J,  May  6.  1974.  /n  re  Sationai  Jn- 
duithn»  he.,  CPSC  PocVet  No.  74-2,  May  19,  1974.  in  re  Sprty  Trch  Corporation,  CPSC  Docket  No,  75-7,  October 
14.  197>.  IV  Aluminum  Baseball  BaU  casn.  CPSC  IX«:ket  No.  7S.9.  10.  II.  12.  1).  |4.  February  1).  1976.  Jn  re 
Terranan  tndtatrits,  Jnc.,  CPSC  Docket  No.  76-C0O28,  June  28.  J 976.  The  A'jf  case*.  CPSC  Docket  No.  75-15,  17, 
18.  19,  April  1.  1976. 

"15  U.S.C.  I  2064(c)  {Supp.  V  1975). 

"Sec  dbrusiion  in  rHHC  6.  supra. 

"ApproximatHy  500  f^ans  have  rnultrd  in  more  than  6.3  tnitlton  producti  being  corrected.  The  commtuion  ia 
placing  greater  eitiphisis  on  seeking  oui  urtrrponed  product  drfnis  which  could  present  lubstamial  product  haiards  and 
on  evaluating  the  timclinni  of  defect  reporti  which  were  received. 

^CPSC  Docket  No.  75-1  (Nov.  3.  1975) 
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refrigerator!  manufactured  between  1970  and  1974  presented  a  substantial 
product  hazard  within  section  15(a)(2)  of  CPSA,  due  to  an  alleged  design 
defect  in  the  refrigerator  defrosting  system  which  could  cause  fire  and 
resultant  injury. 

*  The  presiding  officer  found  that  the  design  was  defective,  but  did  not 
find  a  high  probability  of  substantial  hazard  exuting  in  any  given  Kelvinator 
refrigerator  since  none  of  the  Field  incidents  involved  a  serious  Fire  resulting 
in  injury.  No  appeal  was  filed  by  the  staff  from  the  initial  decision,  and  the 
case  was  dismissed  by  the  full  commission. 

The  second  litigated  case  reviewed  by  tHe  commission  was  In  re  Rclco, 
Inc.}^  affirming  jhe  admlnbtrative  law  judge's  interim  initial  dccuion" 
which  held  that  WelDex  electric  arc  welders  presented  a  substantial  product 
hazard  in  terms  of  potential  electric  shock,  burns,  and  fire  due  to  certain 
design  and  performance  defects.  The  administrative  law  judge's  initial 
decbion  ordered  respondents  to  stop  the  manufacture  and  dutribution  of 
the  product,  to  give  public  notice  of  the  dangers  presented,  and  to  offer 
replacement  welders  or  refunds.  Further  proceedings  were  held  on  the  ques* 
tion  of  the  proper  amount  of  refund  wherc- the  consumer  possessed  the 
welder  for  more  or  less  than  one  year.^  • 

On  appeal,  the  Commission  modiFied  the  order  on  two  counts: 

(1)  The  conuntnion  provided  thai  lender  of  the  %velder  or  iu  vKil  pvti  ahotild  be  nuiuUtory 
tor  all  pcnoiu  weking  a  refund  regardless  of  bow  long  it  hu  been  posaoaed.'' 

(2)  The  cocnmmion  required  that  an  afndavit  of  dbpoaal  for  aafety  rcaaoni  be  lendertd  the 
manufaaurcr  by  all  claimanu  prior  lo  refund. 

.  In  addition,  the  commission,  required  proof  of  purchase  to  be  submitted 
with  the  affidavit  and  required  that  detailed  and  illustrated  instructions  for 
dism^tling  the  welder  be  included  in  the  recall  letter  sent  to  consumers. 

'pie  commission's  third  litigated  section  15  case  under  CPS  A  was  In 
re  Francis  Alonso,  Jr.,  d/b/a  Mylar  Star  Kites.  ThcT  administrative  law  judge 
found  that  the  aluminized  polyester  film  kites  with  long,  aluminum-coated 

'tails  though  not  per  se  dangerous,  presented  an  electric  shock  hazard  to  the 


**CPSC  Dochd  No.  7M  (Final  Order  wixd  Oct.  27.  1976). 

»CPSC  Docket  No.  74-4  (April  29.  197S).  *  .  . 

MIm  administrative  law  judge  found  that  the  UMble  life  of  the  wdder  wai  approumatety  one  year  and  ordord: 
(a)  A  roimuner  who  pewtiKd  the  wektrr  for  Icn  than  one  year  from  the  date  of  notice  wat  entitled  to  a  full  refund 
rrganUai  of  whether  or  not  he  tcndercil  the  product  or  the  internal  ceoiponenti.  (b)  A  coAsuiner  who  powencd  the 
welder  for  mote  tlun  one  year  at  the  time  of  notice  of  ^heiiaxaid  and  tendmd  it  together  with  unused  or  partially  u»ed 
rods  wu  cmtlled  a  lull  refund  of  hit  purchase  price  indudinf  shipping  cosii.  (c)  A  consumer  who  pomcsMd  the  t^da 
for  more  than  one  year  at  the  time  of  notice  of  the  hazard  and  who  tendered  the  trdder  without  rods  was  prcMoned  to 
ha*«  ofaiBincd  considerable  benefit  from  the  device  and  it,  therdbre>  entitled  to  a  refund  of  S0%  of  his  total  purchase 
price,  plus  shipping  i-o«s.  <d)  A  ronsumer  who  dispiacd  of  the  wdder  after  retofniiang  iu  unufc  character  and  eaecutcd 
an  alTNUvit  to  that  effect  .was  entitled  to  a  refund  of  50%  of  his  total  purchase  price  plus  shipping  oosu.  (e)  A  consumer 
who  ignored  the  oomasisaion's  br  maauCacturcr's  notice  that  the  wdder  was  hazardous  and  continued  to  use  it,  or  makes 
it  availsble  to' others,  or  disposed  of  it  for  other  than  safety  rcaaons  waa  not  entitled  to  aiiy  refund.  CPSC  Docko  No. 
74-4.  Amended  Initial  Decision  and  Order  on  Reopened  Proceeding  (April  5,  1976). 

''CPSC  Docket  No.  74-4.  Final  Order  (October  27.  1976).  pp.  4-S.  The  commissioo .  relying  on  strong  eor«res. 
sional  intent  and  the  statutory  purpose  of  I  15  to  protect  the  public  by  encouraging  reiaoval  of  dangerous  products 
firom  ihe  comH«ner*s  homes,  ordered  tender  whenever  practicable  and  where  no  danger  is  prcaenied  in  the  tcstder 
process.  See  H.  Rep.  No.  92-1153.  92d  Cong..  2d  Sees.  43  (1972).  The  commmkm  apoed  wkh  the  diflertnce  in  refund 
allowed  by  the  adasiniatriiivc  law  judge  based  on  the  time  of  possctiion  and  the  use  mcivcd  far  persona  in  possession 
over  one  year.  See  dJacusaion  in  note  2&.  nipra.  The  oommisaion  also  agreed  thai  I  15  mandates  a  full  refund  to  perMim 
in  the  undcrWyw's  pomemion  catefDry.  Sec  CPSA  I  l5(dK3).  15  U;S.C.  I  2064<dK3)  (S«9p.  V  1975). 
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user  and  the  public  when  entangled  in  high  voltage  overhead  elcctriciil  power 
transmission  lincs.^  The  administrative  law  judge  concluded  that  labelling 
and  warning  literature  was  insufTicient  to  eliminate  the  risk  and  ordered 
respondents  (1)  to  give  public  notice  of  the  hazard;  (2)  to  cease  and  desist 
from  further  manufacture  of  kites  made  of  conductive  material;  and  (3)  to 
elect  to  replace  any  metallized  polyester  Him  kites  with  tails  returned  to 
them  by  their  customers  with  a  nonmetallized  kite  or  refund  the  purchase 
price.'*  Repair  was  conceded  to  be  impracticable.  On  appeal,  the  commission, 
concurred  with  the  administrative  law  judge's  Hndings  as  to  the  hazardous ' 
nature  of  the  aluminizcd  kites.  However,  the  commission  dismissed  the  case 
for  lack  of  jurisdiction^  The  majority  held  that  since  aluminized  kites  are 
articles  intended  for  use  by  children,  the  action  should  have  been  brought 
under  FHSA.^  Moreover,  respondent  will  be  free  to  manufacture  and  sell 
aluminized  kites  until  a  rule  regarding  all  aluminized  kites  under  FHSA 
can  be  undertaken.  Commissioner  Kusher  pointed  out  in  his  dissent  "that  the 
respondent  has  been  allowed  to  avoid  an  order  which  has  been  applied  to 
other  respondents,  who  are  no  more  or  less  guilty  of  having  manufactured 
a  product  judged  to  be  a  substantial  hazard."'* 

The  "toy  debate**  is  a  perfect  illustration  of  the.  problem  associated 
with  the  interrelationship  of  CPSA  and  FHSA.  At  the  time  of  this  proceeding. 
Section  30(d)  of  CPSA  required  the  commission  to  proceed  under  FHSA 
rather  than  CPSA  if  the  risk  of  injury  could  be  remedied  under  FHSA.'' 
Today,  the  commission  has  greater  flexibility  under  the  amended  Section 
30(d)''  to  regulate  the  risks  of  injury  associated  with  consumer  products 
under  the  various  acts  through  CPSC  procedures  and  remedies.  If  it  finds 
by  rule  that  such  is  in  the  public  interest.  Thus,  the  commission  had  the 
option  to  proceed  under  the  more  flexible  repurchase  provision  of  section  IS 
of  CPSA.  Thus  the  jurisdictional  gap  between  CPSA  and  FHSA  can' be 
greatly  reduced. 


"AIptoo  wb  one  of  flvr  rapofwlenti  cfcargrd  with  nuuiufaciuring  or  dniriburing  huardotM  metaltlztd  kiio, 
kul  fcMir  caict  wtrx  Mttled  by  coMcnt  agrtcmcnt;  only  Atomo  requcsitd  a  fcmu)  Mlininiurattvc  boring.  CPSC  Docfcn 
No.  7S.I6.  InUul  tkrbion  tfid  Onier  (June  21.  1976).  p.  11. 

TeiMkr  of  a  uubk  kit«  wm  made  a  omditioo  precedent  to  refund  unkn  an  affidavit  of  dbpotal  tai&f  for  aafety 
rcaaona  was  •ubmiticd.  A  danugvd  kke  wa*  not  coniidcrrd  to  reproent  a  continuing  hazard.  Id.  at  16>17. 

*CPSC  Docket  No.  7>.16.  Appeal  from  Initial  t>orbion.  (July  20. 1976^ 

**CPSO  Docket  tio.  7S.16.  DiMcnting  Opinion  of  Confmittioner  Lawrtnrc  M.  Kuahner  (Sept.  26. 1977).  p.  4. 
""ConsrcH  intended  that  the  oomnuMtcn  coraider  »ll  aspect!  of  the  riik  of  inJuOL  together  with  the  remedial 
powcn  available  to  k  under  boeh  the  bill  and  the  other  Acii.  1 5  U.S.C.  I  2079(d)  (Supp.  V  m). 
^"Jhe  amendment  provide*: 

A  risk  of  injury  which  ia  aaiociaird  with  a  conaumer  product  and  whicb  rould  be  diminated  or  reduced  to  a 
mMc'tepn  extent  by  action  under  the  Federal  Htiardout  SubAances  Act  |I5  USCS  It  1261  et  icq.],  the 
fomm  Pr««cniion  f*ackacin|  Act  of  1970  (IS  USCS  II  1471  «  acq ).  or  the  FUmmable  Fabrka  Act  (15 
USCS  II  1191  et  acq.)  may  be  regulatrd  under  thk  Act  only  if  the  Comminion  by  rule  TiMfa  thai  it  in  the 
puUic  kMereii  to  rcgulaie  fuch  riak  of  injury  under  thk  Act.  Such  a  rule  thili  identify  the  nak  of  injury 
pmptjatd  10  be  rcfulaicd  under  thii  Act  and  th»l\  be  promulgated  in  accordance  with  aection  SS3  of  title  S. 
Ututed  States  Code  (5  USCS  I  5S));  except  that  the  period  to  be  provided  by  the  Comminion  pursuant  to 
aubacction  (c)  af  audi  aection  (5  USCS  I  553(c))  for  the  aulMnbiion  of  data«  vir«n,  and  argumcnU  reipecting 
the  rule  akall  not  cacced  thiAy  dayt  from  the  date  of  puUicatton  pumwnt  to  aubaection  (b)  of  auch  aection 
(15  USCS  I  555  (b))  of  a  aoikc  ropectinc  the  rule.  15  U.S.C.  |  2079(d).  m  anended  by  Act  of  May  11«  1976. 
Fub.  L  No  94.2M.  ||  3(0. 16.  90  Sui.  504.  510 
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II.  The  Federal  Hazardous  Substances  Act 

The  purpose  of  FHSA  is  to  protect  the  public  health  and  safety  by 
either  requiring  labelling  of  hazardous  produces  for  use  by  children  or  adults 
in  or.  about  the  household^^  or,  notwithstanding  the  cautionary  labcUing,^^ . 
to  ban^he  Fi^zardous  substances  by  keeping  them  out  of  commerce  due  to 
the  degree  or  nature,  of  the  hazards  involved.^  Certain  products,  however, 
are  exempt  under  this  act  since  they  are  covered  by  other  regulatory  legis- 
lation." 

Under  FHSA,  once  an  article  or  substance  b  deemed  a  banned  or  mis- 
branded  hazardous  substance,  the  commission  notifies,  the  manufacturer, 
distributor,  or  dealer  of  the  statutory  or  standard  violation.  The  commission 
also  advises  these  ^parties  to  apply  the  correct  labelling,  to  recall  the  haz- 
ardous product,  or  bring  the  product  into  compliance.  Section  15  of  FHSA 
requires  the  manufacturer,  distributor,  or  retailer  to  repurchase  the  banned 
hazardous  substance  from  the  consumer  and  to  refund  the  purchase  price 
paid  for  the  article  or  substance  plus  reasonable  and  necessary  transportation 
expenses.^  Under  the  lepurchase  provision,  signs  are  required  to  br  posted 
in  stores  carrying  the  banned  hazardous  substance  in  order  to  notify  con- 
;sumers  that  they  are  entitled  to  a  refund.  Since  the  commission  has  no 
authority  to  issue  an  administrative  order  to  recall,  if  the  manufacturer, 
distributor,  or  dealer  docs  not  voluntarily  repurchase  the  item,  then  the 
commission  "^can  obtain  a  court  order  to  seize  the  products  or  subject  the 
manufacturer,  distributor,  or  dealer  to  a  penalty  for  introducing  into  com- 
merce a  banned  or  misbranded  hazardous  product.^ 


>*15  y^.C.  M  l26l(p}(iH2)  (1970)  Hata  thai  a  huardoui  sufauancr  ,wUI  be  "mbfaraiKM  hazanloitt  lubuance" 
unlcM  a  laSd  bc^  the  Ibllowmf  information: 

(1)  whiclKitaici  ramptruouair'  (A)  tb«  nime  and  plarr  of  Uaincu  of  the  manufadurtr.  pKkcr,  rfiMributor  or 
idler:  (B)  ihc  coaunon  or  usual  nanc  or  ih«  chemical  naae  (tf  there  be  no  coounon  or  um^l  name)  of  ihe  haxardom 
•ubMancT  or  of  each  component  which  raotribua  wfartamially  to  iu  hazanl.  unlcn  the  Serre.  ary  hf  rcfulation  permits 
or  rcquiro  ihf  uac  of  a  recognixed  fmerk  name;  (C)  the  aignal  word  "DANCER"  on  tubitajMi  which  are  extremely 
flanmahle,  corrotive.  or  highly  toiic.  (D)  the  lifnal  word  "WARNING"  or  "CAUTION"  on  all  other  haurdoui  wb- 
«anca:  (E)  an  affimative.iutemcnt  of  the  principal  haxard  or  hazardi  tuch  ■•  "Flammable."  "Combu«ible"  "Vapor 
Harmful  "CauMi  Bunu."  "AbMrbed  Through  Skin  "  or  itmilar  wording  dcKriptivr  of  the  haxard  ^  (F)  precautionary 
mcaaura  docrifaing  the  action  to  be  fallowed  or  avoided*  occpc  %rhen  modiTied  by  regulation  of  the  Secmary  purauant 
to  Section  3:  (G)  iaamiction.  when  nccamary  or, appropriate  for  Ilnt^  trdiment;  (H)  the  word  "poiion"  kr  any 
haaardout  nifaalance  which  ia  defuicd  «  'liighly  toxic"- by  .Mifaaection  (h);  <l)  instructions  for  handling  and  stor^  of 
pockafti  which  require  special  care  in  handling  or  storage;  and  (j)  the  statement  (!)  "Kerp'^'out  of  the  reach  of  children" 
or  its  practical  ^ivaJent.  or.  (ii)  if  the  afttrle  is  intended  for  use  by  children  and  b  not  a  banned  hazaidoM  subaancc. 
adequate  directions  for  the  proleciion  of  children  from  and  the  haxard.  ind  ,1 

.  (2)  On  which  any  ctJtmcms  required  under  subparap^ph  (1)  of  this  paragraph  are  located  praminenily  and 
are  in  the  English  language  in  compicuous  and  legible  type  in  contrast  by  typography,  layout,  or  color  with  other 
primed  matter  on  the  labd.     "        -■  ^  ^ 

''The  CoostniMton  may  also  oiaUish  by  regulation  reasonable  variations  cf  additional  labelling  rcquiranents. 
if  the  minimum  cautionary  labriling  b  not  adequate  for  the  protection  of  the  public  health  and  ufcty  in  view  of  the 
special  haxard  pvtscntcd  by  any  particular  subaiance.  IS  U.&C.  I  I262(b)(l970). 

^5  UJS:a  I  s  1 2&1  (gH  I )  ( 1970). 

''Under  IS  U^.C.  I  I26I(0(2M»  (1970).  cotatn  iieiM  exempt'' from  the  deTwttion  of  a  ''haxardous  subwcr" 
indude:  acooocnic  poiaons  within  the  meaning  of  the  Federal  Inaectiride.  Fungicide,  and  Rodenticide  Act;  foods,  drugs 
and  eosmetici  sub}cci  to  the  Federal  Food.  Drug,  and  Coamak  Act.  subatvxfs  mtcodcd  for  tM  as  fuels  wbcn  stored 
im  comaincn  aad  used  in  the  heating,  cooking,  or  refrigeration  system  of  a  house;  any  «>urce  miaterial.  special  nudear 
material  or  byprodua  as  defined  in  the  Atomic  Energy  An  of  1954  as  amended,  and  regulations  bsued  pursuam  thereto 
by  the  Atomic  Energy  Commission. 

■l$U3.ail274(W0).  . 

"IS  u  s  e.  I  1244. 126S  (1970).  . 
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This  alternative  places  a  heavy  economic  burden  upon  the  noncomplying 
manufacturer,  distributor,  or  dealer.  The  justification,  however,  lies  in  the 
fact  that  the  parties  in  the  chain  of  distribution  placed  an  unsafe  product  into 
commerce  and  realized  a  profit. 

Banned  Products 

From  May  14,  1973  through  March  10,  1977,  202  manufacturers  have 
recalled  the  following  banned  hazardous  products:^ 

Product  Number  oj Manujacturers 

Toys*'  138 

Record  player*'  2 

Rock  polisher  ] 

Train  set  1 

Cribs*^  2 

Vinyl  chloride**  1 1 

Lead  paint*^  44 

Silver  solder  with  cyanide**  1 

Carbon  tetrachloride*^  1 

Benzene  in  plastic  balloons**  1 


Samalik,  Burrauof  CompluncT  Rrpon  (1976),  Bcihodi,  Maryland. 

*iUnocr  I  2(0(IHD)  of  ihr  an  any  tor  or  other  anirlr  intrndcd  for  ine  by  children  which  ihc  comnuaion  by 
rrgulalioA'dAermina,  in  arcordanrr  with  I  3(r)  of  ihr  acl  proenii  an.  ciectrical.  mcdianical,  or  ihcrmsl  hazard  k 
drcmrd  to  be  a  banned  haiardout  lubMancc  and  b  lut^crt  to  I  IS  repufrhate.  Uttdcr  the  rcfulationi  ihc  comRuaton 
hai  determined  which  lypn  of  toyi  or  other  anirie*  intended  for  lac  by  children  prcxnt  a  mechanical  hazard  within  the 
meaning  of  I  2(i)  of  ihc  ad  bcraioe  in  normal  use,  or  when  sutyected  to  mtonably  (orcKcable  damage  or  abuse,  the 
doipi  or  manufaaurcr  preMnti  an  unreasonable  risk  of  personal  injury  or  illness.  These  typo  of  banned  toys  and 
Mher  banned  anirlcs  intended  for  use  by  children  have  been  lubfcn  to  recall.  FHSA  I  2(0(IKD).  Is  VSC  I  1261 
(IM  1XD)(  1970).  See  aho  16  CT.R.  I  1500.1  B(a)(  1976).  * 

'Thx  record  players,  rock  polisher  and  train  set  were  rcralted  for  failure  to  meet  the  requimncnu  iar  electrically 
operated  toys  or  other  deciricaliy  operated  anirlcs  intended  for  use  by  ehildrm.  16  C.F.R.  I  ISOO.lB(b)  (1976). 

•>A  full  size  baby  crib  which  it  defined  in  16  C.F.R.  I  ISOfl.1  (1976)  as  a  bed  (1)  thai  is  doigncd  to  provide 
sleeping  acromodations  lor  an  infant,  (2)  that  is  intended  for  use  in  the  home,  and  (3)  that  is  within  a  range  of  aS.1 
ecniimciers  (*  2  inches)  of  the  interior  length  or  width  dimensions  ipccincd  far  full  size  baby  cribs  in  I  1}063  and 
doa  iiM  meet  the  requiremenu  of  I  1508  is  deemed  to  be  a  toy  pmenting  a  mechanical  hazard.  16  C.F.R.  f  1300.18 
(aK13>(l976). 

**Tht  commission  dassiHcd  all  sdf •pressurized  household  producu  containing  vinyl  chloride  moiMmer  as  a  banned 
haiardous  subttance.  MoM  manufaciuren  have  agreed  to  recall  such  products.  However,  Paara  Industries,  Inc.,  appealed 
the  comnission's  nding  to  the  Ninth  Circuit  which  sa  aside  the  rule  holding  that  a  formal  heariag  b  required  as  pan 
of  the  rule-making  procedure  where  a  controversial  iitue  is  involved,  /Vrir*  MAutriei,  inc.  v,  Conxumer  PtoAtet  Si/ity 
Commiuiffn.  Noa.  74.29Q2.  74-3168  (Vih  Cir.  May  2, 1977).  . 

"The  commission  has.  deemed  that  items  intended  for  uK  by  children  or  packaged  in  a  form  luitable  for  use  in 
or  around  the  houschald  and  containing  paint  with  more  than  O.S%  lead  content  arc  subject  to  banning  procedira  of 
rrpuirhase.  16aF.R.  f  1S00.17(aKb)<iKB)  (1976). 

Silver  solder  conuining  a  concentration  of  cyanide  greater  than  2S  parts  per  million  are  deemed  to  be  a  banned 
hazardous  substance  and  are  subjccl  to  repurchase.  This  cxdudes  unavoidable  manufaciuring  raidua  of  cyanide  sales 
in  other  chemicals  that  under  reasonable  «nd  foreseeable  eocMllifons  of  use  will  not  result  in  a  oonccntraiiDn  of  cyanide 
prater  than  2S  parts  per  mUlion.  16  C.F.R.  I  1S00.17  f  (aKS)  (1976). 

'^AimospheHc  concentration  of  carbon  tetrachloride  and  mixtures  eontaining  it  (including  carbon  tetrachloride 
and  misiurcs  containing  it  used  in  fire  eitingutshen)  greater  than  10  parts  per  million  are  banned  haiardoui  lubttanccs 
and  are  subject  to  repurchase.  This  eacludes  unavoidable  manufacturing  raiducs  of  carbon  tetrachloride  in  other 
chemicals -that  under  reasonably  foreseeable  conditions  of  me  do  non  result  in  an  atmoapkcric  eoiKentraiion  of  carbon 
letrachforide' greater. than  10  parts  per  mUlion.  16  C.F.R.  f  1S00.17(a)(2)  (1976. 

*CPSC  recalled  ptastic  bdPon  toys  deemed  to  be  a  hazardous  sufaMance.  Due  to  an  error  by  the  manufacturer, 
the  product  contained  bcnczenc  which,  over  an  cstoided  period  of  lime,  could  cause  a  type  of  Uood  disorder  known  as 
^yicrasias.  The  distributor  volumarily  apred  to  offer  a  full  refund  to  purthasen  upon  tender  of  the  kazankMs  hem. 
16C.F.R.  f  1500.l4<aK3)(1976). 
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Labtlling 

Hazardous  lubstanccs  intended  for  uie  in  the  household  or  by  children 
arc  subject  to  the  labelling  requirements  of  Section  2(p)  of  the  act.  If  the 
labelling  requirement  has  not  been  met,  then  the  hazardous  substance  is 
termed  a  '^misbranded  hazardous  substan/ce.**^ 

From  May  14,  1973  through  March  10,  1977,  41  manufacturen  have 
recalled  mbbranded  hazardous  substances  for  improper  labclling.^°  A  mis- 
branded  hazardous  substance  is  not  subject  to  section  15  repurchase.  Most 
manufacturers  will  either  recall  the  misbranded  hazardous  substance  or 
utilize  the  required  label.  The  following  includes  a  breakdown  of  the  mis- 
branded  ha/ardous  substances  which  have  been  recalled  due  to  improper 
labelling: 


Product 
Spray  adhcsivcs 
Drinking  birds 
Cyanocrilite  glues 
Jequirity  beans 

Petroleum  distillates — including 

thinners,  removers,  cleaners,  etc. 
Dry  masonry  paint 
Dry  masonry  cleaner  (HCl) 
Self-pressurized  container 
Adhesives/glucs 
Microscope  set 


Number  of  Manufacturers  • 
5 
4 
5 
4 

17 
1 
1 
1 
2 
1 


Rule'Making  Proceedings 

In  pontrast  to  the  other  acts,  the  commission  is  rcquit-ed  to  hold  a  formal 
hearing  prior  to  promulgating  a  regulation  banning  a  substance  as  hazardous 
if  reasonable  grounds  exut.^*  To  date,  the  commission  has  published  fmal 
banning  and  safety  regulations  for  fireworks  devices,  baby  pacifiers,  and  a 
ban  on  children's  garments  and  fabrics  containing  the  flame-retardant 
chemical  Tris. 

The  first  formal  rule-making  proceedings^  involved  proposed  regulations 
governing  labelling,  performance  standards,  and  banning  of  certain  Class 
C  fireworks.'^  The  proceeding  ultimately  evolved  into  two  major  issues: 
the  first  included  proposals  to  strengthen  the  regulation  by  banning  all 


•IS  VSC  I  12$l(pK2)  (1970). 

^'Prorcediofji  Ibr  Uk  li»uincc,  amoidmcyit,  or  repeal  of  rcgulAtkxu  arv  gpvtiiKd  by  tcctioni  701(e),  (0.  (g)  of  the 
Fe4er«l  Food.  Dn«.  aod  Cgnaaic  Act.  21  VS.C,  I  371  (c),  (0.  (g)  Uunc  25.  19M).  Sc«  FHSA  I  3<iX2),  IS  U^.C. 
f  12^(iK2)  (1970). 

•CPSC  Dockci  No.  74-J  (1974).  ^ 

»>59  Fed.  Reg.  1705-17440  (1974). 
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rir«>cT«f:kt;rs  and/ur  tightening  the  laiielling  and  |)erfornmn(i?  rfrquirements,^^ 
and  the  mrnnd  inciuded  proftosaU  to  weaken  the  regulation  by  elimination 
of  th«  ban  on  firecrackcn,  Glarification  of  the  rcquircnicniji  relating  to  color 
tnd/or  configuration  of  toy  smoke  and  flitter  dcviceji,  and  a  proposed  grace 
period  to  dispose  of  noncomplying  fireworks  inventory 

In  his  initial  decision  the  administrative  law  judge  concluded  that  the 
degree  and  nature  of  the  hazard  involved  in  using  fireworks,  primarily 
malfunction,  did  not  warrant  a  total  ban  to  protect  the  public  heahh  and 
safety.  Instead  the  administrative  law  judge  recommended  a  restriction  limit- 
ing the  powder  content  of  Class  C  firecrackers  to  1.2  grains  of  fiashpowdcr 
or  up  to  2  grains  of  nitrate  and  aluminum  flaahpowder  or  nitrate  and  carbon 
powder.  Improved  visual  and  timed  fusing,  labelling,  and  packaging  require- 
ments to  prevent  fuse  damage  in  transit  were  made  applicable  to  all  Class  C 
firecrackers  The  administrative  law  judge  also  concluded  that  no  age 
limitation  for  use  by  children  should  be  implemented  but  suggested  that 
adults  insure  proper  supervision  of  children  in  the  use  of  fireworks.** 

On  June  7,  1976,  the  commission  in  a  tentative  3-2*^  decision  issued  its 
final  regulation    It  lowered  the  permissible  explosive  charge  in  firecrackers 


**ntt  pnpontMM  d  (MSPing  ftrewofta  ir^Mi  thu  beauM  W  tktir  oiploiivt  duncicrHrwi.  firecrackcn  mt 
inJicrtnily  tfanfrrous^  they  oittfr  the  IvfCK  percent  «f  drtwoHu  injuha  parikulaHY  unon%  ctiUdrcn  in  lUylight  houn 
wficn  adyiu  »rt  wm  prcacnl  NrtwtthtluMlmB  raiMioniry  Ubriltng  or  pcHbnruACc  tumlirdi,  pratmton  of  public  health 
and  ufciy  can  only  bt  amrtrf  by  problbittnc  ifec  tehbulion  aU  CUm  C  rimrackai  in  tatcntaic  commote  The 
Firt  ManhAb  AaMciation  of  Kofih  America  propotcd  a  loul  ban  on  the  uk,  poaacnion  or  uae  of  fiftcrackcn  with  the 
ottpiion  of  loy  paper  raps  in  order  to  have  workable  enfortcfnent.  The  availability  of  nrework*  toid  in  the  United  Staici 
can  be  tilMiraMd  by  the  impertaiion  bawtcn  1.1  billion  and  4  bUlton  Orirrackcn  lanualiy  and  the  ale  of  500  million 
•parUen  with  Minimum  advert  iaint 

•*TKe  oppoMnh  of  the  ban  iavorvd  wtak«nin|  the  reriluion  and  arRiMl  that  a  fmt  dciisncd  to  piTvent 
prtmmmt  and  deUycd  ignition  and  whkh  pcnniu  the  uacr  to  Mlow  the  name  viaualhf  »  «  proircaaci  toward  the 
cyltaidcr  w  ■  lo  larilitaie  "pt  away"  brfofft  detonation,  ia  reaaonaMy  lale-  In  addition,  thry  ari^icd  that  the  esplotive 
power  of  the  nftcraekcr  can  be  reduced  by  changing  from  Rash  to  blacfc  powder  and  cutting  back  on  the  amount  con- 
tained ia  the  cylinder.  Nitrate  Haah  powder  which  ia  viaually  anracitw  but  kaa  powerful  than  pure  flath  powder  wai 
ptopoocd  ■  an  iMcmicdiate  ptntni.  The  opponenii  of  the  ban  dciircd  local  negulaiion  over  a  total  federal  ban  which 
ihvy  bdicvcd  to  be  uncnibrttahic  and  pointed  out  thai  the  number  of  tnjuHea  from  Oaat  C  Tirecracfcen  was  not  aub- 
AMtlaJ  and  thai  in  rtpoetifig  fWvworfa  injuria,  unlawful  Qan  B  and  ^pl  CUaa  C  Tircrrackcn  were  frequently  com- 
mhifM 

•mw  admintoiratlTe  law  judge  rtfommendcd  thai  the  propoaed  ngulaiion  be  atrcngthened  by  wbathuilni  fee  the 
gropooed  labcf  "USE  ONLY  UNDEt  Ct^E  AOULT  SUPERVISION"  the  Mlowini  (APPROFRlATE  SYMBOL 
DftPICriNC  INJURY  OR  DEATH)- *t»AN0f.R-MI5USE  MAY  CAUSE  INJURY-NOT  RECOMMENDED  FOR 
USE  BY  CHILDREN  UNDER  H  VEARS  UH\i$M  CIXMEI.Y  SUFERVlSED  BY  ADULTS."  OPSC  Docta  No 
T4-J.  ran  I,  3t^  ( W4) 

»'Com«teioncr  Franklin  cencttrred  with  \ht  majority  that  CUm  C  nrccrarken  ^  cauae  aeriouB  Injufy  and  that 
tttt  prmcctbn  af  iIm  puMie  heahh  iivd  aaftt)  can  he  adequately  acrvcd  only  by  keeping  them  out  of  the  ehanneb  of 
immiau  (a— iirri  But  Coaunimioner  Franklin  dimcmed  from  the  ma^ty  and  found  ihai  the  record  did  not  at^rt 
rn  ptkm  of  powder  (SO  mUlipama)  m  the  tania  for  an  acm-thewboard  atandaid  for  nationwide  applicability  The 
primaffT  ftvan  for  the  cftaiion  of  the  aftWcial  dtelnciion  «  .772  paina  wat  band  on  the  majorfty's  finding  that  it  mu« 
■TTii—idMi  dK  nligioim  amdi  «C  ihe  Chinme  Amcricmi  eemraity.  Commimianer  FranUin  found  that  the  amaller 
Brotmhtii  «r  **1My  Ih^en"  would  noi  aatiaff  aiiMae.AiMrican  rtligloua  nce^.  Rather,  in  her  opinion,  all  daaa  C 
Ifoaumfaia.  bath  oomnwn  IWerachen  and  lady  flngeii  ahotild  he  banned  wMt  one  narrow  eweptlon  to  pertmi  the 
vatft  «r  Ibmiactoa  for  Amm  M  ni^P^  ctmmnial  purpoaca  CFSC  Docket  No.  74>5  (tuwuriing  opinion  of  Barbara 
Hadbnan  FranbUn  touod  March  4.  1974).  Cemmimlnnrr  Fkile  dincMcd  Inm  the  trtamiem  aocordad  the  burning  of 
ftft*^  The  maj«r4iT  candudcd  thai  only  Uwae  fkacraehen  that  cMMain  mof«  than  SO  mg.  of  pyroteehnic  OMpaai- 
tfon  iMd  be  banned.  rhaMhdifmr  PMc  fomtrf  a  Mul  ban  on  ftraeraehcn  wMmui  ngard  to  their  powder  content. 
The  CommMoMr.  howm.  would  pcnnli  «i  emxprion  with  a  Mate  Uccming  and  dimribuiien  nawork  analogoua  to  that 
pianiili  wd  for  dMbuiien  af  Ihatrachen  for  afrkuliaral  purpeaa.  CPSC  Daehet  No.  74-3  {concurring  and  dii- 
oemiag  opMmi  of  OmmnfoaimicrR  David  FMetammdMaiTh  3, 1976) 
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inftctd  of  binning  them^  as  originally  propoMd  and  Mtabtished  perfor- 
nance  siandarda  and  iabeiling  requirements  for  other  fireworks  devices  fi)id 
or  diilribitied  fitr  consumer  use  The  commission  found  (hat  rirecrackers 
and  other  fireworks  ^frvices  are  ''hazardous  substances''  w'.\hin  (he  meaning 
of  2(0(1)  of  FHSA.***  The  commission  determined  that  firecrackers  contain- 
ing more  than  SO  milligranis  of  pyrotechnic  composition  could  not  be 
remedied  through  cautionary  labelling  and  thus  are  banned  hazardous 
•ubsuncet.  Firecrackers  under  50  milligrams  were  permitted  upon  a  finding 
that  the  iNiblic  health  and  safety  would  be  protected  by  adequate  labelling,** 
The  regulation  became  final  by  a  2-2  vote,  the  chairman,  who  had  not  won 
reappointment,  having  resigned. 

On  June  23,  1977,  the  Court  of  Appeals  for  the  District  of  Columbia 
circuit  remamwd  the  case  to  the  commission  for  further  clarification."  The 
court  had  technical  difficulties  with  the  commission's  ban.  The  coun  held 
the  commission  could  not  adopt  by  a  2-2  vote  as  a  final  decision  what  it 
previously  adopted  as  a  tentative  3-2  majority  vote.  Therefore,  there  had 
never  been  a  legal  vote  elevating  the  decision  to  a  final  order.  The  court  also 
sought  clarification  concerning  the  basis  for  overturning  the  administrative 
law  judge*s  finding  that  hazards  associated  with  firecrackers  containing 
1.2  grains  or  leas  of  explosives  may  be  remedied  by  labelling  rather  than 
imposing  a  ban. 

On  a  remand  the  commission  formally  adopted  their  2-2  decision  as 
flnal  by  a  vote  of  3-2"  and  buttressed  their  reversal  of  the  administrative 
law  judge !s  conclusion  concerning  firecrackers  with  further  reasoning. 

Recently  the  commission,  in  one  of  iu  more  highly  publicized  decisions, 
banned  the  sale  of  any  children's  clothing  containing  the  flame-retardant 
chemical  TRIS.*^  The  commission  acted  in  response  to  petitions  filed  in 
federal  district  court  by  the ''Environmental  Defense  Fund  (EDF).^^  Alleging 
that  the  flame-ret ardant  chemical  TRIS  was  carcinogenic,  EDF  sought  a 
total  ban  on  the  sale  of  TRIS-treated  wearing  apparel.** 


*nV  CoMniMkm  rejected  a  local  ban  on  flrerrackcn  4uc  to  ihc  tikdihood  of  increftMil  Ulcgil  irifTKking  and 
fcanilfMini  d  la/ftr.  more  dn^rrout  ftrerrarkm  In  addition,  thr  rommbtion  optiwd  that  it  would  be  difficuli  lo  *d- 
mMutr  a  poaaiUe  relifioui  eBcmfCion  for  Aacrkans  of  orienlal  detceni.  Sudi  an  eumpiion  could  poaaibly  rcwiJi  in 
miinmruA  uHawfuI'dinrtbMtion. 

^lAC.F.a  I  liOf?  n«76) 
^  ••h  UA.C  I  t2«l'(fXIMB)(1970) 

**Gfncral  labrilmg  requirtmenii  mwi  romply  with  16  C  F  R  I  I5O0.I2I  (1976)  unlai  a  firewofk  dcvkt  rcquirn 
9ip«aalUbel»Nifeffthio  I6C.F.R  f  lSOO.I4|b)(7) (1976) 

^N^itomtl  Stmy  >r  ife  ^mmaton  oj  Btmdnnt,  inc.  v.  Ctntumtr  Frwiuci  Sttjtty  Commmion,  No.  76. 149 S 
(D.C  Cir  JuBc  33.  I9T7). 

*niir  [■■miwlnn  ri^ad  the  aMninrative  law  judfr't  raeoouDcndcd  deciuon  maofar  at  they  wm  ap^kable  to 
Htfkpow^  Ikecrddccn  on  the  ptMjnd  thai  the  cvidenrr  did  not  dcfnonsinMc  thoae  nrccrackcn  lo  be  any  lalcr  than 
Swliini'iihi.nniiailiiii  The  1.2  Oathpowder  mommcndatiofi  was  ftjoctcd  hcrauae  k  mm  nan  ahown  to  Ik  a  coounon 
iwuduftinn  unit  afid  mm  haaed  on  a  ata^c  Mafcd  deflMNwraiioo  oi  the  hcarinp.  The  rornmttiion  rc^cd  the  rerom' 
■wdMIM  m  iKe  fyaing  Pr^uimMiM  m  the  grotind  that  the  cvUcwc  did  not  dcmoiMraic  ihai  the  vnibly  fauminc  luae 
mm  miOMc  or  womM  wotk  in  fktamtktn.  TV  cvMamiaaion  dad  agree  to  adopt  t\e  adminbtraiivc  law  judge'i  labdling 
mnMfi^Mlnna  lo  Uie  cxtciu  thai  they  coaaplicd  with  the  itatutory  labritbit  requiraranls  of  I  2<p)  of  FHSA  and 
t^dMiam.  42  Fed.  Rci.  Mt73  (1977).  ^ 

•M2Fod.lU|.  ieiS50(l97?).  ^ 

"ffwwranimfif  fT^frnrr  Finrfr  Cetuymwr  product  St^  Comumuhn,  No.T703l7  (D  D  C.  Marrh  I9T7). 

«*A  two  ytaf  foedii«  «itdy  CMiduciid  hy  the  Naitoaa]  Cancer  Imituie  (NCI)  ahowcd  that  TRIS  catsed  caiKcr 
In  MR  aainalt  cvtv  though  there  were  no  imtAncei  where  contact  with  TRIS  had  M  to  cancer  in  hiMunt 
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Ihf  cDmniissiuii,  based  on  its  own  laboratory  testing,  found  that  TRIS 
amid  inr  absorbed  by  children  through  the  akin  or  by  ''mouthing"  TRIS- 
treated  f  hildrcn's  cluihing  Aher  a  dosed  session  between  the  staff  and  the 
commission,  a  ban  on  the  sale  of  all  TRlS-ireatctl  garments  with  an  au- 
thorization for  a  consumer  refund  was  published  in  the  federal  Register^ 
No  representatives  of  the  manufacturing,  wholesaling,  or  retailing  industry 
were  afforded  their  procedural  safeguards  such  as  advance  notice,  right  to 
fde  objections,  or  right  to  a  public  hearing.  A  federal  district  judge  in  South 
Carolina  found  that  the  commission  violated  the  textile  industry's  right  to 
due  process  and  enjoined  the  commission  from  enforcing  the  ban.** 

In  a  separate  action  the  American  Apparel  Manufacturers  Association 
sought  an  injunction  against  the  commission's  repurchase  order  requiring 
apparel  manufacturers  to  bear  the  entire  economic  burden  of  the  TRIS 
ban.*'  On  May  3,  1977,  Judge  Hart  gave  the  commission  10  days  to  amend 
the  defmition  of  banned  hazardous  substances  to  include  fabric,  yarns,  and 
fiber  in  cut  or  uncut  form.  Thus,  fabric  and  TRIS  manufacturers  were 
ordered  to  share  the  economic  burden  of  repurchase.  The  commission  voted 
unanimously  to  extend  the  ban.^*^ 

Industry-wide  regulatory  ban  on  TRIS-lreaied  children's  slecpwear 
is  presently  in  a  state  of  limbo.  The  commission  is  attempting  to  impose  indi- 
vidual bans  upon  retail  sales  of  TRIS-treatcd  sleepwear  by  petitions  for  in- 
junctive relief  in  separate  enforcement  actions  against  retailers  in  numerous 
federal  district  courts." 


••42  Fed  Rqi  I8,fli()  (J977) 

**Spnng  MUh.  inc  .  i'  Contumrr  Ptoituct  Safety  Cammutton  and  Enitrvnm*ntal  De/mte  Fund,  Inc..  4M  F  Supp 
416  ([>  SC  .  >977)  t)t,  revir>».  ihr  Fourth  Circuu  C«un  ot  Apprjii  rrfused  to  itay  «Ke  onJ«  No  77-1969  and  77-1970, 
(4!hOir  Augutl  11,  >977) 

**Amtnctn  Appartt  Maiiu/mcturert  AM$»ctattQn  v.  Conntmrr  PrvdticI  Sa/tty  Communan,  No  '^-682  <D,D.C 
May  y.  1977, 

"^2  Fed  Reg  .  22878  (1977) 

''Thr  following  injun<'ttoni  agjinst  reuilert  Have  been  broughr  by  thr  Commiuinn  to  mjom  thr  mntmued  tiln 
ol TRIS*lrc4trd  irtictcs  d  rhildren'i  wearing  appartl 

1  Unxttd  Siatti  v  F  W  Wocltuorth  Co 
CA  77  Civ  24)7  (S  D  N  V  ) 

Final  C-onxni  Order  enttrrd  May  |7.  1977 

2  UnUrdSt*t*i  v  Ayr.  Way  Storei.  tnc 
CK  IP77.)«»^:<sn  Ind  ) 

Final  CkMUcni  Or^cr  rmnrdjunr  H,  1977 

>  Vmted  St4Ui  v  ti  H  Mocy  &  Co 
CA  77  Civ  4124  (S  D  N  V  ) 

Final  Conarni  C>rd*T  aurred  Novttnbrr  4,  !9?7 
4    llntttd  SUtti  V  Zmyrt  (Corporation 
CA  C-77.2S)2-.S  (t)  Mats  ) 
Preliminary  in|unnion  iiiued  Ocrrmbrr  11,  l')77 

>  Imtttd  Statti  V  Allttd  Stnrtt  Corp 
Ca  77Ciw  42l4<LWP)(Sn  NY) 

Final  C'onaent  Order  entrrrd  November  29,  |977 

6  LMuti/  Statet  V  t.Mmontt  Apparti,  inc 
Ca  C-77^i4.M  (W  0  Wash  ) 

Ftn^i  Conaent  Order  entered  August  KJ.  1977 

7  Untud  Si*t*t  V  FtdtTMUd  D^p^rtmtnt  Storet 

C.77-497  (S.D  0*»>o) 
Final  Content  Order  entered  Augitfi  31.  1977 
S.  tMtUdSUtn  t>.  E.  B.  Moii  ^  Co.,  inc 
CA  \-"7.M94-F(N.D  Te«  ) 
(Uxnpljini  filed  .September  2.  1977 
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The  TRIS  oontrovcny  is  ftill  an  enigma  to  the  commiision.  On 
ftfaruary  6,  1978,  the  commiition  nodified  the  flammability  nandard  for 
iUMren*!  iicepwcar^'  The  modincationt  are  aimed  at  addressing  the  prob- 
Isfli  associaied  with  TRIS  while  maintaining  the  current  levd  of  protection. 

<  Another  and  perhaps  better  solution  would  have  been  to  proceed  imder 
Section  2<q)(2)  of  FHSA.^>  If  the  commission  makes  a  trnding  that  a 
•ohMance  represents  an  imminent  hazard  to  the  pul^ic  health,  h  may  by 
ifilcr  published  in  the  Federal  Register  give  notice  of  such  flnding,  and  there- 
sfioii  such  substance  will  be  deemed  to  be  a  **banned  ha:2anlous  substance" 
pending  completion  of  a  section  701  (e)  formal  rule^naking  proceeding  to 
determine  whiethcr  the  ban  should  be  made  permanent  or  be  dissolved.  In  the 
ikterim  a  prdinunary  finding  of  imminent  hazard  can  be  made  after  the  com- 
miasion  holds  an  oral,  adversary-type  hearing  with  an  opportunity  for  the 
presentation  of  written  submissions.  This  procedure  would  at  least  afford 
Sill  interested  parties  an  opportunity  to  be  heard  by  the  commission  before  a 
proposed  temporary  ban  is  promulgated. 

:  More  recently,  the  conunission,  feeling  the  heat  over  the  TRIS 
controversy,  decided  to  issue  a  public  interest  finding  under  section  30(d) 
of  CPSA  with  respect  to  f.^^floating  asbestos  fiber,  contact  adhesives,  and 
loys  and  furniture  containing  lead  paint. The  commission  chose  to  regulate 
these  firoducu  under  section  8  and  9  of  CPSA  rather  than  under  FHSA, 
thus  opting  for  informal  nde  making  over  formal  rule  making. in  addition, 
the  commission  favored  enforcement  of  civil  penalties  under  CPSA. 


Under  PPPA,  the  commission  is  authorized  to  develop  special  packaging 
standards  for  household  substances  in  order  to  protect  children  from  serious 
personal  injury  or  illness  resulting  from  handling,  using,  or  ingesting  such 
substances.''*  ^ 


t.  «.  Mmtgomtry  HW  #  Cb..  he, 

CA.  CV  77*3M3.IUK  (CD.  Calif.) 

CMfifriatei  IUmI  Omkcr  r  ivn 

MiMlMry  injwictiMi         JaMurv  20. 1971 

AwiiUiif  Oii4iii9t  tmclmixii  ttti  order. 
htfrnttiom  afdMi  hknt  mamifactunn:  UnUci  Sutci  «.  SurlM^on  Muitria,  Oellini  ft  AManui  Corporation.  Cone 
MiMi  Ctipamim,  Dm  Si««r.  Inc..  J.  P.  Stem  Co..  kir..  M  Lowcmciii  ft  Som.  Int..  Wmhu  ToaUe  MOb.  Inc.. 
CA.  nOv.  4«1  (EW)  (fl.D.  N  Y.).  oompUini  fiM  Fcteuiry  1. 1978. 

SiiMifv:  tMttt^  Sm*$  «i  Artitks  •/  H^mmdmu  Suittmt*  (TRIS-trmod  tkMrm\  riMpwnr).  CA  Tt-ZM!  (M.D. 
RCKlMMi  Sum  A^.  N«.  Tt.t  1 10  (4Ui  Cir.  1978)  CoMfiUim  AM  and  tcixurv  iSocici  on  jMuory  18. 1978. 


*nu  awiiiniii  br  ilw  MM^ar^i  iir  tim  UmmMiky  d  dUMm'i  rfttp^or  rfm  0  ilww«h  flC  (FT  5-71) 
7  tkro^  14  (FF  S.74)  vt »  Mlowi: 

KsMmI  flmm  Ttar  (SFT)  aM  erte  MBiii«  TIk  ra^uuvntm  fcr  SFT  wmM  be  dtekiaied  «ii  the  pro- 
hMm  br  triM  MMbie  wouM  ht  ilmipi  m  pcrMk  p«aicr  uit  of  (abrki  triihoui  lUae^artfuD  rtwirah. 
41 4S49  43  F«i.  SiB  4S4«  (1978). 
'•IS  I  1^1(1X3)  (1V70) 

'•yW  OHMMon  ka  Milioriiy  i»  oiwinitimiuly  iMuc  I  15  CFSA  rcmedki  of  repair.  rrplaccncM.  or  wfiwH 
m  mfciu  iko  iiawlirrii  acn  lAcr  ihc  inuaner  «f  ■  hmim%  by  nik  under  I  S0(d)  of  CfSA  tlicreof.  MMn4ed.  **thsi 
it  it  to  tt»  pwMk  hiMl  10  wn"***—       ""fc  <f  i"!**^  unier  thii  Act.**  Set  note  33.  n^f. 

^  Sw  flahMMt  or  product  imo  not  p»wuw  on  h—iinwi  lusord,  prtwnuipiion  of  a  regulatory  ban  iiiidg  I 
S  mi  9  «f  (Ma  bf  FMaral  Sofiiior  Mtk«>  writwi  mmom,  wad  oral  aigi—iiii  b  a  diaiiablt  procedure.  CPSA  I 
S  Mid  «.  IS  U  J.C  II  VST.  loss  (Sapp.  V  I97S). 

NS  USii.  I  1472  (1970) 


III.  The  Poison  Pheventioi^  Packaging  Act 
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To  djttc  there  have  been  no  litigated  cases  under  FPPA  for  failure  to 
incorporate  safety  closures  on  bottles  or  containers  involving  potentially 
poisonous  household  suljstances.  Since  violation  of  PPPA  is  a  violation  of 
FHSA,  enforcement  under  PPPA  is  similar  to  that  under  FHSA.^^  Under 
PPPA,  the  commission  uses  a  procedure  similar  to  that  incorporated  in 
FHSA  by  sending  a  warning  letter  to  the  manufacturer  when  a  violation  of 
PPPA  is  found.  Most  of  the  letters  advise  the  manufacturer  to  recall  the 
product  and  to  notify  retailers  not  to  sell  until  the  violation  is  corrected. 
However,  under  PPPA,  there  is  no  repurchase  provision  covering  banned 
hazardous  substances  as  is  mandated  under  section  13  of  FHSA.^  Never- 
theless, at  the  request  of  the  commission,  manufacturers  have  voluntarily 
recalled  the  following  products:^ 


IV.  The  Administration  Of  The  Flammable  Fabrics  Act 

FFA  prohibits  the  introduction  or  movement  in  commerce  of  any 
product)  fabric,  or  related  material  which  is  so  highly  flammable  as  to 
constitute  an  unreasonable  risk  of  the  occurrence  of  fire  leading  to  death, 
personal  injury,  or  significant  property  damage."  Enforcement  of  FFA  is 
lodged  in  CPSC  utilizing  section  5  of  the  FTC  Act. 

Although  FFA  is  a  public  safety  statute,  neither  it  nor  the  FTC  Act 
provides  express  authority  to  require  notification,  recall,  and  repurchase  of 
items  that  do  not  conform  to  standards  issued  under  FFA.  Those  provisions 
of  the  FTC  Act  that  are  incorporated  into  FFA  provide  only  for  the  issuance 
of  cease  and  desist  orders  upon  a  violation  of  the  act.** 

By  contrast,  CPSA  explicitly  contains  authority  to  require  the  manu- 
facturer to  either  repair,  replace,  or  refund  the  purchase  price  less  an,  al- 
lowance for  use  in  the  case  of  substantial  product  hazards.*^ 

Thus,  the  Commission  is  presently  considering  on  appeal  whether  it 
possesses  the  legal  power  to  recall  products  from  consumers  which  fail  to 

"A  hiJir"iiTJ  fttteM*  whidi  ■•  imriom  WMkr  PPPA  ii  Minfd  in  I  2<r)  «f  FHSA,  PPPA  I  2(2).  U.S.C. 
I  l«7|(2)(A)  (1970) 

'•I5U.S.C  •  I274<1970) 

**S«  MM  40.  All  6t  thcK  produm  OKtpi  driiit  Heancn  with  uilfurk  acid  and  iDdium  and/«r  pMMUun 

drraai^ been  recalled  fm  lacfctni  ufety  doaura 
Misu  se  I  llfl  <1970) 
•«|$U^,C.lll*4<b)(l970). 
"15  tj.S,C  •  20»4<d)(IH2K3)  (Sufsp  V  l*7i>). 


Products 
aspirin 

furniture  polish 
sodium  and/or  potassium 


Number  of  Manufacturers 
5 
5 


hydroxide 
turpentine 

kindling  and/or  illuminating 
methyl  alcohol 
sulfuric  acid 
prescription  drugs 


5 
3 
3 
13 
4 
1 
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meet  an  applicable  standard.*^  The  Bureau  of  Compliance  ha$  mainly 
enforced  flammability  standards  for  four  products:  carpets,*^  mattresses,*^ 
wearing  apparel,**  and  children's  sleepwear  *^ 

The  first  fully  contested  litigation  involving  the  enforcement  of  FFA 
occurred  in  In  re  Congaleum  Industries,  Inc.,  which  was  commenced  by 
FTC  befcre  CPSC  was  established.**  The  FTC^s  administrative  law  judge's 
decision,  which  this  commission  affirmed,  directed  recall  of  carpet  from 
distributors  and  retailers  for  testing  but  not  recall  ''from  the  floor"  of  a 
consumer.  The  administrative  law  judge  found  that  Jmplied  authority  to 
recall  from  distributors  and  retailers  was  necessary  in  order  to  protect 
consumers  from  ■'injury,  death,  or  substantial  property  damage  by  fire.  How- 
ever, the  administrative  law  jMdge  held  that  recall  of  carpet  which  had  been 
installed  in  a  consumer's  home  was  impracticable  because  of  the  legal  and 
practical  problems  presented  by  any  order  contemplating  the  taking  up  of 
installed  carpet. 

The  commission's  decision  of  July  14,  1975  has  been  on  appeal  to  "the 
Ninth  Circuit.  The  extent  of  delay  inherent  in  appellate  review  is  illustrated 
by  the  fact  that  the  appeal  was  finally  set  down  for  oral  argument  on 
February  9.  1978. 

^  A  proposed  extension  of  the  Congoleum  doctrine  to  include  recall  of 
failing  carpel  from  the  consumer's  floor  is  now  pending  in  three  CFSC 
cases.*''  The  matter  arose  on  appeal  from  an  administrative  law  judge's 
ruling  that  the  commission,  absent  a  Section  30(d)  CPSA  finding,^  does 
not  possess  authority  under  FFA  or  the  FTC  Act  to  order  a  recall,  repair, 
or  refund  of  carpet  actually  installed  on  the  consumer's  floor.  In  his  opinion, 
the  administrative  law  judge  noted  that  FTC  failed  to  obtain  authority  from 
Congress  to  effect  copjsumer  recall;  that  FTC  never  invoked  administrative 
recall  authority  on  its  own  initiative  in  a  contested  case;  and  that  under  the 
recent  FTC  Improvement  Act,'*  Congress,  instead  of  granting  administrative 
recall  authority  to  FTC,  authorized  the  agency  to  apply  to  a  federal  district 
court  to  obtain  recall  and  refund  remedies. 


**S€t  dbcuMiofl  in  note  10.  sufirt. 

•Tht  StM^ard  tor  Surface  FlammaNlity  of  Cvpci  and  Ru«»,  PF  1-70.  40  Fed.  Re^  59931  (1975).  16  C.F  R.  I 
1630  (1976).  m  cofflmoiUy  rticrrcd  to  at  the  "pill  tm."  The  tot  method  requira  eishi  rcplicaie  9"  a  9"  earpel  tperimem 
The  tperimcni  art  dried  in  an  cWen  and  placed  in  a  draft  free  cnvironnwnt.  A  naiientng  frame  with  a  hole  four  mchct 
in  radius  it  placed  on  the  tpcetmcn.  A  taull  methcnaminc  taUci  ia  then  placed  in  the  center  of  the  hole  and  ignited.  If 
the  flame  front  bum  within  ome  inch  of  the  flMieninif  frame,  a  apccimm  fall*.  If  two  specimens  of  the  ci^  teated  fail, 
the  sample  it  cooaidered  as  failing. 

•^Standard  for  the  Flammability  of  Mattreaaes  (FF  4-72)  m  amoMlcd  40  Fed.  Reg.  S9940  (1975).  16  C.F.R.  I 
1632  (1976). 

,       "Standard  for  the  FUmmabilHy  of  aothing  Textiles.  40  Fed.  Reg..  S9t9l  (|97S).  16  C.F  R.  I  1610  (1976). 

^'Standard  for  the  Flammability  of  Children's  Slecpwear  sixa  0  through  6X  (FF  3*71).  40  Fed.  Reg.  59903  (1975). 
16  I  C.F  R.  1615  (1976)  Sian^rd  for  FUhtmabilit^  of  Children's  Skcpwear.  sin  7  ihrou^  14  (FF  5-74),  40  Fed 
Reg.  59917  (|975).  16  C.F  R  I  1616  (1976)' 

■FTC  E>ocfcct  No  M96.  Initial  Derision  of  Chief  Administraitve  Law  Judge  Danid  H.  Haitsram  (Novrmbrr 
12.  1974). 

**Sceme  10.  rv^ra.  >  . 

..  "^See  imc  74.  ntprm. 

*>Pufa.  t.  No.  94.145.  89  Scat  ROt  (1975)  (codined  at  15  U.S.C.  II  45.  57a.  57b)(Supp.  V  |975). 

^'In  the  only  ease  where  the  FTC  aitempicd  to  issue  a  roniumer  refund  order  involving  the  fNuduleni  procurement 
of  a  contract,  the  Ninth  Cittuii  Coun  of  Appeah  reversed  and  the  Commiasion  did  not  aeck  certiorari.  HmMt  v.  fTC. 
503  F.2d  321  (9th  Cir  1974). 
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The  administrative  law  judge's  conclusion  that  this  commission  does 
not  possess  the  legal  power  to  order  recall  from  the  consumer's  floor  has 
merit,  When  Section  3(a)  of  FFA  and  Section  5(b)  of  the  FTC  Act  are  read 
together,  they  merely  provide  for  the  remedy  of  a  cease  and  desist  order 
against  engaging  in  an  unfair  method  of  competition  or  an  unfair  or  deceptive 
act  or  practice.  A  regulatory  agency  cannot  validly  transform  language 
authorizing  a  cease  and  desist  order  into  a  recall  order  re^^uiring  restitution 
on  the  grounds  of  implicit  power  to  protect  consumers. 

Additionally,  in  1971  the  Senate  Commerce  Commitljjc,  reporting  on  a 
proposed  amendment  to  the  FTCA  to  empower  the  Commission  to  order 
refunds,  stated:  ''At  the  present  time,  cease  and  desist  orders  have  prospective 
application  only  and  alTord  no  specific  redress  to  consumers  already  in* 


In  1975,  Congress  did  grant  broad  iccall  powers  in  Section  206(a)  of 
the  FTC  Improvement  Act  to  the  federal  district  courts.'^  A  condition 
precedent  to  obtaining  a  recall  order  from  the  federal  district  court  Li  the 
issuance  of  a  prior  cease  and  desist  order  authorized  by  Section  5(b)  of  the 
FTC  Act." 

The  FTC  Improvement  Act  does  not  apply  prospe<lively  to  CPSC. 
Under  the  transferred  functions  provision  of  Secdon .  30  of  CPSA,**  the 
commission  was  subrograted  to  the  position  of  FTC  in  enforcing  FFA-  Any 
rules,  regulations  and  procedures  subsequent  to  the  transfer  were  to  be 
determined  by  CPSC  rather  than  FTC.  Thus,  there  appears  to  be  a  gap 
between  the  commission's  regulatory  and  enforcement  powers  without  the 
legal  power  to  recall  from  the  consumer. 

The  commission's  only  alternative  to  a  congressional  amendment  is  to 
make  the  necessary  30(d)  fmding  under  CPSA  that  **it  b  in  the  public  interest 
to  regulate  such  risk  of  injury  under  this  Act.'*"  Then  the  respondent  would 
be  subject  to  the  repair,  replacement  or  refund  elective  remedies  provided 
under  CPSA.'» 

The  majority  of  alleged  violations  oi  the  flammable  fabric  standard 
have  been  settled  by  consent  order  in  which  some  manufacturers,  apparently 
not  interested  in  litigating  the  commission's  recall  power  under  FFA,  agreed 
to  recall  all  noncomplying  products  from  distributors,  retailers,  and  con- 
sumers. When  the  recalled  product  is  returned  to  the  manufacture**,  the 
latter  can  either  bring  it  into  compliance  with  the  flammability  regulations 
Or  destroy  it.  ^ 

Even  though  it  takes  both  parties  to  agree  upon  a  remediai  action, 
CPSC  appears  to  be  in  a  superior  bargaining  position.  By  urging  the  manu- 


«»Pub  L  No.  «4-|45.S«S*ii  801.  I206(ii){l975) 
3755.  «4ih  CoflB  .  2nd  Scu  (1975) 

■^In  (he  94(h  CongrcM,  Sciuie  Bill.  S-37S3.  wu  profmcd  lo  cfrtmd  th«  FTC  Act,  m  amended,  lo  CPSC.  The 
died  would  he  to  csprcMly  authorise  CPSC  to  apply  the  remedies  pwided  to  FTC  under  the  more  r«cei-i  fTC 
Improvement  Art  Thb  bill  wat  new  pamt6  tkiM  leaving  the  comminion  vrtthoui  the  \egM\  pomtr  to  adminttirrtlvdy 
taiue  a  ramumcr  recall,  replacement  or  nfund  order  lo  cnfotvc  FFA  by  Mthn  under  I  5(b)  of  the  FTC  Art. 

••15  u  s  e.  I  2079(d)  (Supp  V  1975) 

•'IS  use  I  2079(d)  (Supp  V  1975) 

•15  u  s  e.  I  20M(d)(I)(2)(3)(Supp  V  1975) 


jurcd."'^ 
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facturer  to  encer  into  a  cont^t  agreement  in  lieu  of  litigation,  violative 
fmducu  are  being  recalled  from  the  consumer  under  questionable  statutory 
authoriCy.  The  manufacturer  might,  in  this  instance,  be  forced  to  recall 
violative  products  when  the  commission's  power  to  recall  is  still  an  unfcttled 
quest  ioh. 

The  commission  has  dealt  with  other  cases  not  involving  the  recall  issue, 
in  three  cases  the  commission  dismissed  the  notices  of  enforcement  due  to 
voluntary  action  by  respondent  in  imn>ediately  withdrawing  the  dangerously 
flammable  fabric  from  sale,  improper  flammability  testing,  and  bankruptcy 
of  respondent.**  In  two  other  cases,  the  administrative  law  judge  issued  a 
cease  and  desist  order  and  recalled  cardigan  sweatshirts,  nylon  scarves,  and 
untested  mattresses  for  failing  to  meet  the  fiammability  standardJ°° 

All  products  regulated  under  FFA  are  subject  to  an  applicable  standard 
which  may  prbve  to  be  a  per  se  limitation.  The  question  remains  open 
whether  the  existing  standards  and  testing  procedures  accurately  regulate 
the  hazards  involved. 

In  an  enforcement  case  against  Ups  *N  Downs,  Inc.,  a  retailer  of  cotton 
tops,  the  administralivie  law  judge  concluded  that  statistical  projections  of 
failure  are  not  enough  to  prove  a  flammability  case.*^*  The  staff  tested  89 
items  from  various  retail  outlets  and  found  26  of  them  failed  the  flarrfmability 
test.  None  of  the  samples  collected  from  Ups  'N  Downs  failed  the  standard 
wheh  tested,  thereby  rabing  a  substantial  issue  as  to  whether  this  retailer 
did  in  fact  sell  any  failing  playtops.  llie  staffs  case  largely  rested  upon  a 
statistical  presentation,  which  indicated  that  between  13  and  23%  of  the 
samples  obtained  from  all  of  the  retail  outlets  of  the  importer  which  were 
tested  failed  and,  therefore,  that  it  was  probable  that  some  percentage  of  the 
playtops  sold  by  Ups  *N  Downs,  Inc.,  were  failing  garments.  No  correlation 
between  the  statistica]  projections  of  failures  and  the  actual  cause  of  the 
failures  was  ever  proved.  Thus,  the  administrative  law  judge  reftised  to  issue 
a  cease  ftnd  desist  and  recall  order,  since  there  was  insufTicienl  proof  that 
respondents  actually  sold  a  flammable  garment. 

Since  violation  cases  are  the  easiest  to  litigate,  respondents  many  times 
•re  unnecessarily  harrassed.  For  instance,  complaint  counseP^  has  brought 
actions  against  respondents  for  failing  to  prototype  test  their  mattresses  and 


^Im  n-l  J.  Ntm4trry  Cumpmy.  PTC  Dodwt  No.  SS49.  \nM  Dtrition  of  Adminbiraiivc  Uw  Judgr  Donald 
a.  Maoft.  {}»nMry  22.  1973).  h  rt  Cont  MMs  Carponhm,  FTC  Docket  No  i900.  Initial  IhrktUm  oT  AdminbiriMivr 
Urn  Jid«r  tMon  P.  Srhnip  (Ai«i«i  2S.  197))  h  rt  £$^trt  CmpH  MtUt,  hu.,  bf  or4ef  dated  June  2.  1973,  CPS(: 
rtiunMd  thia  rait  in  AdmMMraiivr  Law  Jidft  EmcM  O.  aamcRon.  CPSC  alTtiimd  the  adminiaraiivf  law  jMdft'i 
dwiUMi  on  Dcrcnbcr  II.  I97S.  CPHC  Dnrtui  No.  75'«(FTC  Dorkci  No.  S9I3).  Final  Order  (Dmnbrr  II.  1975). 

n  FTC  Dwkci  No.  BS93.  CPSC  Doiici  No.  7S^.  Initial  Dtvkion  of  Adminisiraiiv«  Uw  Judge 

Vmii  H.  ACard  (ApHi  2),  (97)  mi  lAtr  raapcnlnc  by  Uw  CaMkaien  on  May  tS.  1976).  M  n  Shimbtr  Kmg  Mfg. 
C^.,  CKC  Dncto  No.  75*24  (Im-  27.  |«77). 

n  tli^  V  DoMmt,  he,,  CPSC  Doclia  No.  74*5.  bikial  DcrWon  W  Admintoraiivf  Uw  jAtfr  Paul  N 
PMfcr  taa«Md  June  20. 1977. 

"nV  S«tftau  ei  Cowplianct  coenpUiM  tounad  it  mpnnaifale  kr  proamiiing  violaiiom  under  the  Ani. 
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maintain  records  as  required  by  the  standard.*^'  Jhcy  argue  that  the 
failure  to  test  mattresses  and  keep  recordi  of  test  results  creates  a  prcsump* 
tion  that  the  mattresses  produced  and  marketed  in  violation  of  the  flam- 
mability  standard  present  an  unreasonable  risk  to  consumers  so  as  to  require 
the  manufacturer  to  cease  and  desist  horn  manufaauring  and  recall  the 
mattresses  (offering  replacement  or  rcifunds) 

Failure  to  properly  conduct  flammability  tests,  frequently  results  from 
the  confusion  in  the  mattress  industry  as  to  the  exact  meaning  of  such  terms 
as  mattress  prototype**  and  mattress  type.**  In  the  National  Mattress 
Company  case,  the  administrative  law  judge  rebuked  the  commission*s  staff 
for  failing  to  ^promote  voluntary  compliance  in  lieu  of  an  expensive  and 
broad  cease  order  prohibiting  the  firm  from  violating  not  only  the  testing 
provisions  of  the  mattress  standard  charged  in  the  complaint,  but  any  pos- 
sible violation  of  FFA*^  in  the  future,  which  violation  could  result  in 
substantial  civil  |>enahies.  In  an  innovative  decision  the  administrative  law 
judge  issued  a  limited  cease  and  desist  order  prohibiting  the  precise  future 
sampling,  prototype,  and  product  testing  violations  alleged  in  the  complaint 
and  supported  by  the  evidence  of  record.  Once  again,  enforcement  counsel 
had  proposed  a  remedy  of  a  broad  cease  and  delist  order  which  is  far  more 
severe  than  the  hazard  which  it  sought  to  prcver^.t — a  classic  case  of  overkill. 

V.  Article  III  CJourts  Reaction  To  CPSC  Enforcement  Actions 

Enforcement  counsel  has  the  option  under  section  12  of  CPSA'^ 
to  resort  to  Article  III  courts  rather  than  *'in-house**  administrative  hear- 
ings. The .  commission  has  authorized  enforcement  counsel  to  seek  court 
injunctions  in  numerous  cases  as  a  short<ut  in  lieu  of  an  administrative 
hearing. 

However,  the  commission  has  not  fared  well  in  the  courts.  In  the  TRIS 
'  controversy,  the  District  Court  for  the  District  of  Columbia  found  that  the 
commission  did  not  go  far  enough  in  properly  distributing  the  economic 
burden  among  fabric,  garment,  and  TRIS  manufsicturers.'^  The  federal 
district  court  in  South  Carolina  enjoined  the  TRIS  ban  for  lack  of  procedural 
safeguards'^  and  the  judge  in  the  Central  District  of  California  refused  to 
issue  an  injunction  because  of  insufficient  proof  of  carcinogenity.*^  In  the 
case  of  vinyl  chloride  the  Court  of  Appeals  for  the  Ninth  Circuit  found  that 


**>ln  r#  F^D  AtsocMts.  CPSC  Docket  No.  76-4,  tcitlcmml  (July  %  1976).  tn  rt  Cvtto  (Bay  An»  MaKms  Co.. 
and  Kxva  Maliraa  Co  ;,  CPSC  I>Kket  No  7S'2  The  CommniKm  oii  January  29.  1976  afnnned  th«  •dministralivt 
Uw  judfc'i.  munMoet  9t  a  ccaac  and  4ciMt  or^  prohibiting  ttM  fMnufacturt  ol  uAtettcd  (nattreuea  m  (he  future.  No 
rerail  order  wm  iisued  linrt  there  waa  no  evidcnre  ihai  any  of  ihe  matlreua  in  the  hamb  of  purrhasen  had  failed  the 
MMtrtM  aandard  h  rt  Siumbtr  Kmg  MJg  Ofp.,  CPSC  DeHut  No  7S.24.  Ceue  and  Dai«  and  Rerail  Otkr. 
(January  27,  1977), 

>**/n  Tw  Nattonmi  Mattrtts  Cempmy,  CPSC  Docket  No  76-9.  Intiud  Dcrtston  o(  Paul  N.  PfcilTer  (Aufusi  26, 
1977). 

••15  use.  12061  (Supp  V  1975) 

*^Amfncm  Afip^irrl  Mmufmct^rtn  Ax$oc%aiion  v.  Cmtwrntv  Prwhtct  Ss/ety  Commutton,  No  77-6S2  (D.D.C. 
May  3.  ivr?). 

*^Sfirjng  MtUs.  hu.,  m.  Cofuuffwr  Product  Sm/tty  Cammtuion  ^  Envtnnmtntal  Offmst  Fund,  tnc,  4>4  P 
Supp  416  (b  s  C  1977)  On  review,  he  Fourth  Circuit  Court  of  Appeaii  rrfuwd  to  nay  the  order.  No  77-1969  and 
77.1970.  (4th  Cir  AuffUM  11.  1977). 

^''Untud  Sl0tn  P.  Montfomtry  Wmr4     Ctm^y.  Av..  No  77-M43.HJK  (C  D  C^lif  |an  30.  tQ7H) 
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the  commission  failed  to  hold  the  necessary  formal  rule  making  proceeding 
on  the  record  before  promulgating  a  regulation  under  FHSAJ^  WViile  the 
commission  was  debating  whether  to  commcTice  a  section  15  CPSA  proceed- 
ing involving  allegedly  hazardous  aluminum  wire,  a  federal  district  court 
enjoined  the  commission  on  jurisdictional  grounds,  holding  that  aluminum 
wire  is  not  a  consumer  product  for  use  in  or  about  the  household  but  instead 
a  part  of  the  home  which  b  regulated  by  local  ordinances  and  building 
codes.*'®  On  the  other  hand,  the  District  Court  for  the  District  of  Colum- 
bia*** found  that  the  commission  did  have  jurisdiction.  Both  decisions 
are  currently  on  review  in  the  Third  and  Distria  of  Columbia  circuits. 

Recently,  a  federal  dbtrict  court  judge  invoked  the  doctrine  of  exhaustion 
of  adminbtrative  remedies  where  respondent  in  an  FTC  action  to,  rebate 
the  official  airline  guide  under  the  antitrust  laws  challenged  FTC  jurisdic- 
tion.**^ The  judge  concluded  that  the  plaintiff  failed  to  show  that  the 
statutory  mcchanbm  for  ultimate  appellate  review  of  the  challenged  agency 
action  is  inadequate  to  protect  his  rights  before  he  may  seek  a  district  court 
injunction. 

This  illustrates  the  reluctance  of  federal  district  court  judges  to  hear 
administrative  cases  ab  initio.  Why  should  the  court  clog  their  calendars 
unnecessarily  when  the  agency's  own  administrative  law  judge  has  probably 
more  expertise  to  handle  it  and  when  the  administrative  process  has  already 
begun? 

If  for  example,  TRIS  or  aluminum  wire  had  initially  been  commenced 
"in-house"  before  an  administrative  law  judge  instead  of  resorting  to  the 
federal  district  courts  or  waiting  to  be  challenged  in  ihz  district  courts,  a  Hnal 
.  administrative  decision  coupled  with  the  rig^t  of  appellate  review  could  run 
its  natural  course.  By  circumventing ^"fts^  own  administrative  process,  the 
commission  has  prodded  different  localities  into  diverse  opinions.  Thus,  the 


Consumer  interest  in  product  safety  is  of  recent  vintage.  Thus,  critics 
are  closely  scrutinizing  the  working?  of  the  commission  to  see  whether  it  is 
functioning  as  Congress  intended.  Consumer  groups  are  stressing  the  need 
for  more  and  better  standards,  arguing  that  the  commission  is  not  going  far 
enough  in  regulating  unsafe  products.  Industry  takes  the  opposite  view. 
Manufacturers,  distributors,  and  retailers  believe  the  commission  is  going  too 
far  in  regulating  and  in  placing  such  a  heavy  economic  burden  on  them. 
Others  contend  that  the  commission  is  of  no  purposeful  use  since  there  are 
not  many  truly  hazardous  products  in  the  marketplace  and  that  the  Corn- 


short-cut  has  become  a  long-cut. 
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million's  approximately  40  million  dollar  annual  budget  docs  not  justify 
policing  a  few  hazardous  products. 

A'  major  criticism  directed  against  the  commission  is  undue  delay. 
Complaint  counsel  is  bringing  actions  today  for  violations  which  occurred 
three  or  four  years  ago.  The  litigated  cases  have  in  many  instances  raised 
spurious  issues  requiring  dismissal  or  minor  remedies.  Where  recall  has  been 
ordered,  the  time  lapse  between  investigation  and  final  decision  has  been 
such  as  to  minimize  the  remedial  effects.  Only  about  15%  of  products  ordered 
to  be  recalled  have  in  fact  been  tendered  by  consumers.  Hbpefully,  the  notice 
requirements  incorporated  in  the  cease  and  dcsbt  orders  have  adequately 
warned  consumers  and  prevented  a  substantial  number  of  injuries  and 
deaths.  Until  the  issue  ^of  recall  from  consumers  in'FFA  enforcement  actions 
b  resolved  by  the  commission"^  and  ultimately  by  the  courts,"^  litigation 
under  this  act  appears  to  be  at  a  standstill. 

The  Commission  b  moving  rapidly  toward  the  promulgation  of  rules  of 
practice  in  expedited  proceedings  to  process  adminbtrative  civil  liability  cases 
including  af  number  involving  failure  to  timely  report  the  existence  of  a 
substantial  product  hazard.  This  would  be  a  step  toward  remedying  delay. 

Another  weak  link  in  the  commission's  performance  is  the  lack  of  a 
sufficient  number  of  standards.  A  fabric,  related  material,  or  product  not 
subject  to  an  applicable  standard  may  go  unregulated  under  FFA.  The 
consumer's  only  redress  then  is  to  petition  the  commission  to  hstitute  an 
investigation  and  research  the  development  of  a  new  standard,  lliis  has 
proved  to  be  extremely  time-consuming  and  costly.  In  contrast,  even  though 
a  product  may  not  be  subject  to  an  applicable  standard  under  CPSA, 
complaint  counsel  may  bring  a  section  15  administrative  action  if  a  sub- 
stantial product  hazard  exists.'*^  The  commission,  instead  of  promulgating 
safety  standards  has  the  burden  of  proving,  based  upon  the  substantial 
evidence  of  the  record  taken  as  a  wholCf  that  a  substantial  product  hazard 
exists.  Thus,  a  consumer  receives  greater  immediate  protection  under  CPSA 
than  FFA  if  an  unsafe  product  has  not  been  subjected  to  a  standard. 

The  legblative  mandate  to  protect  public  heahh  and  safety  would  most 
certainly  be  enhanced  by  combining  the  various  remedial  powers  under  the 
five  acts.  The  commission  cannot  afford  to  dismiss  a  case  after  two  years  and 
a  full  administrative  hearing  upon  a  finding  that  it  was  bsued  under  the 
wrong  law.*"  CPSA  and  transferred  acts  are  not  mutually  exclusive.  Like 
all  new  agencies,  the  commission  b  experiencing  growing  pains.  As  a  safety 
regulator  the  commission  could  best  serve  the  heeds  of  industry  and  con- 
sumer alike  by  promulgating  regulations  and  taking  administrative  enforce- 
ment action  under  the  most  modem  CPSA.  The  courts  primarily  serve  the 
review  function  and  were  not  intended  to  supersede  the  large  and  expert- 
staffed  regulatory  agency  in  ihe  initial  adjudicatory  stage. 


"•M  rr  Cmfottum  hdmtrm,  Inc,,  FTC  Docbci  No.  MM  (1974);  ^^ptot  ptndmg  Ho.  7i-3II2  (9Ui  Cir.  Feb.  Is:  v 
W6>.  ' 

'"15  U^.C.  I  20M(c)  (Supp.  V  1975). 

"«CPSC  Docket  No  7S.16.  AppnJ  from  Inhiml  Direion  (juty  20.  1976). 
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The  government  Is  getting  tougher  on  product  safety,  and  liability  suit  awards  are  soar- 
ing.  One  expert  sees  the  number  of  product  recalls  growing  at  a  10%^'tO'15%  annual  clip. 


Altht  reccii  Finamiu!  FolUrs,  an  Annual 
htiU'fc'iie  %p(iol'or  btumcu  put  on  bv  ihc 
Nc»*  York  Finunvial  Wrttcn'  AvvKia- 
linn,  ike  iipcning  number  JcpicteJ  Chair- 
men Henry  FnrJ  ut  hirJ  Motor  Co  anJ 
Kahard  A.  Kile>  of  Fiie%ionc  rirc  He 
Rubber  Cti.  %ii)ging  (to  ihc  lune  oC  AV<*/- 
mfi%)'.  '  RtftallO  They're  bui^ging  u*wnh 
reciUls  .  .  " 

It  H  noihing  fur  bu<tine%>nterf  In  sing 
.abiiut.  iur  J>  Jimmy  Durante  might 
phr;iN<  II.  indu%iry  ain'i  Nten  miihing  yet. 

i.jsi  vcAr.  .1  rcLOfd  loiiil  ofmorvj  ihan 
tnilh')n  pftiilucis— frum  futnli  d;ug"* 
.  .  "icMtN  hi  aulUN-  apphances  and 
>  illtfd  b>  then  nianuljiLiur- 

-  .  -^v  'yMrily  nr  under  pre%>urc 
Ifitrrj  .mc  til  ihc  liiur  itiajur  govcrnineni 
agcncict  cniptftNcrcd  in  ^*>\\\x  ihc-  rnaiket- 
' place  lt>r  daiigcruiiNly  JelK'iive  pnxiiiLts. 
(ProductN  lhat  are  tlelCLtUe  bui  mil  hu/-* 
iirdiius  are  nui  recalled.)  And  (he  pritspeci 
is  lor  an  even  bigger  recall  >oar  in  1^7^. 
One  e%pen  prcd)ci<k  lhat  ove?  the  ne\i 
tl\c  years  the  number  of  recalK  will  nni 
onlv  gri>w  at  an  annual  r.iie  of  Ufl-uv-  I^K 
but  ihai  all  auiomaker't  und  pcrhapt  half 
ibe  manufaciurerNOl  TV  scKandeleLtric 
appliatke^  will  recall  at  leaM  «mu:  of  their 
priiducis. 

M*nag«m«nl  Migraine 

As  ii  Is.  iic^i  ui  prntii.  recall  is  pr4)bably 
ihc  lUi'si  spukcn  sK. loner  wtird  m  e^ecvi- 
iive  suiiCN  iJo^ada>N  The  Cunlerence 
H.iarU  rcpurls  thai  a  sigmhcanl  number 
<<l  ihc  ^d.ixio  iriinftiMiiiin  reipicsis  ii 
r;nii\cs  l/»im  business  cJih  year  iinw 
deal  With  fciullN.  titiiutih  M.mw  unnpanies 
tfiiplk-misiic.illy  call  ihvni  -disiribuiKm 
in  reverse"  or  •  siralegic  aiilulr.i*.il  '  By 
any  n.imc.  ihc  temple \  and  t4>sily  prix.ess 
111'  bringing  a  detetuve  prmluci  Kick  lo 
the  plant  (uf  repair  .'T  lepLivemenl  is  ik'\*. 
a  ilirubbiiig.uuuMjieincnl  niiuraine.  Iroin 


whith  no  induiuy  can  sec  any  relief.  Ho* 
bud  ii  it?  Suyik  E.  Patrick  McGinr^.  a 
prt>)';ci  dirrcior  at  The  Conference 
Board:  "If  >ou*re  a  major  manufatiurer. 
yuu  !:now  you're  going  lo  gei  a  recall." 

rhe  ciimpany  ihat  receives  a  dreaded 
recall  noiiLe  from  a  government  agency 
aUu  Li.owi  that  it  Is  bad  ncwi,  Fpr  the 
proced.irf;.  which  cotii  ihe  consumer 
nothing  i  11  ihe  t:o»i  of  shipping,  can  t>e 
forbiddingly  expensive  for  ih^^rnariut'ac' 
lurer.  Depending  upon  ilie  produci.  h»iw 
widely  it  is  di>iribuied  and  ihe  extent  of 
ihe  correction,  ihe  bill  can  run  from 
ihovTsaiids  uf  dollars  into,  the  fens  of 
millions. 

To  li\  ihe  pollution-control  sy  tienis  on 
;7l).WX)  of  Hi  l'*76-nnodcl  curs.  American 
MuiorvCorp.  tigurcs  ii  will  spend  around 
$3  million—includipg  cK.ne  lo  S40.1KHJ.. 
juvt  for  (ir>t-clas<  poiiiage  lo  notify  the 
car  owners.  For  Firestone,  the  com  of 
replacing  7.5  million  sieel-belied  radial 
iires  in  ii.v  noionouit  recall  case,  in  which 
41  deaihi  and  65  injuries  were  allegedly 
connecied  wiih  the  tire*,  may  run  up- 
wurd^tof  $135  million  after  taxex>~niore 
ihan  ihe  company^  net  income  in  llscal 
1^77.  li  could  be  worse,  however.  When 
ihe  presence  of  boiiili>m  showed  up  in 
Bon  Viv.inrmuNhrnoni  s*iup  several  year\' 
ago.  the  l\nanciul  and  public  relaiioiiti 
iratim.i  of  the  subsequent  recall  proved 
so  devastaiing  for  iu  muVer  ibai  the 
company  went  bankrupt. 

To  the  consumer,  recalls  hiive  become 
synonyinuus  wnlr  cars,  which  acs'ouiiicd 
fiir  ahuflshareur ull  the  pioducu  called 
back  by  manufacturers  in  every  industrs- 
List  year  l/uM'.  /><»j?e  U ).  Bui  the  auiomiik. 
ers  ha%e  n4>  ctirner  on  prohlcm-prone 
prtidnciv.  rhe  mvterof  recalled  products 
in  W78  alone  includes  a  smoke  dcieciur 
lhat  could  oyerheai  and  start  a  lire:  choi,i>- 
late  lollipops  cimi.nnmg  metal  filings,  a 


ba.seball  piic\ung  muehine  with  a  propen- 
sity lor  hilling  people  instead  of  bats,  even 
in  the  "till"  position;  bceile-infesied 
Favier  baskets;  a  rille  that  may  lire  witlt? 
iiut  anyone  pulling  the  trigger;  ping-pong 
tables  prone  to  ciilhipsc:  a  cookbook 
coiiiaining  a  recipe  for  "silky  caramel 
slices"  ihut  omitted  an  ingredient  (waicr) 
iind  thus  inight  cause  a  criickery  ciHiker 
to  explode  and  another  bthtk  with  a  recipe 
calling  for  a  variety  of  rhubarb  that  u»uld 
be  poisi)iioiis. 

Flr«  Dritia 

Niit  uiuuoely.  a  number  of  companies 
not  yet  hit  ^Mih  recalls  are  gearing  up  for 
a  procedure  thiii  is  becoming  practically 
ine^ii.tble  bv  eunducting  miK'k  recail 
cxerciNO.  As  pari  itf  iis  annual  plant  a\idit 
system.  Pillsbury  Co.  selects  a  product  at 
random  und  launches  a  "trace"  to  Hnd 
out  ^peciticady  where  an  entire  produc- 
lion  run  may  be  in  the  distribution  pipe- 
line. "We  dtin'i  call  ii'a  recall."  cautions 
Vice  President  John  Maaland.  "That's  a 
federal  word."  Ai  Cienerul  Milh,  which  ; 
claims  thai  ii  lias  never  had  a  food  re- 
call, a  )>iinilar  "drv  run"  is  conducted 
pc^riodically .  bin  plant  and  distribution 
'  person iiel  .ire  never  told  if  the  operaiion 
Is  real  iir  increlv  .i  lire  drill.  Says  Warren 
Schucu'ke.  direcii>r  iif  Lpialiiy  control  of 
the  consiiiiicr  foods  grtmp:  "1  hope  we 
never  have  lo  tisc  ihe  procedure  loi 
real" 

Me  may  be  uhisilmg  in  the  dark.  .Ac- 
cording lo  Mie  Conference  Bi.>ard's 
McGuirc.  ^vliii  niiiintitrs  (he  ;iction  in 
pnxluct  sjfety.  the  inevitability  of  mount- 
ing recalls  is  due  lo  "a  confluence  of 
several  fattors  m  an  equation  that  giKiran* 

Em^r^Mcf  r»c»lh  Th»  PDA  ones  ttnl 
tound  rrucltff  through  Phfl»d»fphl» 
ilreelM,  vtaming  ol  lainltd  tith 


Ueprintmi  with  th«  Biieclal  permlHslon  of  Duii'h  UovIpw.  .lunimo  1»7»,  copyright  107W, 
Dun  antl  BrnUntrpet  PuhMcatloiiK  Corp. 
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Despite  the  proliferatbn  of  recalls,  Made-in-America  products  are  safer  and  of  "bet- 
ter  quality  than  goods  produced  five  years  ago.  according  to  one  authionty  on  safety. 


tee-,  tii.trc  fcill-.  ■  l'ftiilin.r>.  .irc  hi:».i>iii- 
iMv'  iHi'ic  n'nipl^'\  ii.ivcrnnK-m  reciila- 
Ii.'ii''  nii'U-  ».-(K'  'r1l{^.^^.lIlli  .iiij  v.>niuMitt( 
iitiljur-  i-A.iivN  ui  |<r.iilut.l  Ii.i^iliU  i.ixk.-^ 
n><-(t.- .iiikl  iii>  rr  iri-fu  ii -lii  ( //.  wr  .i(  .iIHdi- 
Ilia  iiir\  tL-n.:U''  .lA.irili'il  .i  -.Miiijcnfi}; 
M  >  Miilii  II  I. >  » ■..■mil  w  h.i  A.iN  wrcK 
•miiiii.\I  hi  I  t  .-n.!  k'lrii.'  i  S^.  .i  -.av-* 
NKiitiirc  ni.111111  Ji.luii.'(>  it)  cr%  iiidti» 
ii\  lie  tH-i,.it»iiiii  i;n.tiMMHi'l\  ilck-HM^c 

llSMII  [•t.'il'iv.fs  WllK^f  }H-f  I.  •!  ril  DKC  .lllll 

^jfL-t-.  m.i\  n)'.  f'f  •(i.|H''i  111  .iLmu- 
.tiiii..|(.ir  I'.js  .1  I.,.,  i.^u.  IIk'-.  .l.uM 
I  itlii-r  lllll.  Ill-  I    >  l.iiU  ij  .        ill  :!i  111  ii-k 

•,•■.1-11  V  -IIU-I  li  it'll. 1»  Mill-  Aidi  ill  llK-tf 
.iMcfuLuil    l>.ul  ^^^lhllLiK 

Recall  City 

l\  r.  '■■  il  M  .iivi  ;>[..).  -.-lu'  I..  If!.-  fii.'l- 
nnni^  |M.  I^u•n,,  ,..,,i\ii>v;  .'Ul  .i  'i;t..il! 
M.itiiil.uiuKT-'  mn-i  ('ill  .jmlIl-  iHihliv 
rct.i!i.>iu  ...inNulor.iib  iiN  .iiul  Nri'aJv.i-.l 
the  ih.ii  .1  JttL-1.1  i'mnIx  in  A  jMiutiia 
u»  .1  u  I Jv  puhtii..  lOi  liiJmii  >hip[vr%. 
iii^irihutoK  %^ hi- legale f«.  rcui;  i'iiltci% 
•iiui  iljc  i.lliina'c  ».fi!»iit>ii.-(    I  lie 

JlltO  K  ll.'l  «>llK  JitlkUlI    ^lll  II  v.lll  htf 

ilf.iiii.iiu  \^lun  tfu-  l.ii'xl  jikI  Djiiii 
\iltiiii)iiT[.i[u<ii  diNt.i>\i:tt:(l  sL-i^rral  \t:,itN 
.ilIo  tliat  ,)  NluiMiR'nt  ot  lliMiiulcr  lillctN  tii 

rilll.litcll'lK.I  L>'Mt,lMlifl.llL-il  .(lUl  p.i-L-ll 

III  tmniL-Oi.ilo  lu-.illh  h.i/.uJ  ii  «L-ni 
..•iiiul  lrlJ,k^  ihf.nijilii'ul  iIr-  >.H\  -iHi-'i'tN. 

^•i.lfl(lJ•  ,t  *.iniiiiji  .ihiiia  ilic  i.iJtucil  riNli 

\Mli.iu>;h  II. ■  tii*lit'!i\  >..iti  h...i~.i  /v,-i.> 
.k  IcvK  111  itN  [11'  thuU  I  K-ii.'ii  (.-Nf^L-u.iiK 
1^  f  t  ."mntt'i!  i.>  it>L-inh|c  H\.\a\\  t  iK  I  .isi 
'  \:  it  ifu-  .r.ii.  .iri  iks'i  *  |'t. ».  (.-^'cd  nii'it: 
th.iii  V*"  iliilcrk.'!ii  *  tk-iv  .Mill  (.■it)i««iiiri- 
'•.-i  iti-J  ii;v.  ili«  >u..|\Mi:;  iHi  Ml  14  niilhuii 
-  .11 "  I  h».-  J' I    lit  i!  I  111-  L  i[  (ii.iiiiii.uiiiii'r  - 

ilUMI.lli/i- J  M.ti.'tltl,  v\tK'[l  .1  lluk^ 
Sillv  I  ..t^;'  1-1  ir,l  l-,..,*,,;  uti-  h  Icpli. .fK' J 
hot  I  I'lil  ili  A.li.1  M  "- IV.-  ilclMrtlllCIH  1i> 
■iri.iiiv'i:  r.'i  .111  .ipp.  iMiiiii.  Ill  ii'  >.iifit;>.i  .i 
n.-pi.rivd  ilL-kM  HI  I  I  .  r,!  I'r.'itiKl  AnKi-iI 
ihc  fi.ittii-il  ^ffvk*.-  Mi.iMi.'^r  A^hn-h 

III  \\w  ,i;:t.-,n  ,tiii>'  t.-i.il1  r.ilK  tlu-ic  in 
III-  in.iMut.K iiiKr  iIlm  ilcC'  iid  li.i^c 

il  mlKC.  I  v.-u  ivj.il  R..|l^  K.-v.i.-  h,ts 
(i.-t  c^i.,po.|  'fu-  ui,i!!  f.ills   I  hi-  h.ii,ulir% 

l|-M,-h  >  tMnU.T  (ikll  Ik'M'I  .lil'tlllU 
•I;  .t    I,  ...,l.-  huMk  .l.i\Ml  hl.I  .|ll,.w> 

i(  ..,v..iM..M.ilh  i|k>  in.iv  ■  Mil  :.i  pr.)- 
».vfil  '  (N  u'Lilhrii;  .Viii*!  L>i   tin.-  i\u<^\ 

■  kUM  iM  iMcir  vHiim:  i.  •(iii..N  k,.!)-.  k.>M.t; 

in  .lU  ;l.i.-  >MM'.N).s,ln.-t  ^h.i.l- 
■  I  ..nn.       . .    ■,  ,-ni  hi*.- ^  aiul 

^•'  ■  I     ,,n        ■„i'-.     ,!     pi..,|lliC.{  l.i^l 

N.I   1...         •■II  L^   I    1;  1^   i>i-cii  m..fc 

.  u  k^•^l  )-\  h.-v  lit  j'l.  hkTi  .  ^h.iH  |  ..[.J 
I  ..II.  -.^.t.  •  .,.,vf.--(.,in.u.|-.  ..;|v  .h  11.-  ilu- 


pi«l».-nii.ilK  li.i/.iiili-UN  piiMiiniiriij;  ut  llic 
g.'N  [.ink  in  iiNL'.irlv  iiit)dt.-l  PmiIiin.  I  .>rd 
rci-cntK  iiuJi  oik  .i  mi.in<>i\«  rct.^all  •>! 
M'inc  I  i  itiiliinn  nt  itic  k.ar<.  in.iiiLiUc- 
liiicil  hcivbcn  I'^^l  .iMil  l'>''(i  Vi'iiKiiiig 
.1  I'""-  K->..ill  ri'iurti  (iiiiKit  .ititii  r».-».,|JK 
^jciK-i.ilc  J  rt.-iiirti  .'I  k-ss  (ti.in  h.ill  tli.iti. 
itiL-  jiih  I.. Mild  LiiiKL-i\.ihi\  Li)<.(  ^iinl  .is 
iiniLh  .1%  S-Ut  fTiilli.li) 

I  \  en  th.ii  i.ih  LI  'iilil  pri<\c  ii*  he  LiTiip.ii  - 
aliM.-  -.null  (.h.iugc  hM\v(.-vcr  il  ilu*  N.i- 
Ji.'n.»l  lli;/lpv.n.  h.iilu  S.ili-u  AJminis- 

Il.lU.  ll  illk-1  Ih.ll  L-llniliih  I  "til  <  'i  .lllll 
I  M\  Il  IllM1lnM..||>.  llMilc  'IIKC   l''''M  icllil 

[>>  ^Iip  iMt>'  ii.-M.Msc  >.pi'ru.nK'i'ii>K  ih.ii  .1 
ti-L.)ll  l^  jik-itu'ij  I  he  >.i>nip,iri%  sk-.ul- 
MmK  injini.iiDx  n.it  It  tan  Inul  nk>  iIcIclI 
in  tlu- tr  iiiMnisMiMis  But  a  >.i'nir.i[A  tiiul- 
ni-  K  M  I  I  S  \  ,,,tiki  k-Mjh  Jti  a  fOL.iU  .>I' 
.IS  1)1. in>  .)»  in  niillii>i)  t..ll^  ai  a  Li<»t  ih.il 
t  I'ld  tan  III -I  heilin  li'  C'lirni.ite  S.i\  >. 
MetK-ri  Mi-«.h.  vilc  picMdi'in  nt  L-ruiri<n- 
nienul  j;id  "»aie!\  ci)v;)ncL-rini;  "Hiivv 
«L-  s.->.iitn.ne  ll)L-  L-ii\i  il  wc  i).j.i-fi  I 
hcert  ahk-  W*  identil^  the  deteLl'" 

\i  tiivi  iil.iDLL'  the  htif lcoiiiiil:  nnrnK'r 
t'l  pi.'Jn.t  reL.iIh  ■,lll:l:L-^l^  ihal  I  S  itukjs- 
ifv.  vvhn.h  .-iiLe  pudej  itsL-H  un  iptalii\ 
and  ».i.iliMi)}.iii^l)ip.  l^  tiCLinunij;  a  v/i/.'i  k 
nIiii[i  III  sh.'il.tv  (iiertl)jndi%e  Hni  ,^^ 
(  .■nli-tviiLL-  Hoard  >.ak-k  L-^pel^  l',H 
Vktmire  "     ■Nuiliiti^  L  Uikl  he 

hirttiL-r  IrnfD  llie  truth  (  S  p[l<lllll.l^  .ue 
iiL-ru-ralfv  *alcr  and  .'I  heltef  i|u.ililv  than 
lr>i-  \e,H'  a^io  " 

I  he  lai.t  l^  that  (.'vers  pttultiLl  iiinl 
\i  iituli.i\\  t)  Irurt)  llie  in.irkei  in  .i  rei.  .ill  i» 
n.>t  iie>.L>sNaril-,  ileleelne  l.>  lind  .i  lv« 
Mi«pek.teil  laultv  i<ru'N  n).lr)nt'aelu^e^^ 
(iiunI  vail  m  an  entire  pfodiretmn  run  \n 
.luti'  (..'lltp.ilU  tur  ex.iDlpkv  iD.lv  h.lve 
In  k-eall  a  riitt  >>l  |txi  uni  l.itn  lust  |u  lii..ile 
l\iMK)  .li-te>.tKe  uiies.  When  (  li[\Nk-r 
(  nrp  TL-eeDtlv  ealteil  h.uk  I  ^  iiiillii'ii 
Ddd^e  '\Npet)»  .iru;  I'KitimjtU  Vl>lare^  to 
L  he».  k  I'ul  re'pi'ttL'd  pii)Mer)iv  in  their 
It.'Dt-eiul  Ml'pen^ll'r)^  it  uleiitiheil  *nil\ 
l."M«i  jii't  r;  aN  ilelVui\e  I  nl.'itii. 
n.)teK  e()t)Niiinei>  avMirne  th.it  e\erv 
apple  III  a  barrel  ii}  tee.ilU  \t  ri'tteii 

I  M'lt  the  tejiiilatiir  V  aveiUies.  «  liul)  .it 
IvM  (.  iij.iv  .III  a>.l\er'an  rel.ilit'i^liip  wnh 
ilie  iD.iitnt.uinrer^  tik-v  niniiitin  iiiM^t 
ilhit  rill  ne>.Mll^e  in)pliLaiiiin>  .iUmM  iIk: 
^u.ilitv  111  Mailc-iii- ADieikit  yiimU 
>htiuld  he  J^.lv^t)  Iron)  the  reenrd "»nnihei 
>'l  r'.-ialK  I  he  tea--'ii  feL.ilt>  ate  mi  the 
ti^e  s.iv>  K.ihert  llelliiuith  eliiet  I'l 
Ml  I  S  \\  UekMs  e\aliiatioii  ijiMMi-n.  i> 
lha)  the  .iuenLii-«  li.i^e  ^M^M)  ini^litiK 
siike  I''"'  ivith  ini-fe  people  te>lirij;  l.ihs 
.lllll  L. miplaiMi  k-pi 'rtiii'j  leMniKCN  Sn 
■Ai"  fL-  .ihle  ti^  liiul  m.-re  pti-MeiUs  "  lnii, 
ilic  iictul  In  i.i>iiii)t'<n,i[ilv  III  parts.  e-.pe- 
ii.illv  '11  'lie  ant.<  lnllll^ll^  nie.iMi  lh.it  .i 


r.iiilt  III  one  nii'Jel  run  mas  al»i  turt)  up 
in  aontlu-r  (  l•ll^e<.plentK.  lOstcid  kI' a 
S»u.iMi»".iiii,i  leiall.  -a\s  Uelltnuth. 
■  yiiir%c  j'.'t  ii).i\K-  "  niilli.  n  i..irs  t.)  check 
nut  '■ 

\  I..IM'  111  p.  nut  t>  I  ^.ril  w  hii  h  h.ippei)> 
t«>  liase  I). Ill  ni.'ie  i-iitivM. .ii-ielated  recalls 
ih  111  an\  ulliei  aiii>  ni.ikcr  since  I '^''3 
ine.iiU  itnllinn  \v-hiik-s  \crsiis  nnK 
KM  unit. 'f  (Ah  lint  ,1^  M.-rtiin  (  nheit. 
ai-tiMjJ  i.lu(-l  '>t  itte  I  itMii'iuiii-itlal  frntec- 
tii'ii  \jviu\'>.  in.'hik-  >.'itue  l•l1^^r^.emel1t 
viiWMi'li,  pninis  I'lit  I  ..lit  .lis.i  has  the 
taiv'i.-'t  imiiibei  nl  \..lijniar\  lecallv 
Hi-iice  \  ..u  iiiij:ht  s.n  ih.it  I  nul  has  tieen 
ninre  diliev-itt  .ihrnit  eniisonn  i.k-lecls 
lliai)  the  .'itiei  m.ikeis  ■  S.ivn  ime  Kntvl 
e\ecniivc  ■  I  h.it  s  -he  .uil'k  ilek.enl  lh\it^ 
ihi'se  liius  h.»\c'  e\er  s.nd  aKnii  us 

I  M)  .lit  iheir  recent  ni'ti>riet\.  prodncl 
rec.ills  .jie  a^  nkl  as  i.i>iiuncfi.e.  aiul  then 
siintc  Jlisimiai)  W.ilLue  I  Jansscn  nl  the 
I  iHid  and  I>r)ii:  -NvliDiuisirati^in  \ugycsis 
th.it  the  e.irlie>l  e\an)p!e  I't  a  recall  can 
He  tiuind  in  the  \i\lh  eh.ipter  nl  (it-'ii-Mi, 
\shul)  .is  lu-  tuteipiets  n.  ii.-ll\  hi-w  "ilie 
I,or*.l  ^aw  that  his  nm^i  iinp».nam  pri»d)icl 
had  heciniic"  ci'iuipic-d  .iml  In.ik  Meps  to 
lec.tll  all  the  i.i>iit.iiiiiiiaied  li*t  -hut  not 
tJ)e  l.inulv  111  the  jjimd  man  Snali  "  Less 
^pecta».ul.i;h  ilu-  lir^t  leci'idcd  recall  in 
the  1  S  wa-  iiuiiateil  hai.k  in  VtU}  b\ 
l'a*.k.tiil  (  "I  iii>tiii'te  '■  /'(/er  ii  *) 

Th«  Government'i  Butlnott 

U-t  e.iil\  i.illh.iiks  .'I  eveiMhin^  Irnttt 
i.irs  tn  I  k'lchei'^  (  a-iniia  were  what  the 
iei!ulai.>i\  ijiiKies  *..iil  \iUMit"  recalls 
I  hev  Well-  niiiteitaVc'ii  hv  ih.iduI.k Uirers 
Willi  ».nii^iil-erL-il  llie  .iilinns  tii»hiid\'s 
hiisii'e..  htit  their  mw  II  W  li.it  li.tppenei,! 
In  Jl.iiiL'e  lli.it  w  .1^  .1  lliirr\  ii|  le^islalintt, 
He'jiiutiii;j  with  I  lie-  I  .'nd  Druil  and  (.'ns- 

nieticv  \cti'l  I'Ms  which  nia\lepiik'  ills 

Jaiiijerniis  pii. ducts  the  i!it\ ertti))ei)t'^ 
hii^iDess  ,1^  well  IK-.ilitic'  uitli  llaii]r))ahle 
l.ihiic^  pi  iMni  pre^elllll'n  packa^ii)^.  the 
laheliDi;  .  't  li.i/ari.K'ii^  Mihslartccs  and 
iti.inil.itnic  niside  l.itches  un  relri^eratiir 
di'vjjs.  tile  l.i\is  einpi'\\eied  lederal  aiien- 
».ies  In  p.. Ike  illiliisir\  li.r  M.'latJnns  iif 
s.ire)\  ^l.iiul.ii.Jv  imJ  luiiliei  !.■.l^e  theitt 
leell)  tn  Ilku-  .i  n:pliaik.>  I  hev  alsi-  led 
In  the  iicilinil  ..|  new  .iL'c'iKles  wilh 
liitiMhi.li.ni  .'^et  •pei.itii.  uiilustnes 

I  III'  ti lui  ni.nnr  w alclidnu  aiicneies 
with  p,.i\eis  ,.t  fei..ill.  and  hi^w  lhe\ 
.ippmaih  tlk'ii  t.^^k 

■  I  he  )  iimi  .mil  l}n\ii  Vthitinislriitinrti 
■  ■lik-'t  ..|  llie  K^L'iil.ii.'is  Hi  llie  ».niiMJiner 
^.ttetv  itul.l  in.'iiit.M-  the  itilr><diktii.n 
int.  >  ititi'i  ^i.ik'  . .  niinierie  .<t  iiii^hr.inded 
.11  .i.liilk-i.iicil  t.'.i.i.  ilMr;>  and  u'smei- 
k*  (  niii'iniv  led  Iw  <  .  inmi^snnvi  I  )ni|. 
.ilil  KiiiDC'l'    flk  I  I)  \  I. Ill  .ei/i'  uitvite 


RECALL  ROLL  CALL 

Apart  from  the  almost  total  recall  of  Detroit's  automotive  products,  scarcely 
an  industry  was  not  affected  by  recall  action  in  1978.  Herewith  a  roster  of  the 
year's  representative  recalls. 

Product  Mjnufaclurer  Unlls  Recalled 


Breakfast  bars 
Water  Wiggle  toys 
Rivlton  construction  toys 
Stuffed  animals 
Extension  cords 
Rifles 

Smoke  detectors 
Skin  creams 
Slide  projectors 
Rock  polishers 
Mayonnaise 
Ping  pong  tables 
Refrigerator  defrosters 
Diet  supplements 
Hair  relaxers 
Sunlamps , 
Stepladders 

Baseball  pitching  machines 
Stuffing  mixes  <f 
Yeoman's  Day  Crockery  Cuisine 


THE  POWERS  OF  TOTAL  RECALL 

Although  90%  of  ail  product  recalls  are  considered  "voluntary"  actions  by 
manufacturers,  most  are  "influertced"  by  the  four  major  federal  agencies 
empowered  to  monitor  products  for  dangerous  defects.  Their  growing  influ- 
ence over  the  past  five  years  is  seen  below. 


Agency 

Recall  CfmpaigA* 
1973  1978 

Product  Units  Recalled 
1973  1978 

Food  and  Drug  Administration 

1.153 

1,112 

N,A. 

N,A, 

National  Highway  Traffic 
Safety  Admiixistration 

251 

241 

7,001,000 

8,470,000 

Environmental  Protection 
Agency 

11 

29 

87,750 

5,328,182 

Consumer  Products  Safety 
Commission 

3 

128 

49,999 

15,972,380 

Carnation  Co. 

14.1  million 

Wham-O  Mfg,  Co, 

2.5  million 

Parker  Brothers 

900,000 

Knickerbocker  Toy  Co. 

500,000 

Black  &  Decker  Mfg.. Co. 

200,000 

Remington  Arms  Co, 

200,000 

Pittway  Corp, 

115,000 

Avon'  Products 

104,000 

Eastman  Kodak  Co, 

100,000 

Martin  Yale  Industries 

50,000 

Kraftco 

48,000 

Sears,  Roebuck  &  Co, 

38,000 

Chadwick-Miller  Inc, 

23,600 

Peerpark  Ciorp,  , 

12,500 

Revlon,  Int. 

11,000 

General  Electric  Co. 

9,000 

Sears,  Roebuck  &  Co. 

8,000 

Master  Pitching  Machines,  Inc, 

7,500 

Stop  and  Shop  Inc, 

7,400 

Random  House 

3,000 

24  o 


Ii  iTuv  tvuin  with  «i  Icner  tmm  on  uMc 
i.tin\unicr  in  (he  i.«impan>  thjt  made 
:hc  IcnioD  ur  with  an  jn^rv  ph^nc  CdU 
Ut  i  (|«i%'emnicn(  ^i^cncv  hi.iUinc  ll  uin 
jri  M  tlh  :.v)mptjim*  I  mm  dealers 
jhtiul  an  unusual  num^r  of  return^ 
tr  im  kiuiumcrv,  io  rtkuinUng  tiusdcni 
(cptiri>  itf  \i>;nilic.uit  inocoao  in  luibU- 
itv  \uit>  M  jnul^^cturcrv  ibemscl\ci 
nuv  alcn  Ihc  prnpcT  J».'cric\  tua  delea 
m  A  priHluct  II  checking  jnd  Icsling 
«t;i>»\  ll  tn  be  pt<icntijllv  h-i/ardous. 
Ihc  roul!  c-«in  he  a  pri>Juct  rcuill 

In  making  ihui  Undl  lieicrnurirfluin. 
cjv.h  itc  jkhdiig  a){(mt.ics  ihji  kjn 
ki)flipel  4  LitmpAny  ui  tcc^l  i>r  icpbcc 
4  kiangcrousK  JclCLlivc  pinjuu  - 
A  tic  I  her  ll  IV  J  >>  jr  iir  jk^nds  bji  ■  h^v 
it>  in^Ti  pruccdufci  rhc  fcniir*>nnicn- 
ul  Pri>ic\iiiin  ^f:trnt"s.  tm  unc.  rtiu- 
iinclv  {c\l\  .iuiu>  a  vc«*r  Ufr 

p«»^ihlc  crm\b><n-rflaicd  pruhkras  a\ 
Ji:ciiu>  >hirps  in  nh  ciiio.  lit  b«irri.»w\ 
inc  var%  Iri'Di  individual  miUcrisiN. 
vkht.  jrc  tumpcnvaicd  vmhaSSU  1'  S 
N.uinf;s  N^nd,  jn  en^^inc  lunc-up  and 
J  lull  utik.  kri  gds  )  Bui  nu  j«cnc%  i\ 
iiuirc  ihurough  in  cvaluaiing  d  recall 
ih.in  the  Njimnal  Mi^hvkjy  Traltlt 
Sate  IV  Ad.Tlllll^l:  jlion.  Mho»c  con- 
cern t>  auiamulivc  hj/jrdv  Indeed. 
Mime  ';<;[i\Liniff  pitHecliKn  jjroupN 
kontenJ  llut  il  in  im)  ihotnugh 

.V  pjn  lit  il>  Jju  gitiienim  jpfura- 
ijv  NUISA  ffliCN  heaviK  un  mure 
ihJti  >f>'«l  letters  ll  rctfive<  eji-h 
mi'tith  l[i>n«  cat  tmners  .tnd  many 
at  5u)  Ciilis  4  da>  tiial  llooJ  mu>  lU 
R.ilionjl  HiMline  (StXi  424-^393) 
M'xe  ifun  4<m(jij«J  iiin%umer  cum- 
pl  ,inis  jK'ui  Lars  h.i^c  jlready  hcen 
tcil  iiiii>  i.re  .ijjcncv  N  computer,  whuh 
IS  pri>(£r.iniiiicd      spot  trends 

(  unipUinl%  Jh^>ul  i  pariicuUr  car 
i»r  componenl  jre  irjnvmJtied  lo 
NHlSAs  enjjirieerjng  jnaivMs 
fjTiiup  (.  ar\  with  Nuspct  led  defc\L>  jrc 
then  ^»hl.llncd  jml  le>ted  m  the  a^en- 
>peLi.ill\  equipped  \hi'p  in  f  aM 
l.ibefi\  Ohn> 

ll  J  \tcte\t  ,\  J(r:ev.ied  jn  enttincei 
ifjjl  jnai^Ms  report  iCLoriirttendina;  a 
revuti  m. evtiyr.ih.in  put  beltuc  4 
Jclcctv  rcMcw  p.iriel.  *)in.ft  muM  dc- 
side  whether  the  case  is  scruiuN 
enough  t.'  purvue  (l  the  manulac- 
lurer  iv  iiilni-nwd  thJi  an  invC'ii^atit^n 
IN  under<*a>  JtiJ  tniisi  re->p<»nd  tn  j 
i.'riv  qucviixQ  ""►h'tppmfi  liM"  re- 
v^uirviin^:  ^t'Ci.itK  Kilorniatii 'n  .mi  the 
^.11  jiiJ  (In  r<rpi>itct1  delri.1 

Shi  eld  the  ir.irv.-i  L-ttJuile  that 


fvidenuc  t»t  «  dangcmtu  defect  ij> 
4»>ei^helming.  an  "inilia!  determina>  , 
tmn  letter**  from  the  enfurcement 
diMMun  u  disp.iu:hed  lu  the  monufji;'*  ' 
lurer  itujether  «*ith  «  ujpv  ul'  the 
repon,  which  tan  be  ux  inchci  Ihiuk. 
The  autumoker  h<u  the  right  lo  refuie 
m  tindings  10  a  NHTSA  heifiiig.  11  it 
Intcs  there,  the  next  step  u  a  ."tinoi 
deierminatum    letter"    signed   bv  j 
SHISA  Ci.Tmmii\uiner  Juan  Cla\- 
brixtk.  ordering  the  conipanv  tn  cor- 
rect the  problem    In  other  wtird%- 
recall'  j 

Miist  manutacturcr^  are  quick  Ui 
aimpl>  and  hence  rrux  claim,  with  Cull 
SHI      apprttNdl.  that  they  are  tk.in- 
ductin((  a  "vi  ilunLar>'"  recall  Vet  how  • 
nianv  recalls  might  be  initiated  with-  1 
out  agency   prt>dding  i^  anvb\>dv's 
^uev^  Neverihelcsi.  the  priiblems  tif 
conrphanccare  formiUable.  The  cum-  ■ 
p.iny  must  inform  all  ownersof  the  ve-  i 
hjcle  in  a  hrM-cla\&  postage  letter 
that  the  defect  exists  and  can  pose  a 
danjter  Since  catA  change  liand.%  fre- 
quent Iv.  the  niaker  m'usi  search  dealer 
tiles  and  those  iif  state  motor*vehicIe  < 
bureau-s  to  find  ctirient  owners 

lo  affeci  a  "prnpcr"  correction  nf 
the  defet-t  the  compaiij  is  also  respon- 
sible  tor  Nuppl> ing  dealer  service 
shi,tp*i  with  surtkicnt  supplies  of  neccv 
bars-  parts.  Though  free  to  the  car  itwtkt.  ' 
res  jil  repairs  are  billed  by  the  dealer  i 
to  the  manufas'turer  and  can  run  a.s  j 
much  OS  $21)  per  hour  per  car —  t 
and  may  well  involve  imllKifu  of  can.  ' 

But  that  IS  not  thr  end     the  atlair.  . 
I'nder  NHTS.A  rctiiilain-ni.  the  com- 
pany IS  also  charjfjd  witri  folUiwing 
through  on  the  re;.4ll    ii  must  lile 
ctiniplelion   reports  Mith  NHTSA 
every  qu4rter  for  six  quartern.  1  he 
a((ency   reeugni^es  that,  depending 
up»>n  the  seventy  of  the  defect,  not 
e'<er\  motonsi  relishes  the  inconven- 
ience of  running  his  tar  over  to  the 
dealer  But  if  the  completion  rate  is 
unusoallv  lou  (and  it  gcneruilv  runs  \ 
arounij  Uft  to  (01:  for  late  rrwxJrtl  cars 
and  as  little  as  U)^  fi»r  old  >>\,es).  | 
NHTSA  may  e\Jrtiine  tlie  manii  jc-  i 
lurer's  procedures  If  the  agency  tlIld^  . 
them  unsatisfactorv.  il  can  ordet  a  ' 
"re-resaH"  campaign 

Although  (he  regi;latory  lot  of  the  | 
automaker  is  not  a  h.ippv  one  these  1 
dass.  ime  NHTSA  official  suggests 
iha4  there  is  4  silver  lining  ir.  ever>  1 
car  recall  "At  least,  it  geL^  customers  j 
into  the  dealers'  showrooms  "  I 


or  corilanunalcd  pri-dui.i'*  ..f  .'Ptain  a 
cuun  tnjunai>in  ti>  tuli  their  di>irihir>i.  n 
Bat  actufding  i«j  hisi.itian  Ian. .en.  "1  nc 
trend  is  dt-Iinitets  tow.jrd  preventive 
rather  than  punitiv c  rccuiaii.in-.  Wru-^ 
the  vnluiit.irv  recall  rli  -rr  ihau  *..moi- 
CTiMi\cd  >ri.'ijics  hc.iiise  .t  ^a..k.cr 
and  Icukv  espcfisive  In  aditiinivter  Ai».», 
tirniN  ate  under  ^leai  pleasure  to  v.i>inpl-, 
when  wc  re»^iii:st  a  vi.luiilar--  recall  Rc- 
lusal  Is  pretts  bad  puhln.  iclalu  ."-is.  Si^u 
see  ** 

As  the  ageni.-\  wun  itie  lortiicv:  rei-^^l 
cxpcncnce.  H)A  puu  iiuot  >>(  it.,  ifiriisi 
wlierc  the  pnoniiev  ate  "II  u'-.  ^vi  a 
misprint  on  a  labt*!.  v^e  Li>Li.illv  don  I 
bt-iher  with  it."  explains  CJatT.  L'skstra 
ol  the  kMiupliarue  section  "Bui  i:  it's  a 
liaijrd  to  health,  we  go  all  iiut  "  Aithfiii-h 
the  agencs  de.ils  v^ith  otie  >U  twi<  C  law  I 
jrilicalls  darigeious-prtHtuct  olua turns  a 
sear,  indicating  evidence  oi  an  intniineni 
health  hazard,  most  ol  its  lecalh  tail  tn 
the  flaw  111  sanets  pr^xlucts  that  sn.lalr 
i.Tnain  regulati.ins,  but  pose  no  threat  In 
health  (esample  iiiseciiui  a  Ihaiiisgiv- 
ing  stuttinji^  mis)  The  agency  i>  also 
niosing  touatd  mure  act  is  e  companv 
insolvemcni  in  recalls  I  ntler  presious 
}  D.\  procedures  the  coinpanv  vc.is  ic- 
sptH-isible  lor  the  iccall.  but  not  for  check- 
ing »in  the  le*  .iU\  c!?eci:\';no^  "^^-is.  .a-c 
Willtant  Br»ani.  Ilie  ageiics's  emergenc", 
operations  cviordinaiur.  "We're  sasing 
lliat  the  ctmipletc  recall  rcsp.msihiiiis  lies 
With  the  tirm  " 

■  I  he  Nj(ti<inal  HighMns  Iratfie 
Saftrts  Administraliun.  set  up  in  l^fifj.  is 
auihtirued  to  compc'l  an  auto  manuiac-' 
tiircr  to  soiiduci  a  detect  iu<tiluatii*n 
campaign  it  ilie  agency  discovers, 
through  testing  ur  over*  heiimng  soii- 
sumer  Ciunpl.iints  the  csisieni.e  of  a 
defect  Hfadcd  by  Adminisiraior  Joan 
C"lavbr.»t>k  NHISA  (pronouiucd  niwa 
III  Washington  hurcdusiatc/c  1  lia- 
cuine  such  a  puucrlul  lorve  in  Dettoii 
that  an  "initial  deiciniinaiion  leiter" 
front  ine  jgenc%  advising  a  inanufaciutcr 
nfy  delect  .ilmovt  insaiiahls  results  in  a 
"s<iluntar>"  recall 

Unr«atonable  Risk 

I  nipi>vi.ered  tli  lev\  a  top  itnr 
Sxito.ixMi  lor  n»insompli.inLe  iwhic!:  11 
Was  mulling  skipping  .i^.iiiivi  1  iicstiine 
last  i:it>rith).  NllIS-\  lijs  had  ti<  ^o  in 
court  nnls  MX  tinic^  over  viintcsied  re- 
calls ,ind  It  vsiHi  ali  si\  w-iscs  S.ivs  de- 
tects evjliijtiun  siiiet  Hellmuth  "We 
onis  go  to  curt  over  what  o-nsider 
It)  be  an  iinrciscnxible  risk  ot  accident 
injtirv  ol  de.iih  "  I  he  .ijicikv  nLiuiu  Iu 
be  lulK  ^ensilive  to  tlie  eii>'rrni>us  msis 
o|  auto  icc.ills  but  insists  that  n>'rie  ol  iis 
deierimiiiinMis  IS  liivi'l.tus  Xs  Hellmuth 
pills  It.  "We're  nierels  ttiliiUuij;  lUir  m.m- 
il.ite  IroiTi  I  iiiii^ress  W  here  te.il  s,ilel\  is 
inv(i]vc<i.  vviih  people  beitu'  iHs iner .iled 
in  Uii^.itr  s.its  hi'v^  cm  ue  vnirr%  .ihoul 


■    Hit      I  l».lli.lu»n  i'  

\i:riu  »  -  I  .1  .'  ■;>•  .  !•>  ' 
i;^VL   !  .1.  n..i.    (,  I  n  ,-  r  (.    '  .'.J 


Sharp  Teeth 


1  : 


luvc  iinl  hccii  I.  '  mui.n  iiiUji-tJi'n-  Mui 
Ih.-si  1.11  L'!iiM.,.Ti  sUiiJ 

atil .  I  )>i;  i-  f-  i~      ill  i:.       L.ir  .  itij;  -ili' 


tn.i 


I  ho 


1,    iMi-.iriil  TL-s.ilU' 


^i.irik  ml  '  IliC 
.i.i.lx.od.ii 
U<x    kUI-  I  >  fi 
lji.Iuri:.s      ■         •>'•  n'  li" 
<?n^,:itu- •  It'  ll      'ii'  it-..i!',  ri 

.'iit  in  tr.'jii  ^iiilMtri.tk,LT 
t  i>ru  i\    I.i;mi.  ^  I  ).n^:ni 

(  oniriii<kMiin  ".i  -       I'fi!  in  .i-  ihf- 

fCMiU  lit   i.inilnuik   kj!isl.iu.>n  ni  ihc 

hlslofN  L<l  itU'  «.iiTKUI1U-I  rilt'Vl-|IK-|U    I  >'I 

llic  fiiNl  linu-  J  ^'t<^  crniTiL-iii  K'lh  w  .is  m.  i 
up  i.»  {Mi'iL'vi  the  publa  mil  nsc^elv  Irfiii 
fV'ti-ntuIN  li.i-'.iiil.'us  fH.'iluti''  ni.Klc  ui 
•  'lie  iniiii"«ir\  (wiiti  iL-n.iiri  cx^.i.-p- 

Ik«ii«.hIi.>m:  iii.uic  .ill  iiulusini.'.  whfst; 
^(h>i1n  .111-  tn'Ku.iiK  ij^fU  h\  ihc  M'li 
-iiriict  Mf.uii'ii  (  .if]iri)is^it'ln.T  Si:-..iii 
Ktrij:  t  f'st  L.U1  iii.iiiJ.iic  -.itfu  -t.iij.J  ' 
.lul  -  .kkI  l.lK-!!iiii.'  i>t  fii-ii.uJ  Li'ii'^unicr 
pri-Jut-l--  J'l'!  ^-i'''  ''f  ri.Miii>iC  .in%  pii'iliKl 
II  liiiiN  ii'  be  .111  niuiiKiL-iil'  ■  -t  'i>iib^i.iri- 
li.il-  he. tilt)  h.i.'.irJ 

I  nliki-  viniL*  j^jLiKics.  t*hiiu-  .iwji 
in\ csli^jti.ins  suspcttril  detciiuf 
pt,.\liul-«  ink:v«^i  ictjlis  MrlUJilv  jl) 
(■|'S(  i.illh.uk^  .invtn.iic  wnth  rrjmilJt.-, 
(urers  uh>'  .tfi-  rcL)iiiTfil  l«'  icpori  .itu 
s,ikl\  ikuvt--  If  Mil-  upLiK\  .i^  '««'"n  -i^ 
lht.'\  .ill- ili-«<i'^cn;il  (  .ithiMiiu-t  i'i>k 
Jirt.-vi.tr  i>l  the  nf'iuliiil  ikUW  »..>irL->. In m 
iiivivn.n  put'  I!  Ii  lu^i  .i  m-'LiHom  ,^t 
.ir.v  !.m  ii'  nuikf  .i  ii.itiirL-ri'iis  pr''iiiKt^ 
iinlL-sN  .1  m.iiul.iut  fi  i^  hi-irn  vu'l.iifir' 
hut  l.iilurc  l'<  ivpon  .i  iiisM'\  crcti  del:;..! 
ii>  <  l'S(  isunt.iwiul  .1  ffsiili  <»i  Jhc 
ni.irc  ihjii  Jtlk-tc-tit  ;cljI1>  .".ff-ffii 
b\  I  I'M  Miit-r  1*^"^  niiK  jb..Lii  .i  Jv.'cii 
h.id  1.1  hi-  v'Tilcrcil  h\  ihc  ,i>!rnc\ 


i!u  -.ti-.J  n..iu  ,.|  Ihf  1."*- 

.1.  >  w  iii-iv  li  .i'  .1  iii.irnjtji  iiiu-r  iiui>t 
.  .■;!•..  i  .1  il.-U-.  t  .1'  111  4..  -1  If  itif  pill.  ti.iM-l 

I  ti.i'  1  ..  .1  j>:,-.-ri,'itifii  'n  Ml  liic  iCk.ill 
u  ..'lithfi:  I  .-il^  .1-  Ihc  pitufs-  1^  111' 
:ii.tiuil,i..ii,;i-:  r..i^  fkcii  fH-cn  kii.-wkii  in 

II  1  w  -  .iTi  J  -vi  ; .  .1-  i,ti.(i^i.-  Ill)  .1  ic.illcil 
j^i-. h  ^^  i;.  1  Jiii.'  !>■  .iti\  *..irpMf.Hc 
.ill!  u:  -  in  hvil  I-  I.lliTt  T  .411  .1  III- 111  p'  li' 
ilJii-^-  itiv  p.-.'i  p;iti|,ui»  lliJl  1^  J  f".- 
pr<Hiu.  I  ol  j(ii\  ict.4Ji  "MaiiuUt.luici> 


"We  don't  expect  compa- 
nies to  stand  up  and  say,  'I 
sinned.' says  one  agency 
Oilcal  "They  may  even 
(pome  out  of  ft  smelling 
like  good  guv's." 


.irr  .ilTJul  .'I  icv.ills  .iiul  Ih.'s  )i.il.  Ill-- 
piihlis  lluluc,'  s.i\s  IM  s  t  .iitiLiiir 
t  luik  "l  spcLLiIK  li  ilics  vc  iifscr  tu'tii 
iin.>lM:d  Ml  J  rc^.i;.  K-Ii>ic  lhc\  Uiiiik  \\\ 
Ihf  crul  itl  ihv  *..:1J  Ih.ii's  j  sh.irin: 
K-i.iusf  ii'^  n.-;  !  fu-  .  .^mp.iiuc 

h.ivc  111  piih:  —  .-  ■lUm..^,  liMi^.-fil 
jJit.iiin:il.     .    -I  ►  ;,.  in-u;-. 

[fulU  ili.it  •'•..J  put  .  /i.iiii  .'lu'iii 
.iiu  thiTl' 

Wli.ii  ^.ll^r,:-.l^:J^:^  rc.ii  i-  Ifi'" 
iiol  iiiiK  ..1  '.he  rtc.iila!  -     JuU  hn;  -I 
.il!  ihcu  hi.i^-  'Jc-il  jjiifds  V  ill  .,,;U-i  it  ifti' 
i:cncr.il  pui'l-.  l'cis  witul  ■  '     f    il'  V.-i 
.!>>  hislfri.in   -'Jn^^c^  ptuii:.  ):  ■> 

p^'sMhlc  III  s,.;i^L-.-i  J  i.jllt>j*k  mil'  ii 
^•oihIvmII  jicsliiff  U  hrii  J  IcilIici^ 
I  iistnrij.  J  chiiti:.-:  IjNJit^c.  rcluirn-d 
lo  dcjiers'  shelves  :>  h  '  A  in^  d  cckhraieil 
ri\.ill  fur  c»'nl.iriiii,.<-  n  in  |i*4V  sJlc^ 
CKnlinuc'd  brisk  js  i.^i. ■:./{.  noihini:  lud 
h.ippi-ncil  S.i\  s  .I.nissf  :  "Vl  ,.i  ht-r 
lhiuij.-lil  .IS  hiptiK  lit  Ihr  pi.ti^j  '  .r  l^'lff.- 
I  hi'\  srfmci!  in  b^.-  iinpu  ''  ^cd  h .  ili- 
s«  fiip.inv\  dMfi.  irii'ss  .nil)  inUjiritv  in 
M'liiiUjriK  rt-Oiilliny  itic  [iriuiLUi  " 

M.iff  rcct-iiiK,  whL-fi  iliv  (. Uriiiiit; 
I  il.iss  \^;irk-  iliM.incii.i)  111  l*''f^  ili.il  ■«>ii'e 
h.iiutk-s  i»n  lis  nii>i.li.-!  1  l^ln  (  I'mitij: 
U.irc  i.i>fli.'f  pfiLnIjU'i  icnd'^d  111  nMTie 
i<S,'se  because  I'l  f.l|ill\  cpnw  thf  umi- 
p.itu  *fnJ  jII  Mill  In  put  itilM  MptT.ilmn 


phuliutv  iiilMtnuili.'H  .jlrv  t  Mri;i;> 
W.HK  [K-r*. mI.iI. If-  h.i^r  iii>. iv.t >i.  J 

MlKl-   lIlL"  ICl.lll 

Bui  (  1  iituu^'  jtvf  ii.'t  s. 'nirthi lit'  ii 
iicsci  b.ir^.iiiu-J  l"!  J  V I » ■  I  Tiiif  iii'fii 

I    l"^(  .  ItlC  I'lJIjJCsl  pcilai!\  C-CI  iMlI'M-iCd 

b-.  Ihc  .if.'ciK\  t>>r  jiii-ijclU  tjiiin^'  Im 
lultill  itic  '■iiiiicliin.-ss  {cquiK-mriit 
(  I'Sl  li.iinis  iti.i;  I  Mrnii!^  w  jv  l.i\  in  n^i 
.litiliiijr  llic  .ij:cns\  t«»  tlu"  dirlc..!  Mnihtf, 
Ihc  pn:sir[(bi.-d  lA  l^llul^  I  .'T  p.itt 
(  iiriniijt  icUiiis  injl  u  vij>  inipo^sihlc  ic 
nuke  a  dctevl  dcu-inunaliMii  in  sm  sh.irt 
.1  iMiic  \nJ  tt'nsidcnni:  ihjl  t  l'S(  Ili*. 
^uKi  cMcndcd  Ihc  iiniili^ju.'n  pcru'd  ti' 
MMccrt  dj\s  the  j:1js>  n'lnpjiis  n.'t  unicj- 
si'nrthU  uMiicnJs  ihji  ii  ^ot  a  bum  rap 
Annllicr  rcLCiK  recall  thai  dic\^  ihc 
wiaih  I'f  C  PS{  W.I..  the  sniiikc  dcictiiu 
lh.it  viav  iiscll  J  liic  hav.ird  b«,'i.ausc  i<t 
Ihc  pi'ssihic  inalhinction  nl  a  rc^isUtr  In 
a  way  niusc%  dcSci.1  i.iirrci.lion>  diicl.ir 
t  aihcnnc  t  i.ok  "u  vijs  r.iilicr  tiiniiN  " 
N.'l  lunn\.  h«<v^cvcr.  wjs  ihc^^i^t M'*'') 
line  ih.ii  (.  rS{*  sLippcd  uti  Hs  ni.iiiuta..- 
iiiTiT  f'liiw.is  (  nrp  li»r  alle^cdl^  Ij'lini: 
I.'  tvp'Tt  Ihc  dcJccI  In  ihe  ajiencv 

1U0  language  o1  Recallt 

'^;-\cr!t^i,':ss.  In  hear  the  agencies  icll 
.  ■.  Nrii.i  i»\ci  hai.kuard->  li'  ni.ike 
.■J :  1.1  II  1 1' At  a  /Jii,all  Hi  I  ue  di>cs  lUH  rc%ull 
.1  bad         ;. ihc  i.i inip.in%  nr.  u nrsc 
iMiiiidv  t  «i  .1  ti^n'>ihi\  suit  ■*!  lie  l.ini!iia^c 
■  '  .1  rci.j  ;  iiiili.^r  I',  ten  inip<>riant  In 
r:  .iiiiit.Kiuicis."  •:  l*St  **s  Cmik,  c'vplaiiis 
hev  le.ii  .nr.  r(-,iiij:  ih.ii  tan  be  cnri- 
■■lu'd  .IS  .in  .kIiii.'-'Oiui  nl^mli  "  In  phra^- 
.1  ,   irit  nc*^s  rtr iv.isc  i»aa  s.iIcK  ICt.ill 
\.-:  '.  x  riiiplc  Ihf  .ij;cni.\    ni»t  ihe  cnni- 
p.inv    asscrh  lf:-4l  Ihc  prnduei  Is  a  haz- 
ard ~Uc  di'n't  —qicci  tnmpanies  in  ^und 
up  aaJ  S.U   I  vjvMied  ■  ■■  ^.l^s  C  nnk  "C  cr- 
iainl\'.1l  s  m  *--.sTni  tn  ihc  inuij:e  iM  a  linn 
In  adniil  n  IV  ^ciiij:  tiU iperali^ e  wiih  ihe 
i  niiitnis^'.-r    lhcynia\  e\en  ci'inc  niil 
n1  It  .i\ivlliH}:  like  ^tni'd  illiss   And  lli.il  - 
.i!i  Ui'Ul  b\  Us  js  liMU'  J.,  ihc  wnrd  ^ef' 
niH 

l  -icn  sn.  in.in\  conip.iniC'  arc  fv- 
IretlicK  IihkIu  abmit  JislUssuij;  rccalN 
f  iicsinrif  h.is  put  i.ut  ihc  wmd  lh.it  il  will 
nni  tKnunCiii  nn  an\  l.n.el  t>t  i|s  massnc 
tiK-  rcs.ill  And  .iskeJ  ah,>ui  the  ellctl  on 
s;ik^nl  lis  Mr  C  nik-c  aumni.ilK  i.ntkc- 
'  ni.iker  Inllnwin^  .i  ret. ill  .»J  millmn 
niathiiic*.  in  i'J'"'  Ktr  iK-letliM-  Jctlnii- 


Consumer  protecton  groups  want  the  government  to  get  a  bt  tougher  on  recalls.  One 
cntc.  claiming  tnat  no  agency  s  doing  a  tabubus  pb.  gfves  them  a  grade  d  only  B  - 


Li'jird  vkiiuiii  )jnir>  uuk  mi  c  f^ic^t- 
Jem  I'l  \jlc%  JiiJ  tnjririiiift  -'t  i»tii.i  % 
S.trth  -MtJCJUJii  Sv.irtt.»  hk  .uriu 
irplirs  AVc  lu^r  ulcd  j11  ifsc  tici.x  >%jr\ 
rijpcrs  With  :t»c  i  I'M  AiiiJ  ih..i  •  ti-- 
vkc  prt-lcT  i4.  Icj>c  ihc  nutici  " 

f  >ir  ih>il  mJllet  I  '"J  i>  "nc  tumpjnv 

»un»nicr  *hcn  n  whjllrn^cj  4  NHTS-\ 
fc^jll  lU'tur  vkiih  J  rtigtii  .'I  Ijntilul 
>Uii^itt.s  (  jIU'J  up..n  iM  icwjtl 
Mrn-urs  1  jpfi-.  I.>i  rcp.iu  j  %u>.pcLlcJ 
vkjnJ-vfiiclJ  *i{>ci  JclCil  f.iiJ  lj»vcrs 
*»cnj  ml-'  icJt-ul  L"uri  m  j-.hink:i.rn  \>' 
jijiuc  thjt  I'ft  itir  h,t■M^.  .-I  riupiiKjl 
>Uli>lU4l  Jjtj  Tii.i!»>n>i\  Jtum^  !hcir 
i  jpris  i>>  Jcalcrs  t  >i  the  rcpjir  winilJ  run 
the  ruk  .11  tvkctits  jk.tiJrnK  xkficic.is  ,>ii!\ 
mo  Jiinicnts  *i>ulJ  he  likclv  !»•  rcsull 
In-in  ihc  Jctct.li'^r  vkipcrs  ■  ll  »4S  \u>\  j 
L.i*f  I'l  \taii>iii.»jn>  ulkiiig  U'  each  >ilhci  " 
tjrunihlcs  I  tJ  ^  ilc  I'tcsMciU  Hcrhcn 
Miwh     The  vkh.'lc  ihiiu  >*J>  t„kcn 

Ford's  Ft«p 

Still  I  vtJ  [C.ipv-J  I  v».fiift*iiij  ■>!  p"..| 
pfCN  ti.'in  inc  tl.ip  Mil  SAiCiCLlcJ  thr 
vfinp.iin    icjM'iimn  .!>.    1111.11.?. im"  jnJ 

/^M-  \,»,    >../■<    A/rri,  ;.  Vkhlk-  lpp!Ct.lJl1II^ 

"Ihc  wiijrni  .'t  ttii>.  Iiru-  ■  ■Ij.iftiutin.- til  " 
cdili»n.ili/cJ  ■  \  iilliitijlc  li'iiK  .tj  Uic 
I  v'fd  Ijvk'.cr'.'  .i!L'u(in.'iil  vkill  iruifuph 
uhcn  >.|jn>lu>.  pii'iC  lli.it  ii.i  .InsLT  :ni\i\U 
h'  .i-nliiif  .HJ^vktu-tf   inJ  there  vul! 

S..I  MitpriMti^K.  [cl.Jiii'ti'.  hctvkccn  ihc 
.ml.>  Li'iripJtnes  jnj  MIIS  \  jwJ  I  I' A 
jrc  pr^'pcr  hu?  »...«'!  s>'mc  ni.iniit.ivtiir- 
crs  ...inpl.nn  ituit  Uw.  Mc  tinJiiU  luu- 
.i^M^J  b%  •»  tc»..ili  h  ipps  buic.uii.i-K\ 
nn«tc  lOiKL-fiu'.!  vkiili  ■  imp.».in((  ti>  >*ill  ' 
itian  Li'tifk  tiri^  .lcti.>.t%  \i>l  K-piic, 
I  r-S's  MiditirMiil  M.'ft  t  ulu-n  I  il.-ti  t 
Ihihk  vkC  aic  ..viT/v.il  Milt  v*c  iri.- 
c^ticniL-K  ij(ili.'H>.  ^Ah^.■ll  ll  ...■mi.-%  ti' 
jii!.>ni.'ii>i  ^.iii't^  ■  \!  \Mls-\  K^'^cii 
Mcllntuth  p.'itiu  K'u\  ih.n  tu'.  dfU-u.- 
r>.ilii.iih>n  iltvi^i.'ii  l^  injiincd  h\  .<mU 
1<i  ..f  Ihc  .u'l-iK'.  ^  i-mpl-'%rc^  lint 
Kv.UJ^C  ll  It  |.  .p.irlvt'il  thf  rcv.»n  ol  ^4  ; 
(liilh.'l- \L-riKlc^  MMvi-  he  sj\s  AVe 

iiii!  v.-rin  ll  ■  ^.iK  h  ni.'K-  hell  ili.ni  .inv.  iiu- 
.■i%f 

\i:i  i,.r  ill  iheif  fifvkiiije  Kvith  .iiul 
.l  -ul  ewn  the  .1,'t-rivti-'.  uliiiit  (hjl  ilifit 
.lek-vi  .Ictci  ii.itu^  vi'iiUI  sI.huI 

.  iipr.'vi-iU'.-nt  Oi'^piii-  the  fuk  .<l  t;!ie>' 
l.'f  iicjfli^ieni  u-j^'ttiiii;.  ni.ms  stu.ill  l.'I'.i 
p.inii.-x  .wjil  ii!ipi 'I  .hrmV  M>'m  '(if 
i-\p-.-iw  I  .1  K\  111  \iM.  iu-  l.i:::i-r  m 
l,..M^    ..I .-.   <   n:--  ''It*.-   t  ■  l-tc-  ;'n 

m.inii!  jv  ;  .  >■;■  ll  l':  i  -I  .1  •  f' 'il  iS.ull 
rci.ilt.  .1.  'Iv.-  a-  'ru-^  Nv.rJM-  Ihi-^ 


dic-.li  I  jppcai  •n  ihc  pri«dij».l  v.'u'rc  ni'l 
iMiiij:  to  Ljrc  .ihi'ui  k.'Tidiii  iijifi  the  tc- 
ljJI  '  M.MCMvct  urulc  llic  j^chi-icn'  purn- 
ii>c  pi»*ciN  hj^e  iitipi"srd  ihr  tjic  >il 
JettM  tcpi'iiin^  I  L.iinplJin.  ittjl 
'cscn  iiiivk  >kc  ic  MfiU  hciring  jtH.ul  J 
trjwUi'n  k.it  Ihc  lomts  thai  requiic  tCkdlL 
iTuvhc  vkjs  IcNs  ihjn  halt  hul  ihjl"*  nnls 
4  ^ucss  ■■ 

The  j^riitics  jIm'  f!Cl  M'ltielhinj?  Ic%> 
than  hi>;h  nijrk%  t.>i  iheit  efl.iri-v  Itoni 
riiv  iri'nmciil.ili»ts  jud  ...immjiiict  pti'let- 
i\s>n  nii'ijp>  th.ii  vk»'ijld  like  li'  ^ce  Ihcni 
^01  J  hil  ii>ui:hcr  One  nut  .p.'ken  ti  ilu  i> 
t  Ijtetuc  Dill.'Vk  diiet-l.-r  .H  Ihe  <  eiilet 
t.<i  Sj|«rts.  vkhn  d.'cs  ni'i  ihink  "jMs 
.i»;eiiLi.  i>  d.'ing  j  ljbijl<iii>  (I'h  i<l  rculK  " 
■\>  head  .i|  the  .irgjm/jliun  ti'unded  t'> 
Ralph  '*»4JcT.  ».h4ive-(  nuite  Al  Anv  SftrvJ 
licli<d  ti'  inspire  Ihe  trrjin-n  .'I  NHlS-\. 
DiUiivk  ne».eis4Jils  speaks  as  a  desil's 
advocaie  uherc  the  auli'  aKcntfO  arr 

i.  .>n,.etned  Sass  he  "I'd  have  Im  sas  ihc\ 
.lie  vkiirkina  ai  a  B  -  lesel  " 

I  nlual  .'I  \M  1  SA's  rcliatise  mti  ti'ii- 
sijiiu-r  Liimplainis  as  Ihe  basis  nl  mans 
1C1..1I!  iin.es|ipiinns  i/>ui;e  C\.  DilK-w 
aU.i  Lh.iiges  1h.1i  Ihe  a^eius  is  imi  slow 
III  iauiKhinjt  invesiig.i;i.Miv  lie  points  in 
Itie  li>vk  number  ol  MilS.-V  uiseslttia- 

ii.  iiis  during  the  Sunn  seaP«  1'*''^  '4  and 
i..uik.ludes  "Ihcs  iiiusl  h.ise  Lil^cn  4  l.-i 
..I  Inn^'  Itiiich  hnurs  "  He  .uk tio* ledccs 
li.'Vke\er  lhal  "Mtue  j  ■\diiunislral.<i 
J. -.Mil  t  l.ishr.iMk  L.itlR-  in,  tlies've  irn- 
pii'\cd  sharpU 

(  ari  ^a•,h.  spcci.il  asM>,taiil  In  (  las  ■ 
biiM-k.  »4idunKall>  siik.'^esis  lhai  lite  B- 
CriuJe  IS  "sen  t.hariljhlf"  o\  |)itl.'»fc  and 
is  \cit.iinK  liitihci  lhan  he  u  -uld  ha^c 
jiiscn  in  ihe  past"  I'reU-truit:  nni  lo 
o'liiint-nt  .m  iIk-  w.i.ik  .»l  ^.ll  IS  \  s  pici- 
.■us  adtliiiiislt.ili.tn  Sasli  pmrls  nut  llial 
■iiiidei  Mrs  (  lashri^'k ,  >*e  hase 
p.indeil  llic  deliiittiiMi  nl  a  s.ilet\  -lelaleil 
iK-led"  lor  c^aniple,  a  prnpcnsily  lot 
eii^iine  sl.illing  in  vmie  I'lsnmulh  Vnl.ujrv 
lie  *.t»n(.edes.  houeser,  ihal  "jjivcn  ttu' 
lesHuiLXs  Tin  sure  v^c  i..itild  liiul  tither 
L.ises  u.uths  «i|  reL.jlls  "  A  .  lor  :he  .iiicn- 
Mnilnie"  li>i  KceiMMit  LuiuiiiiKr 
vniTipLiints.  uhuh  Dilltivb  denniirKes  .is 
J  re.il  disaster."  S.ish  puinis  nui  lh.it  it'. 
ivseUi-  operaU'rs  are  JrcqtieniK  usei- 
*  helmed  b\  iiKonimn  calls,  "particular^ 
•Af'.eii  a  1..ISC  like  the  1  irestune  lircs 
...mt's  up  '■  HiU  Ihc  .i^tcnc-s  is  t.^niptiieri/- 
MjiT  int..rni'.ii|im  so  ih.ii  c.illers  cm  ^cl 
ptotiipl  ans\*ers  in  their  tjueslioiis  ah.ijil 
juio  recalls 

\t  the  sanu-  lime  i.Misideiinjt  ih.il 
SIIISN  no  l.'tij:!'!  Ii.is  to  pio^e  iniurs 
li.'in  .1  Jc'lci.1  but  tieeil  oiiU  dc-lcrmiiie 
ih;'  itkeliho..d  ..l^'iio  h.ip[seninj:.  I)iil.>vk 
ihink-  lliL-    mcfus  I.Kks  .ii:^rL-s>lVLMK-ss 


SpciilKalls  he  thafpes  NHTS.\  »ilh 
dia^jiitip  lis  led  .'Vci  Ihe  f  nrd  lransrTu>- 
«.ion  t.a^  now  undei  invcsli^alum.  i^hich 
Dlllovk  k.ljl||is  Vk4S  >p4iked  bs  d  leltcT 
hum  his  o[(!aiiij4lion  lie  alwi  .charges 
lhai  m  lepKint;  NHl  SA's  requc\ls  lor 
ifiKirmaUiin  un  il>  tiarumuMoox  "hord 
suiled  till  iliree  mnnlhs  tin  ihc  question 
o<  ihkiludmg  Irucirt  in  it)  dala.  and  tt  u 
siill  ln;hlmg  ihc  mscsiigalion  iiHilh  and 
nail  "  Stunned  bs  Pillovk's  accusainmw 
1  ords  Misth  li'ld  Di's's  RiNUw  'V.c 
are  not'  lle'scra/s'  \*e  hase  ciuipcraied 
lulls  »nh  the  agen^-s  and  vull  Lonlinue 
lo  do  s<i  The  '.Mils  ihin^  we  ask  is  Ihal 
lacls  sh-'uld  he  scp4raled  Irom  allega- 
lions  '■ 

SUatchtng  th«  Bounds 

The  undeniable  tawl  about  recalls  is 
that  ihcs  are  bound  1*1  incrc4!»c  N«.it  nnly 
arc  the  agenac-i  flexing  their  muscles 
more  \  ijsoriiusl.s  but.  in  liability  taves. 
LMuris  aie  siretching  ihe  hounds  ol  nor- 
in.il  and  intended  u>c.  making  m4nur4c- 
lurers  responsible  lor  the  use  til  their 
pt. 'duels  m  vka>s  neser  dreamed  tif  by 
tlicir  designer,  hfti  The  housewife  who 
w.as  nearly  elciiiT.rtuied  when  the  put  an 
electric  cri*.kenr  p.n  inside  her  tub  u>  heat 
the  bath  water  ^nd  in  (ralirorni4.  a 
woman  settled  mil  ol  court  alter  suing  a 
cheiiikal  ciimpany  because  she  received 
a  rash  while  sunbathing  nude  on  a  Uun 
she  had  just  sprased  wiih  its  iniCcli- 
cide  C  ompanies  are  4lst>  being  burned 
hs  absurd  rulings  by  the  agencies 
ilieinselses  Pennsy Kama's  Standard 
Noseliy  Wnrks  was  nearly  lorced  In 
call  b.»ck  lOO.IKH)  sleds  because  patnt 
on  the  runners  cnniamed  lead  Claim- 
ing that  "kids  don't  bile  their  sleds." 
I'rcsident  Norman  Jlnsen  won  a  one- 
\e.ir  exemption,  but  has  neserlhele*>v 
<(wiiched  to  using  mure  e^pensise  non- 
leaded  paint 

To  guard  against  recalls,  urges  The 
C  .inlertMice  Board's  Pal  McOuirc,  com- 
p.inies  shiiuld  "learn  a  lot  more  aUiut 
how  ilteir  products  are  ustrd.  build  safety 
into  eserything  they  make  and  worrj 
K'ss  about  sivling  "  Says  NtcCiuire 
■Si'hody  eser  recalled  a  product  lor 
being  ugly  " 

Meanwhile,  Ihe  ultimate  rec;UI  may 
ha\e  surfaced  rccenlls  when  the  l/'niver- 
Mts  of  Sorih  Cirolma  c.illed  back  the 
V  MVUllplomas  It  awarded  to  the  class  nf 
W**  It  seems  that  mure  than  I.IXX) 
^r.idii.ites  had  complained  lo  the  school 
1h.1i  the  ink  on  their  dieepskins  is  lading 
Which  onis  ^!ocs  lit  show  the  degree  lo 
whkh  recills  hase  become  part  of  the 
Atnencm  condiiion 

KtlJlJ  HI  I  Willi  \i\RK  t.t  VtNSClN 


DEBATE  PROPOSITION  TWO 


RESOLVED  TlUT:     THE  FEDERAL  GOVERNMENT  SHOULD  ESTABLISH  UNIFORM  STANDARDS • FOR 
THE  REGULATION  OF 'COMMERCIAL  ADVERTISING 


There  can  be  no  doubt  Umt  advertlBing  plays  an  Important  role  in  the  Ameri- 
can econoay.     A»  they  have  for  yeara,  advertising  expenditures  continue  to  ac- 
count for  over  2  percent  of  our  Gross  National  Product.    On  a  per  capita • bas la , 
the  United  States  spenda  three  times  as  much  as  the  number  two-ranted  country. 
West  Germany.    Yet  while  few  would  dlaagree  that  advertising  has  been,  and  will 
continue  to  be,  a  vital  factor  In  the  economic  growth  of  this  country,  a  number 
of  critics  aay  that  much  of  present-day  advertising  Is  wasteful,  manipulative, 
and  too  frequently  false,  unfair,  or  deceptive. 

The  regulation  of  advertising  reflects  a  conclusion  that  consumers  are  for 
the  Boat  part  not  In  a  position  to  protect  their  own  Intere sts ,  because  there 
are  simply  too  many  products  for  consumers  to  test  for  themaelves,  and  the  pro- 
cess* of  testing  Is  too  expensive  compared  to  the  cost  of  most  products.  Fur- 
thermore, the  regulation  of  advertising  can  also  have  pro-competltlve  conse- 
quences.    Misinformation  not  only  deflects  consumers  from  an  opportunity  to 
make  a  choice  on  the  merits  of  rival  products,  thereby  mlsallocatlng  economic 
resources,  but  misinformation  also  creates  the  Immediate  danger  that  true  In- 
vention and  Innovation  will  be  replaced  by  spurlotts  advertising  campaigns.  Sim- 
ilar antlconsumer  and  anticompetitive  effects  can  occur  where  all  companies  In 
an  Industry  maintain  silence  with  respect  to  strategic  product  data,  without 
which  consumers  cannot  make  a  sensible  choice  among  rival  i>rands. 

While  most  observers  agree  that  some  regulation  of  advertising  by  the  Fed- 
eral Governmentx^ls  necessary  and  desirable,  many  are  convinced  that  It  le 
vitally  Important  that  Federal  Involvement  be  kept  to  a  minimum.    The  advertis- 
ing Industry  In  the  United  States  has  a  long  history  of  heavy  reliance  on  self- 
regulation  in  order  to  prevent  further  Intervention,  however  well-intended,  by 
outside  parties  whose  efforts  could  aerlously  Impair  the  proper  function  of 
advertising  without 'making  any  algnlf leant  contribution  to  the  effectiveness 
of  advertising  regulation. 

The  principal  Federal  agency  charged  with  the  responsibility  of  regulating 
advertising  la  the  Federal  Trade  Commission  (FTC>-    The  standards  the  FTC  em- 
ploys in  regulating  commercial  advertising  are  grounded  In  Its  statutory  man- 
date and  shaped  by  the  opinions  of  the  courts.    Several  key  cases  have  been 
decided  by  the  Supreme  Court  during  the  last  few  years  concerning  the  protection 
accorded  commercial  speech  under  the  Constitution's  first  amendment.    These  and 
related  matters  are  discussed  In  the  following  articles^ 
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PRIVATE  ENTERPRISE  AND  PUBLJC  VALUES' 

Advertising  and  Social 
Responsibility 


CtHu:%  »h«i:<ill  fur  mure  nwul  tr^ptirDbihilily  in  <iJvcnik- 
ing  t»hviou\ly  think  ttvtl  Mimclhiny  is  *rt>ng  wuh  il.  i>t 
M  Ic4i<u  «ith  Mimr  uf  Ilk  manifcNUiinnk  They  air  culling  tor 
an.tmpmvcmcnt  ol  husinc»v  pcrfnmunLC  in  j*dvcrti*mR — 
vuiuntarily  if  p»u».iWc.  tir  by  govcmilicni  cnUirvcnicnl  it 

In  rctrni  yrjfk  Uie-e  crilKi\nis  tif  buMnesk  aJvcrtiMng 
hiivc  been  cjiniing  trtim  nwny  ptiini*  iif  th«  conip«i»  Tbcy 
ate  mM  itll  cnnMMcnl  with  eM.h  iHhc(,  niul  ecommtics  (Iik-n 
nw<  cndiir>c  <til  uf  them.  Inuifar  «&  eC(moniK'>  ba^  been 
vriliktfl  {if  ^dvcnirting.  II  has  ttKUscd  mmnly  <in  two  i^iiucs. 
One  ihc  'tffctt  itf  i«l*crtiMng  on  ctmsunvcr  prctctrntcs 
bcllm)^1l^lk  h«vc  debuicd  whetlier  il  ikick  in  fact  have  mtK;h 
influenve  "n  Liin?»umcr  Lhtm-ei,  4nd  if  it  dt»ci.  whether 
hUNineM  i»hiiulil  he  in«ir  irvp*mviblc  in  cxcrciMng  it  anJ 
whclljcr  ihe  j;u%cniiiient  <ihould  rcguijlc  advcrtiiing  if  tr- 
%pon*ibiliiy  luiU  in  \onic  osciuial  »a>  The  oilier  is  ihc 
ltii>Mbi!ily  ttui  i*dvcrti*inj!  may  \niilcr  monopoly  pi>«.cr  on 
Ok  MTllcr 

If  lliJt  !»houM  be  the  {lencriil  effect  ot  <Ml%eniMng.  hardly 
anyi>ne  vmuld  think  thai  vt>luiitdr>  exerciM:  of  huMnesj.  re- 
Npimvibility  would  be  an  efleitive  remedy,  bui  il  is  not  eu>y 
lu  »ay  whJt  public  polu  y  unuld  oc  culled  un  to  do  jNmt  the 
pniblein 

Advcrtitin)(  and  the  Prlnuicy  uf  Wank 

Conccmmt;  the  1u\t  issue,  the  eflect  til  advertising  on 
prelerciKeN.  ecoii«»niic%  liavli-td  Mm«e  ditliciilty  putting  it  in 
perspcciise  The  theory  ot  value  uvujily  jssuinev  thu'  con 
NUnier  Kjntv  dtr  "given."  prinury  clcinentv  which  the 
niuiket  ccon4miy  <i»r  any  ecunoniic  \ysiein  having  convinner 
welfare  j\  it*  mi*in  puf]H»ve)  endeavors  to  wnvty  Butadver 
living,  ji  first  gljnce,  »ccmv  to  turn  the  \y\teni  on  its  bcjd 
II  pfrlerrnces— wjntv~vjn  be  altered  tir  i worse')  i  rfaieJ 
by  advert iNing.  ihey  ni>  longer  veeni  vt>  pnnury  Inviejd. 
they  vecni  to  be  prn<luced  hs  the  very  cctmoniic  prsn  rss  ih.n 
wekv  lo  vai<\l>  them 

Bui  theve  jppeuranoev  veldotn  vui^ive  a  second  glance 
We  have  to  rcinrnibcr  that  the  jwumi'iiojiv  ol  iheoiy  jrc  tor 
ctinvcniencc  tiniy  iliey  do  mi  piir|>»»rt  lt>  (levvribc  tin*  real 
world  \tv>  cctMHuniviN  rcjlly  bcheve  that  ct>nv»iinci  preter 
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ence!k  are  nothing  but  an  nutpul  tr«ulling  from  advertising 
input,  or  that  aJvertinngcan  actually  create  want*  rndcpcn* 
dcntl)  ill  the  lundamcnul  dnvcsand  bchaMonil  propcrciinefc 
of  ciinsun»eri.  It  may  influence  them.  4U«  a»  other  cir- 
cumiiUnceft  uf  ttuciety  can  infliKnce  them;  penple  arc  not 
Ixim  into  the  world  with  their  tastes  and  ptrferences  fully 
Inrmed.  But  all  that  ts  beyond  the  reach  of  the  economisl  It 
IS  the  sphere  of  the  jtictologiM  and  the  developmental 
psychologist  Human  beings  enter  the  Tield  of  vision  uT 
economic*  when  they  appear  in  the  mariet.  ihc  workplace. 
Ihe  queue,  the  polling  booth,  the  bank,  or  the  welfare  office. 

Choice  and  Afnuencc 

Whaf  ap)Karh  to  he  the  responsiver»cs!»  of  consumer  hc- 
huvitu  to  adsertising  is  probably  doc  largely  to  the  cnst  »if 
inlomiation  and  iinuge-formatiun  in  the  affluent  American 
economy.  It  docs  mn  mean  that  producer*  of  goods  and 
»crs>ice»  can  shape  wants  and  preferences  to  fit  their  re- 
quirement*. Models  in  Ihe  economic*  texilxxik.*  arc  apt  to 
au»uiiie  that  cunsuiuers  always  know  exactly  what  they 
want,  what  goods  and  seaices  will  satisfy  their  wants  and  in 
what  degree,  where  these  goods  are  to  be  found,  and  how 
siinilar  goods  differ  Jrom  each  other— all  without  anyone's 
having  pnividcd  them  with  this  infortnalion  and  without 
cKperinieiiting  with  dtllerent  combinations. 

There  may  have  been  a  limf  when  Ihc  average  family's 
Ciinsuniption  a)nsisied  of  allocation  »if  a  severely  limited 
incooK  among  a  few  staple  commodities  so  as  to  gratify,  as 
fur  us  possible,  a  few  simple  and  urgent  wants.  In  a  subsis- 
tence ccnnnmy.  where  tJte  typical  consumer  muM  spend 
most  of  his  wictime  on  basic  food-iluffs  and  rudimentary 
shelici  and  clothing,  he  di>cs  nut  need  much  inlonnatmn  on 
tlic  nature  and  availability  of  commixlities.  Tlicre  is  no  point 
in  advertising  yams  lo  the  Melanesians  or  rice  tii  Rurriiese 
peasants,  Advertiving  Ucvchips  when  giKids  become  so 
ahundani  that  they  must  compete  for  the  consumers'  aitcn- 
tnm.  The  Amertcan  economy  is  far  beyond  the  point  of 
meeting  a  tcw  stable  and  pressing  wants  The  incicasing 
elltirt  devoted  tti  marketing  and  selling  is  largely  due  to  the 
advanced  level  of  want  satisfaction  it  ha^  achieved  and  the 
greai  pmlitcration  of  means  of  satisfaction 

From  the  stdmlpomt  of  an  individual  seller  ot  giNxls.  tins 
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rtliin  H  J  niJlirr  nl  itrt.  c^miv  if  hr  i«  in  Md  «  |Mt«ilh>ti  in  ittc 
nuiWri  i^rjiciu  ttic  I  iitii]>ciiii\c  m-IIiii^  rltim\  nt  hi%  ri%aJ% 
Sti«  k  rvt  iit.thii  wiiif  1,'lr  JrivruK  on  ilir  ijujlii^  itiu]  i  hsI  nl  Itir 
«rllitii.*  rllor^  j%  •*rll  j\  nii  ilic  iiiitin\K  k:hji«k  iritslu «  Jiid 
invi  .<l  the  jnt^  lr%  Miltl  ^\w  rmiiitiiiu  en^  (ttirnticiii  i.ntti{cU 

rtw  .louoinrt  ^niiiix  jii  iiiiriiiii<n  Ki  t>uy  4  (trtnlui  I  llul  tr 
>M\  iiiii  I iiii\umr J  1>rli'ic  Ui^tIv  hct.«u%f  ti(  wh4l  Ite  i%  liild 
jUiui  il  inliirnijtiiSi  •md  mui'c  iu4l  cnnvuilipiinn  le\\\ 
\t\c  %.ilt%(vint: .  j^iJt.H«  nl  llu*  imihIui  t  li*iltl  l\x  turnu 
liMit  III  itic  «k  t\hlti  htiv  ji)il  ^|l^%^^urnl  \jli\tji  linii  jrr  nc\  f\ 
\jr>  Nil  jJk  rflt^t  t.  jn  Inii^'  ^uxUiii  J  (ni'tiUhic  niarkri  il  ilic 
|iirlcir>ur  i\  llrritnt!  nt  il  ^  i%  ili%jppi>inirj  hy  lite  (irinliKi 
t 'niiiiuru  mI  tii\inr>  i\  lilicu'C(  t*  illi  ilir  *tv*.  kii^r  ii(  priKliK'1% 
M-fMvc^  lli-ti  Ijilrj  itnlvk  itVNtjiuliii}:  hrd%y  %jlc%  pnniH) 
imn  jiid  k'liiurnt'd.  \lillliil  rtl<yi\  in  itijru|<u|jlc  t^tink(in«ri 
piclcrciiir\  lit  iltcii  Uviii 

I  hk-  I'liiiir  jitiH. ill  \jlt-\  |iiiinVilinii.  iii  iiltici  unuU.  Iu% 
{il  i«L-  jikliiMvj  in  icjIiU  -\il\L-ni%ir^  iiu>  iiiriucniL-  ij%ic%. 
(I  iiui%  ii'^L-jj  |iii'k-i('iK  c »  jiiJ  Ji»«.Ki<  In  ii)ii%uiiiL'r%  itic 
C%l\U-tU.-  nl  ^'ihhIv  jnd  -^-IMiCv  lllJl  \k  ill  \jll\l>  w  Jills,  Il 
iiuy  |ici\Ujilr  I  nUMiiiit'i  N  in  rt|iirriiMriil  uHli  ilir  iiuliuiMti 

Hi  UIIU-<>liM  .|lijllllv-s  III  t)('>^  f!iMHl»  Jliil  M'IMirv,  htll  II  l^  linl 
scU  %  jIlilJlill^' 

l.t.niuiiiiiv  s  it-iJiTiv  J  III  III  pirjuilur  in  Ijm^i  ti|  ihc  kind  nt 
v'ni\iti^'  lli.ii  i-iijh|i.-\  J  Miii\tiniL'i  III  \j|ivl  \  hi\  jni\  jiut 
i-^vNiNC  hi*  iHi-li-u-iufs  iiiiHf  rltCi  Mvrlv  vMih  IImii  withmil 
II.  «k  Mil  iiiiiii-^%,ii|.I.K  Imn  III  |iii>)h>nuiii  iii«ii%i\  [lu  ludiii^  tlir 
iii\i%ii|  iiiloiiiMiiiin  .iiul  tiMU  li  MviM  ad^rniMii^  iim>  inri-l 
(III*  (nuiK'ti  i<iU-i.ihi%  Mill  hill  tun  M  nt  il  drn-s  Dh- 
riijikri  |i|i>t  t-««  i\  tini  iii\uiilK  in  lul)>  veil  (Xilum^  -Xd^i-i 
iiNMii:  I. Ill  ilv.  ini-  II  ijn  I  mm  intriniini.illv  l.ilsr  iinJ(.'^'* 
vkiitiniii  tiiioi iiii'ii:  mnvUMiri'v  Wli.ii  iHi^hl  in  lie  dtnir 
jhiiui  ihjt  piiihkiii  IS  A  qiu-siinn  In  Mtiuh  Mr  «*|II  irlum 
jlirr  1.  inividi-iiiii:  tht-  nilit-r  inmiv  td  iiumtitni'v  pn^ri  II 
jdvrnisni^'  hjs  Ilk'  vlti'vi  III  (.iL'jIiri^  ititiju>|Vi|*  ,  <it  muisC. 
Ihi*  ki'lUdriiri  iDiytil  viui'virtri  \tillK-  inlnMlijlKi.i  h*  hi*  ino 
dCjiK  r>iiiii.'t|i 

Advertising,  (.'(unprltiiun.  Mnd  Ci»ncTntnitUin 

In  huMriL-vv  nunjcriv  tu  jjvrnivil)(;  rxdiHivcv  il  iii,iv 
%CK'n\  jh«urd  ii<  jvk  Mticttu-t  jJm'IIIviti^  iu  ;in  jt^ciU  nl  1.11M1 
[x-iiiiMit  \U*.'\  Jtc  .uiiii'h  LnnvLiniiv  III  lltr  ticKC  iiviji|r>  Itu 
v.ilcv  ili.ii  1%  iiu-  vi-iv  CNNiTcr  nt  l,ii«[?  wjlc  Jrd  uiMtlnuiivi- 
J4l\<.-ni«ili-j  n|  LnnMiitU't  ^-nndv  L'i>livf  tiliniul  i-innoM'u  v. 
un  ihc  ii)hi-r  turui.  di'lnu-v  jiuic  '  Lun)|viilhin  J>  i  «n>iiKrl 
xlJiv  in  »l>it  h  i-\L-r\  1 11  HI  IV  imi  vnult  In  innuL'iK'C  llu-  nurkfl 
iiidi^  iilu.iUv  i  imi»  .III-  nifu-ly  prii  r- (,ikrrv .  jrAl<j%  p*ui" 
tint  iMilu-J  I  Ki\i-i  V  ju-  jxxunicd  In  tv  jiinv  idt  il  j|ic..-»  w  iil> 
j|]  i>iL'  inliiMii.iiinii  ttiry  nn'd  Sfllii)^  iMviv  itv  Ihriclnit' 
Nv  in|)iniiiv  nl  'iin(H''rtci.'iiun  '  I>ic  'vnij  i->  uiiUmuniit: .  11 
.ip|v.irv  in  iitrjii  j  rriiicilidhlc  di'lcit  ni  vimtc  vtm  l.'i.; 

VL  niixrv  vi-lt^iKii  vhnvk  nun  ti   iuut'in  j'xu?  ""'"^Jn*]'*'/;, 

ICt'ltnitN.  HI  l^.  inviv  nl  iTltnritUl mn.  vCJfLh.  jrid  itli.'^T 
tniiiijttnii  >^tk  [>  .1  iiuirkci  iv  Mt-U  turnivhcd  v^tlh  (K.On^  vrlli'lv 
witii:  ini  i,r>ti>iiinrr>.'  piiKh.iM  v   "Ahji  miKi  I'v  ifu-in  iv 


I  tint  cniMiinii.  ninniipii|> .  und  iiii)in(<nl>  On  4  tew  liiry c  wl 
Irivt  in  (inivuitUT  |!iN)d<  jiiJ  %er«ue> 

jdvrniviii^'  Kjw^e  emiinniK  cniKenir^iHin '  Ihjks  11 
k  tcjle  iUld  pic^crve  niiiiin]N<l>  '  lMte\  il  hlnt-ludcr  ii uiifvli 
ii^c  citiry  anil  umler  nutLci  pti^ei  on  iili^'upnlivni  limit 
ihji  c^n  use  II  III  ihii*r  cndv"*  I>ticv  n  kKumi/e  tlie  tnnvumcf 
ti>  hutttevvihg  niiiiin|«iil)  [trucv' 

Se^etdl  ciiintiniic  vluilics  sime  WmlJ  War  II  K^vc  ltd 
vttiueJ  llie  divunieni  ihJl  adsenisiii{:  ini-iC4«e«  iridusinji 
iniKCiiitjlinn.  diid  h>  inlcicmc  nK<iMi|«il>  Nu'hiilds  k«ldtii 
Irld  jhis  view  utMiui  Ihr  Hiiiish  ccniinni)  Willuiii  Ciuiiannf 
and  I  hnnijs  WiUui  urvued  ttiul  <iJi'cnisiii|;  cosik  prttdiKCd 
ciincenirnlinn,  cnlrv  hanicrn.  and  high  pndilk  in  cuhsumcr 
lEtNidk  induslnes  III  the  United  .St4lr« 

M  adsunisiti^  indeed  leads  lu  high  i.(im'rnir;ilK>n.  it  may  he 
hCiiiusc  ilirrc  arc  ccunniTiick  nt  ^calc  m  ;id>eniving  iImtH 
Inienvivc  viud>  lit  ihiv  liy]vil)ic«ik  htfv  failed  iti  prinluvc  iin> 

0>nsumcTs  i\o  shuw  loyally  to  certain 
brands  under  certain  conditions,  but 
advertising  seems  not  lo  be  the*  principal 
a^ent  in  creating  loyalty  or  prolnnginc  it 

iiinviiiiin(.'  evidciKC  vii|i|xinin)'  it,  iir  pmving  lh<il  Ijr^c- 
wjle  ijiuniil)  disi'nniilv,  Im  cxuiliple.  telcvmuin  jdscrtiking . 
L'nni'ei  »n  iHlvMnlj}:c  nn  lai^e  sellers'  Nor  ditr\  jUscnisini; 
scrm  linicnriulc  hi^h  hijnd  lti>  jIi>  Ihjl  is  disprnpnninnjlc  t(i 
sc-llin(.'  elltid  and  thai  jicrMsis  nsci  lime  mi  4%  in  cnireiich 
ihc  p<isiiiiin  lit  ttic  sclk-r  Ctnisunicrs  d"  sho<«  Invjliy  lu 
t.'enjiii  hiunjs  under  lenain  inndiiinns,  h^i  odvenism^; 
scenis  nni  in  l>r  ihc  printfpjl  ajicnl  in  c.aiing  I^vjlty  or 
{iinlnn^'n'.  il 

Bill  1^  •  sialislical  cst,K-nk;r  nt  l{>e  rcljimn  nclwr-cn  advcr 
Using  ai.J  luim  c*^''iilinil  t>  ilvtl  ci^uivikiI.  Sti.;.e  sludio 
hjvL'  Itand  a  furs-'in^jt  rrlaluinslnp  tx:t»ccn  adtcnismi; 

.1  (vfflil  nl  sjk'v)  uTid  L-oiKTnii«:Mii,  \nih  advrnisinp 
iiilL'usitv  iiivfcastny  up  In  MHfte  ifjtcrnwJijtc  level  *'f  i:i?n- 
Leiilialicn  jhd  ihcn  Icvi-liiiy  out  ni  dct-'ieasint;  Olh^-'r  sta.'s- 
:<t  j'  invfslijjalmps  Vijvc  fuilei'j  in  nmlirin  an^Vvuth  rcr.'linii- 
^h;(^  Nnne  nt  .lhf>c  ihscsh^-jiinns.  L-cnainl)  .  shr'm  li.- 1 
ailvcniMn^'  is  arju^r  nl  Inj;''  ctinccnliaii'in  Ciiinni»iii  scfiic 
jlnnc  vMiiiliJ  ,i»ri^iiihly  IcaJ  us  tn  c»j<i."l  lue  Inllimmj; 

•  f'lirr  nuHiiif  i|  •*■. »!'  iirniv  tlul  hjsL-  dnniinjnl  jHisrtmns  m 
ihfii  nijitkf'it,  M  rw  -I  ■■'  p<--,itiiii)  re  sis  nn  icchnnln^  ,  irr 
rcstitis  nl  pasl  ii,mivaiion,  ciunniiiics  nl  scale,  (^oscni- 
[iK-iilj|  tii>iR'h'>..  4ir  Mnnk'T  t.K'ltirs,  w  ill  advcnisr  if  they 
lm"  cnlar^'c  ihcir  nuikels.  ind  ui|(  du  uinic  imajre  nr 
|iiil>nL-iclaiinr»  >dsciiisin(?,  hui  Mill  pmhahly  advertise 
less  iluii  lltc)  u-.-uld  i(  /niitrdiiied  uuh  Urpt  and  {vmcr- 
tul  iivals 

■  0|i^iip«»|iviK  fin'is  scM'V.f;'  fiinsmiicr  gtHxlv  <tid  scisiccs, 
cs|x*L-ij||y  ihisc  iTixfk/ 1*"!!  in  ind  vKiiial  packages  «»t  siwaXl 
♦  jIiic  -atid  tcpctilisc  jiia  'iisc.  aix  likely  in  !,t»f>i«-  hi^-hcr 
Tiiln>s  r\  j<lvrniMn>r  m  s.r'cN  lt:jii  tlrm^  not  cnfra^cJ  in 
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v^\»  J  iM  I  (hum  in  I  It  mti  tuiv  in^  i  ntmlt  linn^  <llintt 
HmnaiiU  |iiiidut.ri*  »ti'd»  l«i  nlliri  hukHiCkwrk  41c  h^cl* 
III  pirfrr  ititirt  h.:.Mr>iKlv  ii|  wlrt  pnmMii nut  Ui  m<iv»  mrdiu 
d4Ki  Hiving 

Thi»  nii|  n«jii  mjl  ;iiiM.ciiif  jlcd  indu\inc»  w  ill  »h4iw 
4  Ji\|Hi|p<inii>njlcl>  hi^hrt  iiull.i>  nn  ^JvrniMiitE  (ban  lr«« 
tiiikcnlrjlc J  Miir*.  »f  mhrr  \hin^\  atr  r^ual  \  rrlaiudy 
uiu'tiuvrrtUjlCkl  "luduNir^"  »ui.h  4»  iicnrral  tcuil.n^  f^^  dr- 
|unii.?n:  \inrrt  nr  IimkI  tdjiliiig  nlirn  tluivkk  quilc  liitsti 
[jlh  V  i'l  iidvrniMiiK  In  ialc\  lirt  ausc  uf  ihc  ncvrwiU  of. 
iiili<i[iiiii^'  k  iiii".iiiiirJ>  .  iiiiiitiuiui\U  jht'iil  prucN  jnd  jvdilj 
hil(i\  I  iiTir  t>n  t  iiiH  vkj>  lit  iMil.tiiii^  Itir  rtlrLtnl  id^rnis 
lilt*  i»M  iiMtirntt jlnm.  nr  rxrti  nt  ilrlcnt»miii|;  whciltci  tun- 
ifiiiijiiiiii  tia>  jii  milciviiilriit  mllucnic  im  ^d^rniMHB  m 
irtiMh  »>iit  »UiutK\  xhiiw  luh  ilivcrxny  m  ptivsihlr  mlr* 
liir  jd'CniMrij'.  bul  liitic  il  jiiv  pirdinjhlr  trljtinti  lo 
nu)tiit{i«ilv  il  i.iiTuriitr'iitiMi  i\  4  ('ii'*>  ^it  muniUHiU 

arc  .iiM  n»  lium  \\iiu\\;  mipirwiniiN  jNiui  asJvrniMiin 
itditi  trii'v  iMiiii.  the  intisi  mvuI  inrilmn  tin  iiiu^r  Inniu 
liMii  Ihc  Ijt^ir  .ili^iMiHiliotii  srilrt>  ni  miKimirt  himkIn  ^nn 
iriitiatr  (ujvik  nn  1\  ijmpjik!n>.  jliMftj:  if»c  *ic»»ci  a 
»riis.'  nij^kivc  priMjjsivc  cllnn  fur  Mtijilc  hrjtidx  even 
lluiti^'ti  itiv  jil>rnisiii^'  mitljv  nij%  tx-  ptujtuniunjlts  nn 
i!irJU-[  Itijii  ihtii  in  inii. luu riitrjirj  indu>liirv  Itui  trlv  mxir 
nil  Miht-r  itH-ilia  1  he  nuii'i  IV  jj>cnivcis  hjvr  Loinr  In 
tMntMi|i;r  j«l>rr1isinv.'  il\rM  prnpnrljrv  dtu^'x  Jiid  luitrl 
iit>,  tx'rr  Mi.ip  .itiit  JiUriirnK.  Mitl  ditniix  Hul  lt»cic  Jic 
jiiiiiiiJlit.-N  jitiiiiniir>ilr  piiit.lut.rr\  Jir  jiiuin^  llir  htt:^'r\l 
>|ViiilfTN.  ll>iiiii:ti  thfii  JilvrniMOk!  sjIcmjiim  i\ \rf%  Inw.xn 

IN  X  I  X  1  .  ihiiii^h  It  n  iini  4in  nhtii'pnlistu  \cUrf.  \  c 

Minii-  ImKi  iri.iniif.K  liirt-rN,  nioiirts  nf  hUNsiru's  jiiJ  nt  pjn- 
tvhiiw,  ami  ti.iiutiist.-rN  nl  lijiiihiii^*rr  \1«jikIn,  itmui^h  iKii 
nuriiris  .iir  suhsljiiliJlU  Lnrnpi-iiiiNe  I  ik-I  iiiilii\irir\  mk  ti 
as  »jMiit;  i  hanks  .mil  appliaiu  c  ri-i.iilft%  ni.iv  ^'ive  ihi'  sanw 
iiiipirsMxn  111  [H-tsiMcnt  ptcwiur  nn  the  utv  »Hh  a  small 
lijiliun  «ij  Ihc  iMitla>  n1  }*TiKint  tV  (i.irnt'lr  In  iraic  Mic 
cttiMs  nl  aklvc-nisiru-  nil  iiiiinnj'«)ls  m  .ill  Itiis  is  an  jlii.nsl 
inir.i4  l.ihit:  prnhliTii 
fr.nl  r> 

■\dM-n»sni^;  !n  s.iu1  h'  liaic-  riUiU-il  hariii-ls  In  rnii>  itl 
CfMoiii  iniiMiiDir  Ltit'ds  iiKliMlrifN  lr»  mUiic  itkliiNinrs  wiih 
Iw.iW  aJ\i-iiiN  nniljss.  Uh'Sr  c < jH-iutiliirrs  .nc  uhsmiislv 
IM«<  ttw  nijiii  ii-jMin  ttir  laA  i>l  ritli^  Mt-nic*  aihrrlisin^  niiisl 
h.ivf  uHkm  pun'''vt.'>.  nr  laiinnak-s  CM-il  m  intisutnrt  ^lovls 
ull^!nIVllH■^  Hill  rsl.iti|iNlK-d  pM'iliitl  prrkTi-iiLfs  lli.i>  U- 
qmic  a  CniKtik-Litik-  iiivf,iiiic-ni  in  ailM-nisini:  hs  lu-* 
ll.ilits  il  tlK-v  ami  Inr  iMIiniiwuk-  tn.iss  Jutnhulinn- nsiri^! 
in.iss  iiK'Ji.i  >nr  iiitisuinfi  inlnfiri.iiuu»  iHt-rc.  as  i-Im-w tuTi*. 
wc  ihniilit  UMiirrtitH-r  rhal  .uKcrnsiiif:  w  tinl  Ok.'  niiK  ast-riur 
tnr  sales  prniiintinn.  lijp|vr*arr  .iiul  Mftrnpnliun  l.ili-. 
Mt.-(>i.iW  Kill  aiul  \V  >i  lli  I'h.iniiaLt'iilu  .rK  lliokt.-  Iji^l-  mil 
l.iss  nn  s.lU-^  |<innit<rinn  Ailtntui  ii-lsnv  pritiijiiK  on  .uKcr 
liMriL'  > 

I  tinii^'h  pt^.■^  mils  \^riU-ts  l>.iit  i  iirj  .ii|M-ilisiti(j  ,is  .1  h.irjitrr 
In  cnirs.   "jiin^kut  llltl^■t^.•lltlJllt)ll  '  .is  .1  tvirTii-i   is  K-M 


Lnt  i»n  III  nniuimivik  Ihruugh  Ujc  wr.  jnj^ktil  Jtie  Ham,  «*hti 
iihKTvrdlti^  "  Ihe  k<i«iini«^  tnr%uMu'cd  wllm  Mcru- 
mg  \nm  buyer  prcUtrncc*  ivr  tticir  pniduct*  ■»  m»j*»»ed  »i» 
{Xiicntul-rntr4nt  pnajuct*  i%  im  (he  •vetuBC  Ihtkci  and  murt 
titqurm  in  nccurrerKC  ol  large  valiiet  than  any  tnhci  bamcr 


III  cnxry  "  In  a  iaitiplc  ol  20  industries  surveyed  for  ihat 
tiudy,  Bam  fiiund  ttiut  priHluLl  diffcrcnimiinn  ahuic  wus 
rrspdiisiblc  Inr  the  very  high  barrier*  in  enir>  in  cigaieiles. 
IkjiMir.  iind  i]uiilil>  tnunum  pens,  undcnnihincd  kfcith  pniduc- 
linn  sfulc  ciiinomies  ui  prnduL'e  eMrcmely  hiyh  barriers  m 
4iulnniiihilcs.  tracinrv.  anti  lyixr^nleTs 

Thai  *as  in  I  he  lVM»s  Thnsc  r<iimplr\.  however.  Iixiked 
ui  tioin  ihc  M>7tK,  Mam  us  aUiui  drawing  final  amLiusiiinv 
nn  ailvcnisin^'  as  ,1  buiinrsstil  ninnnpoly  p«mcr  The  liijiinr 
nidustr\  has  been  tieavil)  halleied  hy  ihc  \ccininply  au 
liinnmnuN  vhitl  nl  Limsuiuer  lasles  lo*itrd  vinlka  and  »lne, 
and  h)  sevrial  siiles-pnminiitin  L'aiiipai);ii>  by  ihe  dtiinmaiil 
ilisiilk-is  lhal  h«inihcd  nul  The  qualiiy  tnuntain  pcntndiiMry 
has  priiLlitjII)  teased- III  em. I.  nni  mi  niuih  cnlcrt'd  as  ini 
nihilalL-d  bs  hall  pninls  and  dispnsable  fibci  'i"  pens 
C  ijiattlits  arc  siill  jinint*  f.mirip.  Iiul  Miice  1«/7|  Mil,  nl  ll»e 
lH.rictn  nl  the  intisl  eHeLlive  medium  ul  mass  atlscrlisint;. 
bcliiic  lhal  llie  indu*iry  had  hcen  shaken  uprathci  scverel)  hy 
Ihc  lilici  lip  icvnluliun  Autniimbiles  are  Mill  nli^niH)Uslit-, 
hnl  ihr  shaie  nt  iiinmns  is  no*  iiver  2UpcTi:cm.  Vulk.>Mai!en 
and  MeiLcdcs,  Tii>iilu  and  Oalsiin  sntncho*  *eic  ahle  in 
liH.aic  iiiid  lap  LtmsunifT  piffCrt'nces  that  ihe  ■■eshiblisheif ' 
vrlk-isdidii'l  knim  c'isied  Several  nt  the  app<iienil>  leading 
t>  jx-w  iiicr  m.niulafturcrs  in  ihc  IV^Os  are  now  hanjiinp  nn  hy 
ilicii  tmiM'inaiK.  while  tnreign  sup|ilici%  like  Adler  and 
( >ltvciii  have  iiMl  ntily  ciucicd  but  eri^nlfeil  thrni.  anil  a  big 
linn  IrntrnMilsidc  the  induMiy  lIHM  I  has  Mfailily  enf  iigeii  iis 
sluiie  I  dnn  t  k  nn*  *hal  li.is  hapjtened  in  iracUus.  hut !  dniihi 
wtirlht  r  .iilvrniMii^f  has  had  an>  ellcLl  iin  pnKlucl  pr\  ler- 
ctHi'v  ni  nn  tt'ccni  estnts  in  Ibc  industry 
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Thcrt  arc  t'i<>hjM>  miMc  artci  Jni^l  tiniinric*  nl  pnilu^i* 
in  iili|:ii;M>liMit.  iiiJuMiir«  in  »huh  mUcniMii^  jikvivlcd  Ittc 
mirvni  ihan  m  «*hKh  il  enjMrd  Ihr  pfCki«>u%ty  iii4ricicj 
pnidiKi^  Ki  c«i  luilr  tnirv  T  (•viii4  jnJ  1  Ijlhun.  Iiir  c<«niptc, 
rrnrrril  ihc  fnwntjn  niaiLri  on  3  »i»ke  iW  nuriei  pn'mn 
tutii  ifchuh  inttinnrd  ^nienran  t»in»un»rrv  of  their  c»ivientc 
jn^'  liirmcJ  iHr  tirvi  im4|!Ck  nt  ihr  pniiiui.-t  (li>r  m4)r  dduM 
Mhrihfr  thi^  4J\cni%in[>  »nulU  tusc  K^d  Ui  he  aii> 
voluiiiimiuk  iinj  c(irn«i>t  tn  M'hicsc  11%  purp^i^  cscn  if  itie 
"nijhlivttcJ"  4U11I  ni4iiul4kiuiti\  K4J  hrcn  pic>u*u\U 
»eni»in|t  iScJt  (  MS  41.  W4> .  hjH  nt  ihcir  44,-lu«l  loel  Smt  Jid 
Ihc  4iJvrniktii|!     itic  I41ICI  4iirnipi  4n>  t>4iiljikh  i>rrct<ili4 

We  hjvc  nor  seen  any  persuasive  evidence 
ihjt  advertising  creates  protects 
niuriopoly  in  general 


liHii,  vfrliivh  IV  alokjvs  J  liKitivh  141'lit.  At  nuikl,  ihr  "haii- 
^TDunJ  iMiisr  III  drnundi  im  ihr  i:unkuntrr\  allrniiim 
nii^'hl  hjvc  hern  due  in  pan  In  aJvcniMng,  hul  lti4l  trUlrs  in 
pTiHlut.i\  4ni]  ^rr^iicv  m  ('rncr^I,  mn  In  4  paniiuljr  mduN 
fT^  ,  jnJ  It  Tin.  IS  attluriur  .inj  Jiscrvil)  ui  L  tunic  uihri  than 
ninrxipdh  Givrn  thjl  l  ih  utii\uni  c.  cnlr>  inlH  4  inaiirl 
wilh  advcnisin^  iv  rjkier  itijn  rn]r>  iinn  4  ili4iKrl  »ilh<iul 

4i]VCniMTI|! 

i*uh)lr  l*ulir«  and  Trtvair  Kr«p4MiklbtlU) 

If  '  nti  iiiii|Hit\  in  «l\  <>rvriJt  indiiiltsUlitmv  «tic  rcjllv 
4n  impiTtanl  tCMiJl  lit  *»Scni\in^.  Ihcrr  wnuld  he  lilllr  p<itni 
in  invdkin^  'XH.14I  rrN|Hin\ihilils '  4>  i  rtintdy  nr  putlia 
tivc  Thiiix  >*tiii  fijvr  L  IjiiiirkI  li>  \ec  j  imriiat-t  nl  iiionnptilv 
m  jdvcnivtnj!  have  \\jpj:c>i*d  vjrimiv  puvcminrnlal  ptMu  lev 
lor  drjlm^!  With  ii  4  pnt^irwivir  ij«  im  4dvrnt\int:.  '^irKi 
ptiliim^'  III  nirdu  in  pirvrni  !4lr  divL'riniinjIinn  IjMinng  thr 
ijTiie*  jd*-rni\cr.  periiHlif  Trvrrvitm  (il  hrand  njincs  li'  Ihr 
puhiK'  diiiiijin.  rit.   l\u[  «invr  »r  hjyi^  •''^V  pervu.! 

\ivc  CMtlcnt.r  ihji  .ulvrniMFi^  t  rcJicv  nr  pn>lcci\  nwnuipdly 
.in  ^rnci4l.  need  nnl  ^«\r  i>ur  jiirnlinii  tn  grnrrut  ptiik  itv 
III  ihjl  iijluir  Thr  ptnni  i\  inrnnniird  hrtr  tinl>  hci'uusc 
niJiiN  tfiiiCHut  jdvcrtiMn^*  jnd'nr  in(inti|Ki|\  hjhilujit;  ctm 
\u\e  ilir  K\ur.  ^crimn^  io  \v  imdrr  itir  nnprcvMiin  il 
p<iluir\  HI  t. jtnpjit.'n\  ii>  li>>lr!  "iruih"  in  4dvcniMnf:  jir 
jUi>  jiUiritiiiii|Vil\  fHitiiirv  1  iv  hr  \urv,  jnvihny  thji  int; 
pi<ivr\  il>c  quJiiiv  Lil  iiitiirnuluiii  i\  hkrU  Ui  tn\pri>\r  thr 
qiijlits  «il  ii'iiiivtitinn.  jnd  t.iiiii(y-tiliiin  it^cil  can  ait  d>  4 
iljcck  nn  1i4iid  hv  mdiVi.lujl  *f  llrf\  Bitl  ptiiifir**  puhiii.-  di 
pii\j|r>  III  inipnivr  ifiL-  qnjliu  ;il  jilvrniMHj;  shi'uld  nut  he 
«.iMilii\til  >»  lift  jn  JVNJult  nr.  hijsinr\»  mnniijuiK  nnr  t.iKrn  u* 
J  ijtn  4\M'nion  thji  suih  iiiiiTit>p4il\  i\  4  princip>il  ritrct  ol 
jiKfriiMn^; 

It  .idvrniMiu'  V I  III  It- ni  I  itttitnnjtitin  .md  itn4k'f  •  i.ithrr  than 
iiuin«<|Mi!\  HUT  piinitp.il  t.inKcrn,  >liiiutd  th.i'  t-oiwrrn  fn- 
c»jiir\\ril  |iiiMUiril\  .iv  ".:itrii  ivc"  >:nst'rntiirni  |^>lii  \  or  a> 
■".i^limi.irv  '  '  \iH  1.1I  rr«(i(<nMhFlii\  in  mripit  wlutrvrr 
\hiiiiM  jiul  L.in       >:i>iTi-k.u-d  ■  {)hM'r\ri>  nt  iIh-  iL-^iit.i|(ir> 


piiHr%%  4t  tfcnri  LiMi^  IK41  It  dnrk  niU  uiually  invnlvr  puic 
kiirn  inn  Rrgut4t»«'n  *orki  he\t  when  there  i»  NfilgntJ*^ 
iim(ierutiiiii  niili  it,  nmvl  rrnultiH^n  n  unenfiiiie«Mt  m  nnr 
wktctN  wjt^uiut  in«'|*r»t»».n  kc»p«iniibihty.  m  la.-^,  ha» 
hcen  dcHncd  ii\  "idcdirnce  tn  ihe  uncnJnrcrBhle  "  Cim- 
irrwl>,  Ihe  uiiiie  (nc^^urtk  nf  public  npintim  «nd  aliened 
»nirrr*l>  »huli  leaJ  i«  rrtjulaunn  may  tn  tt«e  fir\t  pliuc 
.lauMT  huMtwiiei  l"  »d<"pi  nile^  »nd  principle*  "Milunut 
il)  A  bni*i  »pc(."»run»  ii|  p,»4Mble  cnnibiniimn*  run\  \k 
t»ecn  ilie  f»»ilev  tif  purr  vtienwin  and  purr  inner  directrd 
\tilunlui)  atlinn  It  l»  panl)  a  ^uefcUnn  i>1  »h4l  niei,h«num» 
4ir  iiinM  etfeiii>t  in  achirvinK  fiiitiv  I11  rrieni  )CiUv.  ohvi 
iiusl>,  Ihc  puhlii-  h^ik  trnded  Ui  ta«nr  Hvirr  irKuIatmn.  and 
hutiiiriv  hak  had  lu  cnn^idrr  nHire  veM  ptilicing  tn  fnicvtdll 
hiill  more  tonimlfc 

Wlicn  4  f  inn  aJtipi*  cenam  pnln-ie*  m  ihc  name  u(  "m- 
LI4I  irkptinkihilily."  I)k  iHin>enlinnMl  inicrprel4(inn  i\  ttui  il 
1%  tilling;  «iiiticthin^  dilfrtrnl  tinni  »hat  il  »<iuld  dn  if  il 
pursued  shnn  run  prtifiii  unh  kin(:le-niinded  cniitrniration 

I  inns  thai  do  iIk  latter  are  mil  neteskanly  khaving  uncihi- 
C4ll>.  itiey  can  tibkcne  the  usual  canons  nt  prvbity .  hnneity. 
and  i-4nJ<ir  »hile  ma«inu/iing  prutii*  The  "respiinsible" 
tirni  j!i<s  brynnd  cimimun  rlhical  prnund  to  wimeihinj} 
else  reii't:ni/ing  tlie  indirect  tnnxjqucnce*  nl  its  actmns, 
Jjk  inj:  mtnuni  of  the  e»iental  hcnefit*  lo  the  tiaumanihient 
tmnmumly  uhcn  H  bchnses  inrenj»in  »ays.  and  peaeis  ing 
4  Inn^  run  benefit  to  ilsell  a!^  well  1*^     other  atS(^nt<e>  ^hen 

II  fontrihuies  it)  the  •mpnivcineni  ot  the  wicial  envin>nmen| 
Such  a  firm  is  not  motisalcd  miIcIv  by  the  quc»t  fnr  Inng-run 
priMiis.  hui  11  [i  niit  ncce-svanly  indifferent  In  Ihc  rrfleMvr- 
liin^  run  henelits  of  «K'ia||y  responsible  hehnsmr 

L'ntununaiely,  the  hencfiis— bo'h  iniemal.  to  ihe  nmi. 
jiid  cttrnial,  In  siKriely — are  nut  »M  rneasumble.  U  a  finn 
pri>d(n,  in(t  a  branded  cnnsunwr  g4»o<J    try  ing  lo  decide  hnvk 


Everything  that  makes  a  ''socially 
optinuini*'  advertising  policy  difficult  for 
the  respcmsiblc  Hnn  would  also  create 
difficulties  for  government  regulation 

much  inforrnution  m  disclose  in  the  consumer,  and  m  what 
nirdiuiii,  and  in  utial  siylr  nr  irjnvmiltrd  with  wftui  irna(:es. 
II  uill  siHin  diMfOscr  thai  ihc  apP'iieni  mjrjsinul  heriefii  nf 
intirc  ntrticukiub  accuucy  nnd  ntorc  soluniinnus  tacts  di- 
minishes riiihrr  rapidly.  n\  cllnslJ^)er^'  resistance  tn  mfnr- 
niatinn  increases  The  marginal  prisaic  cnsts  of  pn)s'idin(>' 
moir  citniplete  lactviend  lorisc,  b4ith  indirect  expense  and  in 
lurcgiiiir  iippt>nun)tiesfiir  image -miiking.  The''  aprubahlv 
sfciin'i  push  Ihe  carrip"'j!n  bcynfid  the  p<iini  *here  the  mere- 
njenial  cost  exceeds  il\  estimate  of  mcrernrntal  benefit,  but 
there  IS  no  y>ay  o(  knnwmg  whethrr  all  nf  the  costs  and 
hcriefits  III  VKirty  have  hi  rn  inrorporaied  inh"  Ihe  decision 
Var{,iliiins  m  style  and  la:  le,  obviously,  would  be  srr>'  dif- 
I  ten  It  jmncludr,  yci  ninch  nf  the  shouting  is  ah*  ml  ihn.*  very 
jtinhtiirs  III  ajscnisiiip 


l^Ks  ihi*  nwjn  ihul  «t>c  Knvcriiitirni  tut  ui  ukc  n^cr  Uic 
|iih  iit  ptiliLinn  in  lull'.  a\  ihc  |{ii*cnin>cnl  Irrqiicnilv  ha»  Ui 
dii  vkhrn  ihcic  arc  l*rj!c  external  cllct  tMit  pnv4lc  nrm  Jcti 
*Min»"'  I  J»»uhi  II  Fvcr>itiiin;  i\u\  mjkc»-«  •'wHully  op 
linium"  Mi^emwnt  pnhtv  ditfifuli  ihe  rrvptiii»ihlc  finn 
»imlJ  4lwi  rrr4ic  dillituUic*  Inr  Kiucnmicni  rr|{uUMiin 
The  jniihlcm  u  l)«it  ihc  \jmc  a*  in.  My.  cnvinmnicnul  ptillu 
liiin  Ihc  pivcrnnjcni  ha*  it»  hcwl  <ipjKirtunn>  liu  an  UD 
cquivival  tiimnhuium  in  hi^  Twi  Miuallun*.  *hcrr  lack  "t 
Ciin^unicr  inMictliiin  hu»  i  hijMi  piiih«hilil»  nf  scrmu*  lti|ur> 
In  rtddilmn.  il  nu>  he  utile  m  dc»l  cIIclIIvcI>  Ihe  prnh 
Ictn  iM  hii  and  lun  hu\inc\k  wriih  iiiiJcaJinH  dJvcrtikiiit;. 
Ihiiu^h  Itte  Hclirr  Hukinrk\  Hutrauk  have  alvti  niiulr  tun 
tnbuiumk  um«id  Ickwniiii;  ituii  (irithlrni 

liiilh  Ihc  biikinckk  mniliiuniiy  and  \ix  giivcmiiicm  sccni 
U»  he  aware  thai  Ihc  heiicfjl%  turvc  ik  khifimg  C'nnkumcrk 
*ic  valuing  iiiliirnialinn  nmrc  highly,  ikkiinilaling  it  hcilcr. 
anU  klHiwing  t'rcalcr  aw«rrr»Ckk  in  jiJiJjrmn  Ihc  an'urai:v  tif 
lai'lual  iiHilrnl 

Hesulallfin  uf  AdVenUing  Conduct 

Thiiu^h  rc^iitaliir>  p»ilKi  diick  ntH  al*a>v  imnnr  puhlic 
tipinmn  cxaiilv.  itir  pnimpal  ihrukik  nl  |hiIil  >  Ukii«l1>  mill- 
talc  »hal  itic  puhlic  ik  L-iiiiLcnicd  atniul  Al  prckcnl  ihc 
pnmiipal  iitwk  appear  in  be.  ( H  i»>  rrijuirc  advcrtikcis  in 
prtivulc  inhimiMUiin  vkhcnil*  ahscfKc  vmuUt  ijrralljr  hamiihc 
huycr.li)  Uipnihibil  unfaii  allaLKkorLompaniuiiulhal  injure 
ciimjwiiinrk.  and  1  U  li>  pniicil  ihe  toiikutrjcr  Initn  leriimk 
hann  vkt>cn  he  taniuil  pnucfl  himselt 

Ttjeve  ate  wiinhy  guilk  nl  ptilitv.  hul  a  iiiisdirciu-d  »ii 
c»LCSkikc  cnfniLCntcnl  can  pnidu*,c  had  tckull^  Ovcrciii- 
"  phukik  nn  inlMnnaiKiii  can  lead  lu  indirliialinn  okcilnjd. 
««:adrmick  kiuivk  unly  uhi  vkcll  lhal  pcctpk-  rcMki  infiunialiKii. 
hey»»nd  a  ptnnl  Al  another  cxirrmc  it  Icadk  in  a  pfciKL'upa 
lionvkiih  "irulh"  ak  a  mciai'tiykKal  inipeialikc  Simic  jdvcr- 
IIMng  itmicni  ik  "tnttinnalitm"  t>nly  in  ihc  McLuhancsM"^ 
\en\e  tif  liankmikkinn  nf  iinajic*.  If  "irulh"  ik  u»rf'd  ak  a 
principle  nf  cxcluMtm,  Ui  pn>hihit  irunsniissiniuil  w  har  ik  noi 
rUttmiusly  (atiual.  il  vvnuld  pui  nt^l  niily  ailvcrtiMnj;  hul 
ftlucalmn  nui  nt  hukincks  Dvcr  ioik cm  » ilh  injury  locnin- 
pelilnrk  cm  lead  u  -uiclisni  and  hlunt  ihe  clfcLlivciicks  .»! 
ci>nii<liiinn  l.kCCkN..-  cnntcrn  vmh  lonkunicr  pitHCLlinn 
ait.iitiki  niisinfnnnjlinn  cjii  lead  in  a  p*ilicv  nl  kavitij:  mn- 
kunterk  fnnti  ilieirimn  lti|l>  ur  UMiniinnnt;  ihr  wholeM'iiie 
iicks  nf  ihcir  i^anls 

}.xample»»nt  .ill  o\  ihcsc  exte^sck  u(  teiiuljli""  ate  eas>  U« 
timt  Si»  jte  examples  nt  exieskike  ptenn. upiiimii  wiih 
iiiiniiliiie  (feiniMiitict  llM'.sjiitlpaiH:t  sh.ivin^  siamlah  whiih 
^ctkL's  nil  piniH»c  nihct  ih.iii  in  enicn.iin  ihc  i'iiiila  nf  ^:i»v 
eniiiM'ni  te>;iiljnnti  SJcvertfieless.  ihe  f.u  i  iliai  Hi(;  Hmihci 
IS  w.ililiMi^:  has  ien,itMlv  had  snnie  cllctl  iii  thsLnuia^'ini; 
ti.iiuliiU-iil  aiut  ilehU'r^ilcK  ilct'cptivc  jjvf ritsiiii:  uhicti 
LnulJ  ili»  le.il  h.ifin  In  Itic  piihhc  Thniij-h  iiinsi  .uKcflm'fs 
wimhl  lint  i.ikc  that  palh  t-vcn  in  Ihe  jhsi'iuc  nf  n'truLumn . 
Itw  cxit-pinins  vkoiild  inevitahK  liitn  iii>.  s<iiiic  ^i-i  Ihinujih 
|f)r  vhiiiks  <<!  ii-yuKilinn  CNCti  lum 
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Die  l-liiUtt  of  Krunumki 

Mjny  (if  Ihc  quekiumk  addrcksed  hy  eiiher  rrjiulai  Kin  nt  a 
kcaah  lilt  );tcatei  «»ital  tckpnnsthihiy  arc  nnl  qucsthink  in 
vkhuh  cciitHimiik  tan  make  a  ukcful  milinhulMin  II  tuklk 
atk)  ttfiietilk  canrxii  he  cnmparrd,  ur  it  wi|iie  kiruviural  dc 
terminini;  factor  ikufkiercnnkidcralinn.  ettmnnnck  hccoitick 
nuirr  ni  lekk  a  kpeclauu  Inr  eiainplc.  nt»e  nf  the  leading 
^uctlioiik  al  prcsenl  ik  ad^ertikin|:  dirccled  al  children  II  ik  a 
cniujily  iniportanl  quckiinu  for  witjK  mduunek  kuch  ab 
ready  meat  hicaktakl  i.cie«lk  Ixnlniiinct  cnitkiJcr>  ihe 
"hou^h'ild"  «k  Ihe  unit  lhal  inakck  ccmkumpiicin  decikumk. 
pioletlinn  nl  »:hil»lrcii  iti  vie*  ol  llwrir  trrduliiy  and  lai.k  iil 
inicjiraijve  perccplinnk.  or  prnleiiinn  nl  patenik  agatnki 
thildrenA  detnamlk  ctcaied  hy  ad>ertlking,  arc  maltcn  lhal 
J»i  not  cnment  l(  dirrcily,  Al  niokl  wr  can  call  lof  hetlcr 
inlormaUnn  on.  \ay.  lf>e  anniunt  nl  kugar  in  ihc  fiHtd  and  ilk 
eileclk  »in  nuirilinnal  halaiuc  and  denial  herfltti.  ak  ttccckkary 
daia  ftit  ciiki  hencfilk  attalykik  U  Iijkicn  lo  add  ihal  adkertlk- 
in^E  ditetied  lo  childtcn  Jiirt  concern  econ»imik|k  at  parrnlk 
and  cili/eiik  I 

Uul.  ol  courkc.  wiciciy  noet  hak  rTj!ar»led  ecun*iniic 
w*nik  frsiktercd  on  lt>c  market  ak  a  dcnkjve  icsl  of  *cifa/c 
in  all  cjsCk.  Me  wntiUt  nnl  hake  lavkk  j^imriki  natcntic«  il  il 
did  (Jiie  hnpcN  thai  Ihik  particulai  pmhlcm  nf  advcrtikinj;  ui 
childteii  can  he  lat^'ely  iimitolleil  hy  voUiniary  wkiuI  re- 
kpoiisilnliiy .  since  il  "rf-enik  an  unpnuniking  arena  for  rcgiiU' 
inry  mietvenlmii 

TlicK-  Ik  u!mi  the  quesiinn  nf  lakic  I  could  wish  lor  te»fcer  . 
lU-iHlnrjiu  adk.  lor  lesk  deilicatinn  nl  decciikcd  nnk  kin^ccrk 
in  unlet  in  pedille  iheir  tccotds.  hit  lc»ct  epiv*»dck  »»f 
coiipk'k  mutltmrinn  hrcalhiU  lo  each  »»lhet  abtml  cfiee%ccakc 
or  ciiltei-.  fi>r  Ickk  machismn  ill  uuuminhilc.  lire,  and  Iver 
ads.  k-vi-er  appciitiiticck  hy  Many  ihc  Idini  and  Madpe  the 
Sihyl.  Inr  lesk  rapid  apptnprialinn  nl  every  ne»  popular 
phrjke.  kiyle.  or  alliUide  hy  ittc  aiivcrtikmg  Iraiernily.  and 
jKivc  all  Inr  fewer  appealing  UHldlcik  cunningly  likpinp 
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Advertising  and  Information 

Roger  M.  Swagler 


Toward  A  Consumer  Perspective 

A  Consumer  Viewpoint 

Regardless  of  who  you  are  or  where  you  happen  to  be  as  you  read 
this,  you  have  almost  certainly  been  exposed  to  some  kind  of  ad- 
vertising today.  In  the  last  chapter  I  spoke  of  ways  In  which  the 
consumer  can  seek  out  information,  but  with  advertising,  the  situa- 
tion is  reversed;  it  seeks  you  out,  coming  into  your  home  over  the 
television  and  radio  and  in  newspapers  and  magazines.  Advertising 
is  an  integral  part  of  American  life,  and  billions  of  dollars  are  spent 
each  year  to  ensure  that  it  stays  that  way.  However,  despite  such 
massive  expenditures,  it  isn't  at  all  clear  what  advertising  does  for 
or  to  consumers.  It  is  clear  that  all  those  dollars  spent  on  advertising 
haven't  fulfilled  the  consumer's  need  to  know  about  products.  There 
is  evidence,  in  fact,  that  the  opposite  is  sometimes  true:  advertising 
may  confuse  consumers  and  in  some  cases  even  mislead  them. 

The  irony  of  this  situation  can  be  traced  to  basic  differences  in  how 
advertising's  function  is  perceived.  Thus  far  we  haven't  spoken  of  ^ 
information  in  terms  of  telling  consumers  what  they  ought  to  do. 
We  have  treated  information  as  impartial  evidence  that  consumers 
evaluate  as  they  make  independent  judgments.  The  intended  outcome 
is  a  purchase  that  will  promote  greater  satisfaction;  presumably,  in- 
formative advertising  would  embody  these  same  elements. 

At  this  point,  a  conflict  arises  because  advertising  intends  to  sell 
a  particular  product.  It  follows  that  the  function  of  the  ad  must  be 

^  KenroducMl  with  tho  permlMHioii  of  thi»  coiKvrlKht  ImUIer  from  SwukUt.  Uopor  M  Con- 
HuinerH  and  tho  Murki't  :  An  Intnulurtory  AimlyHlH.  2iJ  ««d.  L*>xliiKton.  MaHs..  D.C,  Heath 
aUiy)  Jt.  117-145.  -  ,. 
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to  persuade  the  individual  to  buy  the  product.  Thus,  persuasion  re* 
places  impartial  evaluation  and  any  persuasive  technique  that  works 
will  be  employed.  Success  as  measured  in  terms  of  increased  sales, 
and  any  ad  that  boosts  sajes  is  by  definition'good.  If  an  ad  for  Scrubbo 
Cleanser  shows  a  celebrity  extolling  its  virtues  and  that  gimmick 
happens  to  sell  Scrubbo,  that's  all  that  matters. 

There's  the  rub.  the  difference  in  perception  mentioned  above.  In- 
formation is  meant  to  provide  consumers  with  a  better  basis  for  mak- 
ing independent  decisions;  advertising  is  meant  to  persuade*con- 
sumers  to  buy  a  product.  Advertisers  are  interested  in  informing  the 
public  only  if  that  information  will  help  sell  the  product.  That  is  why 
most  of  what  is  written  about  the  subject  is  of  little  or  no  value  to 
the  student  inquiring  about  advertising  from  the  consumer's  poin4  of 
view.  Advertising  has  been  analyzed  mainly  from  the  seller's  perspec- 
tive, which  views  the  consumer  as  someone  to  be  attracted  (some 
would  say  manipulated)  rather  than  someone  to  be  given  information. 

Dollars  and  Sense 

This  raises  an  obvious  question:  Should  advertising  be  asked  to  per- 
form an  information  function?  In  answering  that  question,  remember 
that  while  information  can  be  gotten  to  consumers  more  cheaply  than 
it  is  now,  someone  still  has  to  pay  the  cost  of  getting  \i  there.  Two 
possibilities  suggest  themselves:  government  and  business.  The  gov- 
ernment reduces  information  costs  to  consumers  by  forcing  busi- 
nesses to. disclose  key  facts,  establishing  standards^. or  providing  in- 
formation directly.  The  costs  are  then  eithe'r  forced  back  on  business 
or  paid  out  of  tax  monies.  If  government  bears  the  costs  directly,  it^ 
is  ultimately  the  consJumer  as  taxpayer  who  shoulders  the  *burden. 
This  may  be  a  more  efficient  approach,  but  information  costs  have 
only  been  reduced,  not  escaped. 

If  business  is  forced  to  bear  the  cost  of  providing^  information  to* 
\hii  consumer,  this  cost,  like  any  other  cost  of  production,  would  he 
rufliicted  in  the  final  price  of  the  product.  Tha  degree  to  which  this 
price  increase  would  be  passed  along  to  the  consumer  depends  on 
the  degree  of  competition  in  the  market.*  In  most  cases,  however,  the 
consumer  will  end  up  paying  some,  if  not  all,  of  the  added  costs, 
through  higher  product  prices.  Again  it  is  the  consumer  who  ulti- 
mately pays  the  costs  of  information.  If  it  has  occurred  to  you  that 
you  are  already  paying  higher  prices  to  cover  advertising  and  promo- 

•  The  less  competition  there  is.  the  easier  it  is  for  firms  to  pass  hiphcr  costs 
along  to  consumers.  In  more  competitive  markels.  there  are  more  firms,  so  con- 
sumers have  more  choices,  and  it  is  harder  for  a  single  firm  to  maniiuilate'firicc. 
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tional  costs,  then  you  see  the  point.  Look  car&fully  at  the  data  in 
Table  6.1.  The  dollar  amounts  are  impressive  (nearly  one-half  billion 
dollars  for  Procter  &  Gamble),  but  the  percentages  may  be  more 
significant.  The  percentages  can  be  read  as  the  number  of  cents  out 
of  each  dollar  spent  that  go  to  pay  for  adverlising.*  Among  the  top 
100  national  advertisers,  advertising  expenditures  run  as  high  as  one- 
fourlh  of  sales  [G,  p.  30],  Few  are  that  high,  but  it  remains  clear  that  a 
significant  portion  of  the  consumer's  dollar  goes  directly  to  advertis- 
ing. 

This  is  precisely  why  information  is  so  important.  If  advertising 
efforts  were  channeled  into  providing  information,  there  would  be  a 
net  gain  to  consumers,  who  would  then  be  receiving  something  for 
the  costs  they  are  already  paying.  In  that  sense,  informative  adver- 
tising would  be  relatively  cheap  in  that  it  would  be  available  at  little 
or  no  extra  cost.  Remember,  too,  that  the  potential  for  advertising  as 

Table  6.1    Advertising  Expenditures:  In  Dollar  Amount  and  as  a  Percent 
of  Sales  for  the  15  Leading  National  Advertisers:  1976 


Ad  Expenditures*      Ad  Expenditures 


Company 

(in  millions) 

As  Percent  of  Sales 

Procter  &  Gamble  Co. 

$445.0 

8.4 

2. 

General  MotOrs  Corp. 

287.0 

0.6 

'  3 

General  Foods  Corp. 

275.0 

7.6 

4. 

Sears,  Roebuck  &  Co. 

245.0 

2.0 

5. 

Warner-Lambert  Co. 

199.0 

15.3 

6. 

Bristol-Myers  Co. 

189.0 

9.5  * 

7. 

Ford  Motor  Co. 

162.0 

0.5 

8. 

American  Home  Products  Corp. 

158.0 

8.8 

9. 

,  Philip  Morris  Inc. 

149.0 

3.5 

10. 

Mobil  Corp. 

146.5 

0.5 

n. 

R.  J.  Reynolds  Industries 

140.3 

2.4 

12, 

Unilever 

135.0  . 

10:7 

13. 

General  Mills  Inc. 

131.6 

4.5 

14. 

Heublein  Inc. 

129.1 

6.3 

15. 

Colgate-Palmolive  Co. 

118.0 

3.4 

Reprinted  wilh  permission  from  the  August  29.  1977  issue  of  Advertising  Arc.  Copy- 
rtghl  1977  by  Cram  Communications,  I  jc. 

•  National  advertising,  measured  .mrdia  only  (includes  newspapers,  magazinrs.  tclc- 
'vision,  radto  and  outdoor). 

•  These  figures  actually  un<iers(nte  the  cost  of  advertising  to  the  consumer 
because  they  do  not  include  local  advertising  (Sears.  Roebuck  A  Co.,  for  ex- 
ample, spends  more  on  local  ads  than  on  national)  (6,  p.  301.  The  figures  also 
omit  the  closely  related  costs  of  packaging  and  promotion. 
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a  mechanism  for  providing  readily  available  information  is  difficult  to 
overestimate.  The  beauty  of  advertising,  as  we've  noted,  is  that  it 
reaches  everyone;  at  present,  that  may  be  a  mixed  blessing,  but  the 
potential  benefits  are  tremendous.  There  is  no  better  way  for  con- 
sumers to  obtain  so  much  information  so  effortlessly. 

Advertising  and  Information  Content 

An  Overview  of  the  Media. 

Thus  far  we  have  talked  about  advertisements  as  a  single  group, 
when  in  fact  there  are  important  variations  among  them.  The  most 
obvious  differences  are.among  the  media.  Television,  radio,  magazine, 
and  newspaper  advertisements  come  to  mind,  but  they  don't  coverall 
the  possibilities;  there  are  also  specialty  or  trade  publications,  bill- 
boards, and  other  outdoor  advertisements,  flyers,  loudspeakers,  and 
other  forms  that  attest  to  the  ingenuity  of  individual  advertisers.  If, 
as  Marshall  McLuhan  says,  the  medium  is  the  massage,  then  it  is 
important  to  understand  something  about  the  characteristics  of  ad- 
vertising on  the  various  media. 

We  begin  by  looking  at  the  distribution  of  advertising  expenditures 
among  the  media.  A  glance  at  Table  6.2  shows  that  the  (op  ten  ad- 
vertisers  rely  heavily  upon  television  (except  for  cigarette  companies, 
which  cannot  advertise  on  television).  As  a  group,  these  advertisers 
spent  over  $1.2  billion  on  television  advertising.  Smaller  companies 
spend  less  on  television,  but  it  is  the  largest  firms  that  represent  the 
bulk  of  advertising  expenditures.  Thus^  advertising  expenditures  ,are 
highly  concentrated  in  a  relatively  small  number  of  firms  and  those 
firms  concentrate  on  television.  The  high  cost  of  national  television 
advertising,  up  to  S150.000  for  30  seconds,  indicates  why  television 
advertising  looms  so  large  in  the  overall  expenditure  picture  [4,  p.  74], 

Television  [particularly  national  television]  is  geared  to  a  mass 
audience;  thus,  it  is  less  likely  that  specialized  information  can  be 
provided.  The  very  nature  of  television  also  encourages  less  infor- 
mative advertising.  Because  ol  its  versatility,  television  can  represent 
a  variety  of  aspects  of  a  product,  and  there  is  a  natural  temptation 
to  use  picture  and  sound  to  create  a  mood  or  an  image  rather  than 
providing  information.  In  short,  television  gives  the  advertiser-a 
means  to  do  a  variety  of  things  that  don't  provide  much  information. 

Radio  advertisements  present  a  slightly  different  situation.  These 
differences  follow  from  the  differences  in  the  media,  which  in  turn 
affect  the  pattern  of  radio  broadcasting  and  advertising.  This  is  re- 
flected in  the  degree  to  which  radio  has  become  specialized;  some 


Table  o:2   Dlatrlbntlon  of  AilvurliBlnR  Kxpnndllums  by  Mntlliiin:  T(ip  10  NnlionnI  Advurllsorsj  1070 


Ad 

Rank'* 

Compnny 

Tolnl 

KxpundllurnR 
(iu  oiillionH) 

Nnvvii- 
pnpnr 

Ciml, 

Fiirm 
I'nb. 

%  of  Tolnl  nollnrB 
Spot  Nnlwnrk 
•IV  TV 

Spot  . 
Hiidio 

Nid- 
work 
Kodin 

Out- 
d(Kir 

1. 

Prnnler  ft  fnimhln  Co. 

:!n2.:tiri.ri 

l.M  * 

4.ri 

40.2 

ri:i.4 

0.1 

— 

__ 

2. 

Ccmnrnl  Fnods  Corp. 

22r»,tr>n.n 

n.il 

II.  1 

— 

211.  n 

ri7.:i 

(1.4 

0.1 

Conornl  Motors  Corp. 

:!i)n,7iH.:i 

111.1 

111.2 

.n.n 

in.n 

;iri.n 

in.n 

0.0 

2.4 

4. 

Brtstnl  Myiirs  Co. 

ir>2.nn2.7 

in.n 

— 

U.fl 

fi7.M 

n.:i 

— 

5. 

Anifjrlcan  Home  Producis 

l.fl 

4.4 

n.n 

2H.1 

07.1 

2.5 

1.0 

— 

0. 

R.  J.  Rnynolds  Industrius 

i:tn.(ii2.n 

no.2 

4,0 

4.2 

20.8 

7. 

Philip  Morris  Inc. 

iiM.nfn.s 

:t:i.2 

2n,o 

4.7 

10.2* 

1.3 

13.0 

B. 

Ford  Motor  Co. 

Kn.nin.7 

ii.n 

10.1 

1.7 

21.4  ' 

n7.9 

0.5 

1.0 

1.5 

9. 

Grnnrnl  Milln  Inc. 

n.n 

n.;i 

nn.n 

40.5 

4.0 

0.1 

10. 

Unilrvifr 

inri.rinn.2 

2.7 

4.5 

nri.2 

57.1 

0.5 

I   Reprinted  by  permission  from  Ihi;  AtiH»sl  2*1.  1!!77  Ihsum  ;i)  Ailvrriiainn*  Af>it,  Cni^ri^{hl  11177  liy  Crnin  CamniunU:«irini!^  Ini:. 
•  Inclndrs  only,  nmior  m(*di.i  cntnf^orins  [nr  nalionnl  iidvi*rll»inK. 
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Mtalions  bn>iKij.ast  i)!i!y  rnusiL  -  roiik.  i:i)ur.lry  ciiul  westurn,  or  cjlassi- 
i:cil  -  while  olhtTs  spt*(:iaiizt»  in  ntivvs.  In  metropolitan  centers,  there 
arr  stiilions  that  sfrvf  particular  ethnic  groups,  while  in  rural  areas, 
their  are  farni-orieii ted  stations.  Some  churches  [lave  their  own  sta- 
tiiMis.  and  s(j  ilo  sornt?  colleges  and  universities.  With  this  diversity, 
it  is  dilficult  to  generalize  ahout  radio  advertising.  Yet  the  nature  of 
the  nufdiiJin  itself  forces  certain  constraints  on  riuho  advertising  that 
innit  all  stations.  r{'gardlf?SK  of  orieiVtalion. 

it  is  liiirder  lo  talk  about  something  tlian  to  show  a  picture  of  it. 
If  advertisers  are  going  to  talk  about  the  product  anyway,  there  is  a 
chance  tliiit  they  will  say  sontething  informative  (although  it  is  pos- 
sible to  talk  without  saying  anything  substantive).  Most  tjuripanies 
haye  a  niultinjeiJia  advertising  package,  so  that  their  racfTo  ads  com- 
phnnent  tht-ir  television  efforts;  sonni  companit?s  even  run  the  sound 
tracks  friirn  their  television  ads. 

Tht?  printed  fjage  is  the  oldest  form  of  mculern  communication.  It 
was  through,  the  printf^d  media  that  advt!rtising  got  its  start  and  took 
on  its  |)r''sent  form.  Many  newspapers  and  magazines  lost  adv^ertising 
revtjiiues  to  such  an  exteint  that  some  well-known  ones  have  creased 
publication.  At  the  same  time,  others  are  prospering  because  they  fill 
a  spef:ial  netul  of  ad\' ='rtisers  There  are  implications  in  this  situation 
thai  dire'ctly  affffct  tht;  inforn;:'-ition  that  the  ads  pass  along  to  the 
consumers. 

Newspap(M\s  coiihiin  a  type  of  advertising  thflFt  is  purcdy  informa- 
tive chissifitfd  ads.  These  serve  tht?  consumer  directly  by  locating 
items  anii  in  effect  crtiating  a  market.  These  ads  perform  the  classic 
f\mcti()n  of  bringing  buyer  ancJ  seih'r  together.  If  you  were  interested 
in  buying  a  used  lawnmower,  you  might  reasonably  assume  that 
someone  in  the  area  had  ont^^for  sale;  your  problem  would  b(;  finding 
that  someone.  It  wnuld  be  very  difficult  without  classified  adv  ertising. 
In  its  early  form,  most  advertising  was  of  the  classified  type.  Other 
examples  survive?,  such  as  the  announcements  on  bulletin  boards  in 
neighborhood  supermarkets.  For  the  most  part,  however.  ad\'ertismg 
has  j^on»  beyond  these  elementary  functions  and  now  cont:erns  itself 
with  persuasion  and  advot:acy. 

For  day-to-day  operations  in  the  marketpldt;e,  newspapers  rerriain 
ont»  of  the  f:or^sumer's  greatest  assets.  This  is  hardly  surprising,  be- 
cause newsf)ap{frs  are  an  important  means  of  local  advertising.  They 
afford  local  adveitisers  the  chanct?  to  let  consumers  know  what  they 
have,  what  specials  they  are  offering,  and  other  information  concern-  , 
ing  hours  and  location.  In  terms  of  price  information,  newspaper  ad- 
vertising is  probably  more  useful  to  consumers  than  any  other  type. 

Magazine  afivertising  includes  a  wide  varit*^y  of  approaches.  Where 
color  is  involved,  there  is  a  tendency  toward  showy,  but  rot  neces- 
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sarily  informative.  ads/However,  like  radio  and  newspapers,  maga- 
zines have  become  moru  specialized,  a  trend  that  has  hurt  mass- 
circulation  magazines.  This  is  significant  for  consumers,  because  the 
general  circulation  publications  contain  more  general,  less  informa- 
tive ads.  The  spt;cialty  magazines,  on  the  other  hand,  are  aimed  at  a 
particular  audience.  It  can  be-  assumed  that  persons  reading  one  of 
•these  publications  have  an  interest  in  the  particular  topic  and  per- 
haps some  information  about  it.  During  the  late  1370s,  however,  the 
risinjJ  costs  of  television  advertising  have  renewed  advertisers'  in- 
terest in  magazines.  At  this  t^ime,  il  is  impossible  to  tell  how  this 
trend  will  develop,  but  to  dat/5  it  has  meant  more  magazine  advertis- 
ing, with  the  largest  increases  going  to  more  general,  less  informative 
national  ads. 

A  SUmchnd  of  /udgment 

To  this  point  I  have  discussed. advertisements  in  the  rSt^er  general 
terms  as  being  more'  or  less  informative.  Such  judgments  obviously 
require  some  kind  of  standard  or  rfteasure  of  information  content. 
Various  standards  have  been  suggested,  but  the  most  common  is  the 
content  analysis  approach  used  by  the  Federal  Trade  Commission 
(FTC).  The  FTC  is  the  agency  within  the  federal 'government  that  is 
charged  with  monitoring  advertising;  its  efforts  are  gaining  more  at- 
tention, and  from  time  to  time  you  will  see  that  the  agency  has 
charged  that  a  certain  ad  is  roisleading  and  must  be  removed.  Such 
judgments  are  based  on  standards  that  the  FTC  has  developed  to 
classify  advertisements  into  three  categories:  in\ormQiive,  ads  that 
provide  significant  ififonnation ;  puffing,  ads  that  bdllyhoo  the  product 
without  really  saying  anything  about  it;  and  m\s\endin%,  ads  that 
either  directly  or  implicitly  misrepresent  the  product,*  These  are  not 
necessarily  mutually  exclusive  categories,  but  they  do  provide  a 
structure  for  analyzing  information  content  [13  and  15]. 

According  to  the  FTC.  informative  ads  provide' information  on 
price  or  relative  price,  functions  of  the  product,  construction  specifi- 
cations, and  performance. standards,  I  recall  an  ad  for  a  chain  saw 
that  meets  these  criteria  almost  to  the  letter.  The  ad.  shows  the  saw 
in  use.  gives  the  price  ("under  $100"),  details  its  features  (metal  body, 
self-oiling  chain,  automatic-recoil  start,  and  so  on),  and  tells  some- 
thing a^out  what  the  saw  will  do  t  -  '"^gs  to  20  inches  in  diam- 
eter".). If  you  were  in  the. market  T  ^  hain  saw,  that'  ad  would  be 
helpful;  it  tells  you  enough  about  !  -w  for  you  to  evaluate  it- 
Puffing  ads,  on  the  other  hand,  do  not  provide  the  consumer  with 

•  The  FTC  uses  deceptive  instead  of  misleodin);». 
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that  type  of  service.  They  substitute  superlatives,  endorsements  by 
leading  personalitiea.  or  claims  of  uniqueness  for  hard  facts  on  price 
and  performance.  They  are  fluff  (rhymes  with  puff)  and  while  they 
may  be  entertaining,  they  are  noi  very  informative.  Soft-drink  coni- 
merA:iHls.  w^iich  show  happy,  beautiful  people  downing  gallons  of  a 
partic;uiar  brand,  fit  into  thp  puffing  c;ategory.  Magazine  ads  for  liquor, 
which  typically  feature  a  close-up  of  the  bottle,  are  another  example. 
Puffing  ads  do  not  mislead,  but  they  do  not  inform  either;  as  their 
middle  position  suggests,  they  represent  a  sort  of  neutral  territory. 

That  may  be  damning  with  faint  praise,  but  it  is  more  than  can  be^ 
said  for  misleading  advertisements.  Such  ads  feature  unsupported — 
and  often  unsupportable — claims  and  rigged  or  irrelevant  tests,  and 
they  portray  the  product  in  unnatural  situations,  These  are  typical 
traits  of  misleading  advertisements,  but  since  the  range  of  possibili- 
ties is  so  broad,  it  is  difficult  to  limit  them.  Ads  may  be  misleading 
without  resorting  to  outright  lies,  though  thai  it  not  unknown.' An 
advertisement  is  misleading  if  it  portrays  the  product  as  something 
it  is  not.  1*her(»  art;  many  examples  of  misleading  advertisements  in 
the  history  of  television,  including  plastic  placed  over  floors  to  show 
a  "true  wax  shine"  and  shots  apparently  taken  through  an  automo- 
bile window  to  demonstrate  that  the  glass  is  distortion-free,  when 
in  fac:t  the  window  had  been  wound  down. 

The  FTC  guideline's  sound  straightforward  enough,  but  you  should 
appreciate  that  there  are  a  variety  of  problems  involved  in  their 
implementation.  First  of  all.  the  advertisement  may  ncjl  fit  neatly  into 
a  single  category.  An  ad  may  contain  ftjatures  of  two  or  more  types, 
pReliability  also  deserves  mention:  One  can  reiid,  or  view,  between 
the  lines  of  advertisements,  but  it  is  ne[;essary  ultimately  either  to 
accept  or  to  reject  what  the  advert isf^mcnit  says.  An  ad  may  appear  to 
be  quilts  informative,  providing  details  about  the  product  and  demon- 
strating its  effectiveness  through  different  tests.  Appear  is  the  key 
word,  for  it  is  not  always  possible  to  trust  v\'hat  is  bcjing  said.  The 
trac:k  record  of  advertiseis  hardly  inspires  confidence. 

Even  with  standards  and  a  set  of  criteria  for  making  evaluations, 
there  is  bound  to  b(^  an  element  of  personal  judgment  in  their  ap- 
plication. If  the  price  of  a  product  is  $99.95,  is  it  misleading  to  ad- 
vertise it  as  "under  $100"?  Is  it  misleading  to  advertise  soft  drinks 
with  those  happy  people  and  their  beautiful  smiles  v\'ithout  mention- 
ing that  the  drink  promotes  tooth  decay?  Most  people  would  prob 
ably  feel  that  to  call  these  exam{)les  misleading  would  represent  an 
overly  strict  application  of  the  standards,  but  others  might  not  agree.* 

*  As  a  rhf^rk.  stuHt^nls  arc*  urged  to  rrpral  thr  evahiHtions  rcpoitrti  m  th| 
fo''owinj5  s«»ction.  Sep  suggpstpH  projrcts 
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Given  that  judgments  are  involved,  no  absolute  standard  can  be 
imposed.  The  real  question  is  whether  the  FTC's  system  of  content 
analysis  is  a  workable  approach.  To  test  that  question,  the  FTC  guide- 
lines were  applied  to  a  sample  of  actual  national  television  advertise- 
ments. The  results  are  enlightening  in  terms  Of  both  the  approach  and 
the  advertisements. 

/nfurmofion  in  Notional  Te/evision  Acivr.Tlisin^ 

For  several  reas(fr»s,  television  is  the  logical  place  to  apply  the  FTC 
guidelines.  As  noted  above,  television  accounts  for  the  greatest  por- 
tion of  advertising  expenditures,  so  it  is  necessary  to  look  to  tele- 
vision to  see  wherei  advertisers  spend  their  money.  National  ads  were 
selected  not  only  because  of  their  predominant  position  in  advertis- 
ing budgets  (see  Table  0.2),  but  also  because  they  have  a  greater 
impact  and  are  not  subject  to  variation  from  one  area  to  another. 
Finally,  we  should  note  that  television  advertising  is  important  be- 
cause the  medium  is  such  an  integral  part  of  the  American  lifestyle. 
Television  affects  the- way  we  perceive  the  worirl  and  absorb  its 
images.  Thus,  television  not  only  reflects  modern  life,  it  is  part  of 
that  life. 

The  results  reported  here  are  based  on  a  sample  of  321  thirty- 
second  ads  vitleotaped  from  the  three  national  commercial  networks 
during  February  1977..  In  implementing  the  FTC  guidelines,  two  inter- 
mediate categories  were  introduced:  informative  puffing  and  puffing 
misleading  This  provides  a  place  for  ads  that  are  largtHy  puffing  but 
do  give  some  information,  or  ads  that  puff  away  to  the  point  of  b(;- 
coming  misleading.  The  sample  was  drawn  from  four  designated  time 
segments:  weekday  afternoon,  prime  time,  news  programming,  and 
sports  advertising.*  Thus  it  is  possible  to  compare  information  con- 
tent for  different  time  segments. 

Two  raters  were  trained  in  the  use  of  the  FTC  guidelines  and  each 
rated  the  ads  independently.  The  two  agreed  on  their  ratings  for  84 
percent  of  the  ads.  and  in  only  3  perf:ent  of  the  cases  did  their  ratings 
disagree  by  mole  than  one  category.  This  suggests  that  despite  varia- 
tions among  individuals,  the  FTC  scale  can  be  applied  in  a  uniform 
fashion. 

The  results  of  the  survey  are  summarized  in  Table  6.3.  "A  glanc^^ 
at  the  "total"  column  shows  that  half  of  the  ads  fell  into  the  puffing 
category.  Puffery,  then,  is  the  norm  for  national  television  advertis- 

•  Time  scKmrnts  werr  di'fini^d  as  follows  (all  timps  EST)  weekday  ttflprnoon. 
1-3  P.M  :  prime  time,  8-11  p.m.;  sports  programming,  weekend  afternoons:  news, 
weeknight  network  evening  news  programming.  Note  that  no  children's  pro- 
gramming was  included  in  the  survey. 
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ing.  whit;h  means  no  substantive  information  is  provided.  About  10 
percent  of  the  ads  were  judged  to  be  informative.  That  is  not  very 
impressive  when  you  consider  that  the  sample  is  drawn  from  about 
20  hours  of  viewing  time.  So.  if  you  watched  20  hours  of  television, 
you  would  have  17  minutes  30  seconds  of  informative  national  ads. 

It  might  be  heartening  to  note  that  there  were  so  few  ads  judged 
to  be  actually  misleading.  It  is  possible,  however,  to  argue  that  there 
should  not  be  any  misleading  ads.  When  the  misleading  and  puffing- 
misleading  categories  are  pooled,  nearly  10  percent  of  the  sample 
contained  uds  with  some  misleading  elements.  The  puffing-misleading 
ads  generally  earned  that  designation  by  exaggeration,  gross  over- 
statement, or  implications  that  misrepresented  the  product.  These 
may  be  only  venial  sins,  but  they  still  have  a  negative  impact  on  the 
viewer  consumer. 

An  interesting  pattern  emerges  when  we  look  at  information  con- 
tent by  time  segment.  No  striking  differences  are  apparent.  Puffing 
ads  predominate  in  all  time  segments,  although  afternoon  program- 
ming features  slightly  more  puffery  and  slightly  less  information  than 
other  segments.  The  most  significant  feature  of  the'  time-segment 
bn?akdown  is  the  concentration  of  misleading  ads  during  the  after- 
noon. Afternoon  programming  features  game  shows  and  soap  operas 
that  are  commonly  oriented  toward  women;  the  significance  of  that 
relationship  will  be  discussed  in  the  following  section.  The  overall 
conclusion  from  the  time-segment  breakdown  is  that,  in  terms  of  thfe 
information  content  the  ads  provide,  it  doesn't  matter  a  great  deal 
when  you  Wtjtrh  television 

Hy  way  of  summary,  we  must  say  that  national  television  adver- 

Tahle  6.3    Information  Content  in  Designated  Time  Segments:  Numbers 
of  30-Second  Ads 


Timn  SR^^mRnt 


Informalion 
Content 

UaytimR 
Afternoon 

Prime 

Sports 

News 

Total 

7 

0 

0 

1 

8 

Puffing  Mislf'odinx 

9 

7 

3 

2 

21 

Puffing 

66 

30 

33 

30 

161 

Informalive  Puffing 

3:^ 

Ifj 

30 

18 

96 

Informative 

12 

11 

8 

4 

35 

129 

63 

74 

55 

32? 
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tising  provides  \  t!ry  litlle  information;  it  is  difficult  reach  any  ol  ;er 
conclusion.  There  are  some  bright  spots — nenily  40  percent  of  iui 
ads  contained  some  infcmation,  Somp  information,  ho^'ev.Sw  L-n't 
very  j^ood  showing  vvhe.n  you  consider  tho  amount  of  monty  spen^  on 
television  advertising  and  the  degree  to  which  it  saturates  the  coun- 
try. Had  local  ads  been  included  the  percentage  of  informative  ads 
would  probably  have  been  higher;  local  ads  can  provide  specific  price 
and  product  information  more  easily.  However,  a  higher  percentage 
of  informative  ads  would  not  mean  that  the  percentage  of  advertising 
expenditures  going  to  information  would  be  correspondingly  higher. 
A  local  Ijre  company  may  advertise  a  sale  and  provide  the  consumer 
with  a  great  deal  of  useful  information  (i)rice,  size,  and  so  on).  How- 
ever, that  will  cost  only  a  Ji"y  fraction  of  the  price  paid  for  prime 
national!  advertisements.  From  the  consumer's  point  of  view,  the 
local  ad  is  probably  a  better  "buy,"  but  that  also  means  that  the  bulk 
of  advertising  expenditures  are  going  to  less  informative  national  ads. 

T/ie  Prohiem  of  Kxj)erjence  Goot/s 

Thus  far  \v('  have  discussed  ads  in  terms  of  their  information  con- 
tent, without  reference  to  the  products  being  advertised.  If,  however, 
we  are  to  address  the  problem  of  improving  information  content,  we 
must  now  broaden  our  investigation  to  include  consideration  of  the 
products  in  the  ads.  The  basis  for  that  need  goes  back  to  our  discus- 
sion of  senrc/j  and  experience  products  in  the  last  chapter.  Searph 
products,  you  will  remember,  are  those  goods  that  the  consumer  can 
evaluatr?  prior  lo  purchase  (th(;  horsepower  of  an  engine  or  the  color 
of  a  suit);  by  contrast,  information  on  experience  goods  can  only  be 
obtained  by  actually  using  the  product  (the  taste  of  a  cup  of  coffee 
or  the  effffctivetiess  of  a  deodorant)  |20.  p,  315). 

You  should  recognize  that  experience  products  are  heavily  adver- 
tised, particularly  on  television.  Foods,  toiletries,  soft  drinks  and 
beer,  patent  medicines,  ami  many  other  personal  consumption  items 
fall  into  the  experience  category.*  Furthermorie,  other  products,  such 
as  automobiles,  combine  search  qualities  with  significant  numbers  of 
experience  qualities..  In  the  sample  discussed  in  the  previous  section, 
223.  or  nearly  70  percent,  of  the  321  ads  surveyed  were  judged  to  be 
for  experience  goods  124). 

now  you  should  see  the  problem.  If  the  only  way  a  consumer 
can  obtain  information  about  a  product  is  to  use  it.  how  can  any  real 

*  The  third  (.atf^nry  (iist  nsscd  in  the  prrvious  chapter  was  rrtHiinwn  ^{)0(ts. 
these  products  and  services  are  not  heavily  advertised  a!  this  time.  Some- 
products,  such  as  patent  medicines,  may  have  credence  qualities,  but  these 
can  be  analy/ed  in  experience  terms.  /r  f  l.^ 


infornialion  tibt)ut  ihc  piDcluct  be  pruvided  in  an  ad?  Nu  ad  can  tell 
you  how  a  soil  drink  will  lastei,  how  a  hair  spray  will  work,  or  how 
you  will  fft'l  in  a  parlit:uiar  article  of  clothing,  and  yet  hundreds  of 
products  in  these  cate^ori(,*s  are  advertised  reguliyly.  Since  it  is  the 
experience  that  counts,  the  advertiser  must  try  to  conv'ey  a  feeling  for 
the  product  through  tht?  ad;  tht;  exptjiionctt  may  btt  second  hand,  but 
if  you  'see  all  those  haf)|)y  peoph'  drinking  cola,  you  might  remember 
the  brand  name  and  try  [hv  product  yourstdf. 

I'he  result,  of  course,  is  puffery,  which  helps  explain  why  that 

"category  dominates  advertising.  The  advertiser  has  little  choict;  but 
to  puff,  because  thert?  is  little  that  can  be  said  about  tlit;  product,* 
Nelson,  who  develo|)ed  tfu'  distinction  between  search  and  experi- 
eru:e  goods,  was  the  first  fo  make  this  point  119).  Mis  hypotheses  were 

^supported'  by  the  sample  of  television  ads  discussed  earlier;  the 
search  goods  in  the  sam{)le  showed  a  significantly  higher  level  of 
information  content  than  did  experience  goods  |24).  Other  researchers 
have  found  similar  results  |23l. 

In  some  cases,  advertisers  choose  to  us(?  puffery  when  they  don't 
have  to.  Advt?rtisements  for  automobiles.  f(3r  example,  can  give  pie- 
cist?  information  on  price,  engine  specifications,  and  construction. 
Often,  however,  that  opportunity  is  neglected  in  favor  of  showing  the 
car  in  luxurious  settings,  where  the  emphasis  in  on  mood  and  style 
and  superlatives  replace  substance  ("the  most  glamorous  Baasmobile 
ever"). 

J*>en  though  some  discretion  is  involved,  it  remains  true  that  many 
ads  simply  cannot  l)e  made  more  informative,  ll  follows  llial  it  would 
be  ini possible  to  di(,tat{'  that  advertisements  must  provide  informa- 
tion without  fort:ing  significant  changes  in  current  advertising  pat- 
terns. Puffery  may  be  toned  down,  but  it  cannot  be  eliminated  because 
of  the  very  nature  of  the  products  being  advertised.  This  presents  a 
serious  obstacle  to  any  program  designed  to  improve  the  overall  level 
of  inft)rmation  conti^nt  in  advertising. 

An  /\/(e.'r;nj(iv'e  /\f)profjc/i 

The  difficulty  with  experience  goods  is  not  the  only  problem  with  the 
content  analysis  approach  of  thi;  FTC  guidelines.  A  potentially  more 
serious  concern  is  stated  in  the  question:  At  what  point  does  ^^  state- 
ment become  misleading  or  deceptive?  Suppose,  for  example,  thai  a 
gasoline  ad  claims  to  "Put  a  tiger  in  your  tank!"  That  stateme4it  is 

•  Prict;  is  always  a  soarch  cpiality.  but  lliesc?  products  tend  to  be  relatively 
inexpensive  and  price  differentials  mtiy  not  weigh  heavily  in  the  consumer's 
decision.  ^ 
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false,  ami  yt-t  hardly  iuiyone  vvould  consider  the  ad  misleading.  The; 
reason  is  that  everyone  knows  the  statcnnent  is  false  and  was  not 
meant  to  he  taken  literally. 

That  is  clear  enouj»h  in  the  {:ase  of  the  tiger,  but  what  about  other 
ads  in  which  phrases  like  "lowest  price  ever,"  "best  buy  yet,'*  or 
"runs  forever"  are  thrown  around?  At  what  point  can  the  consumer 
reasonably  be  expected  to  differentiate  between  intended  puffery  and 
intend(»d  fat.t?  The  Federal  Trade  Commission's  answer  to  the  prob- 
lem is  the  average  man  concept*  An  ad  is  not  considered  deceptive  if 
the  average  man  carj  be  expected  to  recognize  the  intent  of  the  mes- 
sage (1,  p.  571 1. 

Given  the  manner  in  which  the  term  overuge;  is  abused,  that  ap- 
proach doesn't  really  solve  the  problem.  Are  we  speaking  of  the 
average  man  in  terms  of  intelligence,  education,  or  experience  in  the 
marketplace?  If  we're  talking  about  the  average  man  on  an  average 
day,  we  must  remember  that  the  average  man  makes  mistakes  and 
— take  -that  into  account.  Not  surprisingly,  there  have  been  a  large 
number  of  court  cases  on  this  pbifvt:  -  ^ — 

The  (loncept  makes  sense  only  when  some  kind  of  n\\(^  of  reason 
is  applied  and  the  whole  question  is  viewed  in  a  behavioral  context. 
The  question  revolves  around  what  individuals  are  going  to  believe 
and  how  those  beliefs  affect  behavior.  Thus,  in  order  to  make  the 
content  analysis  approach  work,  human  behavior  has  to  be  taken  into 
account.  This  fact  has  prompted  some  experts  in  the  area  to  suggest 
an  alternative  approach  to  the  deception  problem.  An  ad  should  bo 
considered  deceptive,  they  argue,  only  if  it  affects  the  consumer's 
beliefs  and  she  or  he  then  acts  on  those  beliefs  in  a  harmful  w^ay  [17]. 

Briefly  put,  there  would  be  no  deception  if  no  one  is  deceived.  An 
ad  might  misrepresent  a  product  and  thus  be  termed  misleading  under 
the  F-TC's  system,  but  if  no  one  beUeves  the  ad,  then  there  would  be 
no  real  deception.  This  behavioral  definition  of  deception  focuses  on 
the  impact  of  the  ad  on  the  consumer's  behavior.  In  order  to  be  put 
into  eifrc:t.  the  behavioral  approach  would  require  extensive  scr^^en- 
ing  of  ads  before  groups  of  consumers  representing  a  cross  section  of 
the  population.  The  technical  aspects  of  that  process  would  be  ccim- 
plex  and  would  quite  probably  generate  disputes. 

'The  behavioral  approach  doesn't  really  address  the  question  of 
improving  the  overall  level  of  information  in  ads  and  is  therefore  of 
limited  value  in  that  regard.  However,  it  is  valuable  as  a  reminder 
that  the  ultimate  significance  of  an  advertisement  li(?s  in  its  impact  on 
the  individual.  It  is  the  interpretation  of  the  ad  that  finally  matters, 


•  Pres\imal)ly.  thr  averaj?p  man  could  be  a  woman. 
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v\  hit;h  nutans  soiiui  allenliuii  should  be  ^iv  en  to  ihv  nuiiuu  r  in  whiLh 
iruii\iduals  treat  information  from  advertising. 

There  is  some  evidence  to  show  that  must  consumers  approach 
advertising  with  a  critic:al  eye.  Most  people  assunu!  that  advertisers 
exaggerate;  therefore,  individuals  tend  to  disi:ount  much  of  what  they 
hear  or  see  in  ads.  Under  suc:h'circumstances,  it  is  difficult  to  deceive 
a  person:  the  individual's  reluctance  to  accept  advertising  claims  at 
face  value  turns  out  to  be  the  first  lini;  of  defense  against  deception. 
Given  that  situation,  there  is  a  possible  danger  in  efforts  to  promote 
truth  in  advertising.  If  individuals  come  to  believe  that  ads  must  be 
truthful,  they  will  be  more  vulnerable  to  deoeption.  Unless  the  law  is 
perfectly  enforced,  advertisers  would  have  more  incentive  to  try  and 
misleatl  eonsuiners  because  there  would  be  a  greater  chance  that  tfieir 
.efforts  would  pay  off  Things  would  not  have  to  turn  out  that 

way.  but  they  could:  the  possibility  emphasizes  the  need  to  take  con- 
sumer  behavior  into  account  when  considering  advertising.  Unless 
the  situation  is  analyzed  fully,  well-intentioned  efforts  could  end  up 
having  harmful  effects. 


Co/nbating  Negative  /nfornialion 

The  preceding  sections  dealt  with  information  and  deception  in  ad- 
vertising in  general  terms,  H'  fore  we  proceed  with  the  question  of 
the  information  potential  ot  advertising,  we  should  look  at  some 
specific  cases  and  see  how  these  issues  are  actually  working  them- 
selves out  in  the  marketplact?  and  the  courts.  To  a  considerable  extent, 
that  stcH'y  centers  around  the  Federal  Trade  Commission,  The  respon- 
sibility for  monitoring  advertising  has  been  part  of  the  KTC  charge 
since  it  was  fo.unded  in  1914:  however,  it  was  not  until  19:JH  that  the 
commission  was  given  specific  authority  to  prosecute  for  misleading 
\  advertising  wiien  only  the  consumer  interest  was  involved  (see  Chap- 
.  ter  8).*  It  would  be  wrong,  however,  to  assume  that  the  FTC  has  acted 
\alone.  The  following  examples  show  that  private  coiis* —  prnijps 
have  been  active.  *  and.  in  some  cases,  have  been  \  ibie  for 

foroing  the  Federal  Trade  Commission  to  act. 

One  example  that  shows  the  impact  of  private  initiative  is  the 

•  Monitor  is  'ht'  kt»y  word  here;  except  in  rare  cas(»R  when  liti^Hlion  is  in- 
..  volved.  the  FTC  does  not^c^ulate  or  ^ive  prior  approval  to  adu.  The  agencj 
only  reacts  lo  existing  ads,  often  in  response  to  consumer  complaints. 
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advertising  campinj^n  run  by  the  Sheil  Oil  Company  several  years 
You  may  recall  the  ads  that  billed  Shell's  Plal/ormate  as  an  additive 
that  added  significantly  to  mileage.  It  showed  car  after  car  crashing 
through  a  paper  barrier,  having  gone  farther  than  cars  using  gasoline 
without  FMatformate.  Unfortunately,  the  campaign  was  as  flimsy  as 
the  paper  barrier.  True,  the  cars  using  gasoline  with  Platformate  did 
go  farther,  but  as  Consumer  Bulletin  was  the  first  to  point  out,  Plat- 
tf^mate  (or  something  like  it)  is  found  in  nearly  all  gasoline  meant 
for  use  in  autnnujbiles  [211.  You  could  not  buy  the  kind  of  gasoline 
Shell  was  using  in  the  test.  Any  gasoline  purchased  from  any  pump 
would  have  Platformate  in  it  and  would  go  as  far  as  ShelPs. 

Shell  maintairied  that  since  the  ad  merely  said  that  cai^  go  farther 
on  Platformate.  there  was  no  deception  involved.  No  one  bought  that 
argument,  however.  Advariising  Age,  the  trade  journal  for  advertisers, 
sound(?d  an  "Amen"  to  a  letter  written  by  an  agency  executive  that 
said:  "This  is  the  kind  of  deception  that  gives  all  of  advertising  a 
black  eye  and  makes  the  task  of  the  honest' practitioner  of  the  craft 
just  that  much  hprder.  It's  also  great  fuel  for  those  who  promulgate 
government  cnnlrol  of  advertising         [3|.  '  '    .      -  \ 

Pain  relievers  represent  another  area  of  apparent  deception  ari(i 
V.ertain  confusion.  Aspirin  is  the  main  ingredient  in  such  products,\ 
and  aspirin,  it  turns  out,  is  aspirin.  A  1962  study  published  in  the  \ 
Journal  of  t/ie  American  Medical  Association  indicated  that  statisti- 
cally Ihc^re  is  no  difference  in  the  performance  of  the  five  leading 
brands  of  pain  reli(»vers  [12].  That  was  over  fifteen  years  ago.  yet 
producLTs  still  turn  out  advertisements  that  claim  that  their  brand  is 
superior,  supporting  their  arguments  with  supposed  scientific  Icsls. 
Students  who  are  familiar  with  statisical  testing  techniques  know 
thai  such  claims  must  be  taken  with  a  grain  of  salt  (or  perhaps 
aspirin).  There  is  no  evidence  that  if  they  were  repeated  on  a  larger 
population  the  results  would  be  the  same. 

Nevertheless.  theV.laims  continued  unabated  until  finally,  in  1973, 
the  FTC  entered  the  case.  The  FTC  filed  suit  against  the  major  phar- 
maceutit:al  companies,  maintaining  they  must  either  provide  accept- 
at)le  scientific  evidence  to  support  the  claims  made  for  their  pain 
relievers  or  take  the  ads  off  the  air.  Five  years  of  litigation  have  not. 
resolved  the  case  and  there  appears  to  he  no  prospect  of  an  im- 
pf?ndirg  settlement. 

If  the  Geritoi  c?ise  is' any  precedent,  the  question  of  pain  reliev- 
'^r:^  ::::-^lu  be  in  the  courts  for  years  to  come.  Geritoi  claimed  to 
^'strengthen  uon-poor.  tired  blood  *  or  "iron 'deficiency  anemia."  No 
one  was  quite  sure  what  tired  blood  was,  but  experts  agreed  that  iron 
deficiency  anemia  is  rare  in  the  United  States  and,  in  any  event,  is  not 
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usually  associated  with  a  lack  of  iron  in  the  diet  |9].  The  FTC  brought 
suit,  but  the  case  was  in  the  courts  for  over  a  decade  before  the 
questionable  ads  were  removed. 

Protracted  litigation  is  also  underway  in  the  Listerine  case.  For 
most  of  this  century,  Listerine  has  been  advertised  as  an  effective 
agent  against  colds.  In  fact,  it  is  simply  a  mouthwash,  and  as  Listerine 
ads  now  state,  it  does  nothing  to  kill  germs  or  fight  colds.  Even  so,  it 
took  a  series  of  court  battles  before  the  claim  was  removed  from 
Listerine's  advertising,  and,  even  nov^,  the  notion  that  the  product  is 
something  more  than  a  mouthwash  may  linger  on  |5].  Because  of  that 
possibility,  the  FTC  asked  Listerine  to  do  more  than  simply  remove 
the  ads;  the  company  was  asked  to  pay  for  corrective  advertisements. 
Corrective  ads.  as  the  name  implies,  are  meant  to  correct  previous 
misinformation  provided  to  consumers,  and  are  also  involved  in  the 
Geritol  and  pain  reliever  cases  (in  the  latter,  the  FTC  is  asking  that 
25  percent  of  the  companies'  future  advertising  expenditures  go  to 
corrective  ads). 

The  FTC  had  earlier  required  corrective  advertising  of  a  fruit  juice 
company  (for  false  nutritional  claims  about  its  drink)  and  of  a  diet 
br^ad '(which  claimed  to  have  fewer  calories,  but  in  fact  was  only 
sliced  thinner).  In  these  cases,  however,  the  corrective  ads  had  lim- 
ited impact  because  they  were  so  mild.  It  wasn't  really  clear  to 
consumers  that  the  companies  were  admitting  any  wrongdoing.  If 
corrective  advertisements  are  to  be  effective  in  making  up  for  decep- 
tion, they  must  be  clear  and  straightforward. 

The  problems  with  corrective  advertisements  are  further  illustrated 
in  the  STP  case.  As  was  true  with  Platformate,  it  was  a  consumer 
organization  thai  originally  raised  questions  about  the  product  (an  oil 
additive).  In  1971,  Consumer  Reports  indicated  that  STP  was  at  best 
unnecessary,  and  at  worst  a  possible  danger  to  the  car's  engine 
p. -422).  The  issue  was  unresolved  and  STP  continued  to  expand  its 
operations;  in  so  doing,  it  included  performance  claims  in  its  adver- 
tising, claims  that  were  supported  by  a  series  of  tests  conducted  by 
independent  laboratories. 

Those  tests,  however,  proved  questionable  and  the  P'TC  brought 
suit.  The  c&se  was  settled  in  early  1978  when  STP  agreed  to  pay  a 
$700,000  fine  and  pay  for  a  series  of  corrective  advertisements.  The 
ads  wer^  labeled  *'FTC  Notice'*'  and  referred  to  "certain  allegedly 
inaccurate  past, advertisements."  Included  in  the  ad  was  the  state- 
ment "Agreement  to  this  settlement  does  not  constitute  an  admission 
by  STP  that  the  lav.^  has  been  violated"  [26,  p.  i4].  Not  only  were  the 
ads<  confusing  and  seemingly  contradictory,  but  they  were  run  mainly 
in  business  publications.  The  idea  was  to  get  the  message  across  to 
other  businesses  that  the  FTC  itself  meant  business;  however,  the 
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campaign  did  little  to  clear  up  misconceptions  that  individual  con- 
sumers might  have  had  about  STP. 

It  is  evident  that  the  Federal  Trade  Commission  has  become  more" 
active  in  dealing  with  possible  deception  in  advertising,  but  the  im- 
pact of  that  activity  is  not  yet  clear.  Advertisers  have  at  least  taken 
notice,  but  whether  future  ads  will  be  any  different  is  unknown.  If 
enforcement  is  sustained,  gradual  change  could  take  place.  If,  how- 
ever, the  FTC's  activities  are  seen  as  isolated  events,  change  seems 
unlikely. 

Children's  ^advertising 

The  Federal  Trade  Commission's  activities  with  respect  to  adver- 
tising have  not  been  limited  to  the  prosecution  of  individual  cases. 
In  an  effort  to  deal  with  more  general  concerns,  the  commission  has 
employed  a  broader  approach  in  certain  problem  areas.  Children's 
advertising  offers  a  notable  and  well-publicized  example.  The  implicit 
assumption  in  the  overoge  mon  concept  is  that  individuals  can  make 
critical  judgments  about  advertising  content.  In  the  case  of  children, 
that  assumption  may  not  be  warranted,  which  marks  children's  ad- 
vertising as  a  topic  of  special  concern. 

That  concern,  however,  is  a  fairly  recent  development.  A  decade 
ago,  no  special  attention  was  given  to  children's  advertising.  Then,  in 
1968,  a  group  of  Bostqn-area  women  formed  Action  for  Children's 
Television  (ACT)  in  an  effort  to  improve  the  quality  of  children's 
programming;  advertising  was  among  their  first  concerns.  ACT  called 
for  a  ban  on  children's  advertising,  basing  its  request  on  four  problem 
areas: 

1.  Developmental— young  children  have  not  yet  developed  the 
cognitive  skills  to  evaluate  material  presented  in  advertise- 
ments. Thus,  children  are  particularly  vulnerable  and  impres- 
sionable [161. 

2.  Family  life — pressure  from  children  to  buy  advertised  products 
could  have  a  negative  effect  on  the  parent-child  relationship. 

3.  Nutritional — concern  was  expressed  with  both  the  dubious  nu- 
tritional information  contained  in  ads  and  the  poor  nutritional* 
content  on  many  heavily  advertised  snacks  and  cereals. 

4.  Content — it  whs  maintained  that  products  (particularly  toys). 
,  were  oversold,  leaving  a  misleading  impression  of  the  product's 

capabilities  (18]. 

The  FTC  called  hearings  on  these  matters,  but  no  further  action 
was  taken.  However,  pressure  from  ACT  brought  about  a  degree  of 
self-regulation  by  the  industry.  The  number  of  minutes  of  commer- 
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cials  per  hour  of  children's  programming  was  cut  from  16  to  9V2  and 
performers  on  children's  shows  no  longer  were  to  promote  products. 
Also,  a  clear  distinction  had  to  be  made  between  the  programming 
and  advertising  (usually  by  a  fade  out  or  graphic  design)  118).  Pres- 
sure from  consumer  groups  also  induced  three  vitamin  manufacturers 
to  withdraw  their  advertisements  from  children's  programming. 

Through  all  of  this,  the  FTC's  position  remained  vague;  the  com- 
mission seemed  to  support  the  reform  efforts,  but  resisted  efforts  to 
force  change  on  the  industry  [2].  The  FTCs  period  of  inactivity 
stretched  into  1977,  but  then  increasing  concern  with  nutrition 
prompted  staff  investigations.  As  a  result  of  the  investigations,  the 
following  proposals  were  approved  by  the  commissioners  in  early 
1978.  The  FTC  proposes  that: 

1.  All  advertising  aimed  at  children  under  six  be  banned. 

2.  The  advertising  of  candy  and  highly  sweetened  cereals  be 
banned  from  all  children's  programming. 

3.  Companies  that  advertise  lightly  sweetened  cereals  be  required 
to  spend  an  equal  amount  on  purely  informative  nutritional 
advertising  [7]. 

At  this  writing,  hearings  are  being  held  on  the  FTC  proposals.  It 
appears  that  at  least  some  of  the  recommendations  will  be  imple- 
mented: it  is  also  probable  that  court  challenges  await  any  action  the 
FTC  takes.  Recent  court  decisions  extend  First  Amendment  rights 
(freedom  of  speech)  to  advertisers,  and  it  appears  that  litigation  will 
be  based  on  that  argument.  Whatever  happens,  the  FTC's  action 
(after  a  decade  of  indifference)  illustrates  the  power  that  public 
opinion  can  have  when  it  is  organized  and  directed. 

The  controversy  over  children's  advertising  deserves  a  final  com- 
ment. The  entire  argument  is  built  around  the  idea  that  advertising, 
particularly  on  television,  is  more  than  just  a  way  to  sell  products;  it 
affects  the  whole  pattern  of  living.  That  point  is  particularly  relevant 
to  children,  but  it  can  be  applied  more  broadly.  I've  suggested 
throughout  this  chapter  that  advertising  is  a  part  of  what  we  com- 
monly call  lifestyle;  any  effort  to  discuss  the  issue  in  narrower  terms 
runs  the  risk  of  dangerous  oversimplification. 

Advertising  by  Professionals  ,  • 

While  the  FTC  is  attempting  to  limii  advertising  geared  to  children, 
the  commission  is  seeking  to  promote  advertising  by  professionals- 
medical  doctors,  lawyers,  pharmacists,  and  so  on.  Few  professionals 
of  this  type  have  advertised  in  the  past,  in  part  because  tradition  held 
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that  advertising  was  unprofessional  and  i.^oart  because  professional 
associations  banned  advertising.  The  FTC  uGgan  its  efforts  to  promote 
advertising  by  professionals  in  1975:  a  ruling  by  the  Supreme  Court 
in  1977  upheld  the  right  of  professionals  to  advertise  and  accelerated 
the  rate  of  change  [10,  p.  70].  ^ 

In  the  last  chapter,  1  indicated  that  information  about  professional 
services  falls  into  the  credence  category,  goods  or  services  that  can- 
not be  fully  evaluated  even  after  they  are  consumed  [20,  p.  315]. 
Professional  competence,  not  advertising,  seems  to  be  the  key  issue. 
Furthermore,  it  would  be  difficult  to  advertise  prices  in  many  cases  . 
until  diagnosis  and  treatment  were  complete.  To  confound  the  issue, 
it  is  impossible  to  repress  the  image  of  a  doctor  doing  a  television 
commercial  in  the  manner  of  a  used  car  dealer  ("Special.  Today 
Only...*'). 

Surely  such  jokes  have  circulated  around  the  FTC,  but  that  is^not 
what  the  commission  had  in  mind.  The  ban  on  professional  advertis- 
ing, the  commission  maintained,  denied  informati^  to  consumers 
and  thus  represented  a  restraint  of  trade.  The  logic  of  the  argument  is 
based  on  the  fact  that  although  many  professional  services  are  com- 
plex and  involved,  others  are  routine.  A  will  for  a  middle-inconie 
family,  for  example,  is  a  rather  straightforward  document  and  is  rela- 
tively inexpensive.  However,  if  there  is  secrecy  about  prices,  the 
client-consumer  won't  know  if  he  or  she  is  actually  paying  a  reason- 
able price. 

The  same  logic  holds  for  the  advertising  of  prescription  drug 
prices.  Once  the  drug  has  been  prescribed  by  the  doctor,  the  patient- 
consumer  ought  to  know  where  it  can  be  filled  most  economically  (2, 
p.  1632].  Such  drugs  must  meet  federal  standards,  so  there  is  little  risk 
to  the  individual.  Even  in  more  complicated  situations,  comparative 
price  information  should  be  helpful.  If  you  find  out,  for  example,  that 
your  family  doctor  is  the  most  expensive  in  town,  it  hardly  seems 
unreasonable  that  he  or  she  be  able  to  justify  the  expense.  The  doctor 
might  be  worth  the  price,  but  if  patient-consumers  aren't  aware  of 
relative  prices,  thv^y  won't  be  able  to  inquire. 

One  of  the  problems  with  the  pricing  of  professional  services  has  to 
do  with  price  discrimination,  which  means  charging  different  individ- 
uals difl'erent  prices  for  the  same  service.  Jn  thp  marketplace,  most 
products  are  sold  at  a  single  price  to  all  consumers,  which  means  that 
those  who  would  be  willing  to  pay  more  for  the  product  are  getting  a 
bargain:  it  is  easy  to  see  that  if  each  individual  is  charged  the  maxi- 
mum that  he  Or  she  would  be  willing  to  pay,  the  seller  would  benefit.* 

•  Price  discrimination  is  legal  In  such  cases  and  may  be  justified  on  the 
grounds  that  the  poor  thus  receive  treatment  more  cheaply. 
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Because  of  the  nature  their  services,  professionals  are  able  io 
practice  price  discrinriinailon,  but  disclosure  of  fees  makes  the  prac- 
tice more  difficult.  Advertising  should  reduce  the  range  of  prices  for 
similar  services.  Some  professionals  may  resist  advertising  for  that 
reason.  >  , 

It  is  difficult  to  provide  an  overall  evaluation  of  the  impact  of  ad- 
vertising b>  professionals.  Contrary  to  the  expectations  of  those  on 
both  sides  of  the  controversy,  i*  is  unlikely  that  advertising  will  bring 
about  any  great  changes.  For  eKample,  allowing  doctors  to  advertise 
isn't  the  answer  to  rising  medical  costs.  However,  in  a  small  way  the 
consumer  should  benefit.  The  change  isn'^  momentous,  but  it  is  rea- 
sonable, and,  as  in  the  examples  mentioned  above,  it  should  help  the 
consumer.  There  may  also  be  a  mere  subtle,  long-range  benefit  to 
consumers;  more  candid  inforniatfon  about  professional  service^ 
should  promote  a  more  objective  approach  ^.o  the  subject,  and  that 
should  serve  the  consumer's  interest. 


Problems  and  Possibilities 

Catching  Up  Io  Ihe  Present 

Our  discussion  of  advertising  and  information  has  ranged  over  a 
variety  of  issues;  it  is  hoped  that  as  you  covered  the  material,  your 
thinking  about  advertising  has  changed  somewhat.  The  various  prob- 
lems addressed  «bove  cannot  be  dealt  with  until  consumers  begin  to 
perceive  the  possibilities  that  advertising  affords.  There  ^re  limita- 
tions, to  be  sure,  but  advertising  still  has  a  potential  educational  and 
informational  value  beyond  the  capabilities  af  most  alternatives,  li  is 
nothing  Jess  thon  a  resource,  a  badly  abused  and  misused  one,  but  a 
resource  nevertheless. 

Putting  advertising  in  that  context  serves  another  purpose:  It  helps 
us  break  out  of  the  mental  rut  w€  are  in  when  it  comes  to  thinking 
about  the  question.  Advertising  is  such  a  part  of  our  lives  that  it  is 
difficult  to  think  of  it  except  as  it  currently  exists.  Our  thinking  about 
advertising  is  badly  C/ut  of  date.  Even  when  advertising  has  the  poten- 
tial to  reach  into  evjry  American  home  instantly,  we  still  think  of  it 
in  terms  of  the  medicine  show  or  the  weekly  newspaper.  During  the 
last  century,  advertising  was  unregulated  and  often  outrageoi  s,  but 
that  hard'iy  mattered.  If  the  medicine  show  advertised  a  cire  for 
fallen  arches,  heart  attacks,  and  sore  backs,  it  did  so  to  a  small  group 
that  could  evaluate  the  product  and  the  advertising,  Even  if  .someone 
was  suckered  into  buying  the  product,  the  amounts  involved  were 
probably  small. 
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Technolcjgicul  change,  however,  has  altered  the  situation  radically. 
Faster  presses,  the  inirodiSction  of  color,  and  widespread  distribution 
improved  the  traditional  media.  Radio  and  television  have  spread 
the  reach  and  potential  effectiveness  of  advertising  still  further.  Fred- 
erick Lewis  Alien  chronicled  these  changes  during  the.1920s.  The  ads 
of  fifty  ye.-Ts  ago  make  today's  !ook  like  the  picture  of. responsibility. 
For  example,  Allen  tells  of  the  unhappy  people  who  had 

.  .  .  succumbed  to  pyorrhea,  each  of  xtipjn  with  a  ^  merci- 
fully conct'filing  his  unhappy  mouth.  . . .  Thn  womCi  ^uld  un- 
doubtedly do  something  ahoui  B.O.  if  people  only  saiJ  to  ner  what 
they  really  vtho'ught.  ...  These  men  and  women  of  the  advertising 
papes.  suffering  or  triumphanl,  h^c.r,me  purl  of  the  folklore  of  the 
doy.  [8.  p.  73.  emphasis  added] 

Those  people,  or  their  gr^ndchiklren,  I\yve  become  pari  of  Ameri- 
can culture  and  they  are  treated  with  a  degree  of  nonchalance  that 
masks  thi.  'r  real  importance.  Consumers  continue  1o  treat  adverti^ng 
lightly  even  thouj^h  increasing  c:binple:<it?rs  in  the  market  and  techno- 
logical change  have  reduced  consumerii'  abilities  to  counter  the  forces 
of  advertising^.'' You  should  recognize  this  argument  as  an  aspect  of 
the  n^orc  geiaeral  consumer  problem — the  consumer's  inability  to 
work  i^t  a  c^ia^.j'jed  efnvironraenl.  Consumers  do  not  seem  to  h^ve 
caugVit  on  to  '(h«^  fact  th^t  the  tnvironmenl  has  changed,  which  has 
•pc-rm^Med  the  iTeewheelihg  and  largely  unchallenged  development  of 
the  advertising  establisli'men*.  The  ".plications  of  advertising  for 
conrunicrs  and  ita, potential  usefulner.s  have  not  really  been  grasped. 

Notice  t^ial  1  have  come  out  in  fr? vor  of  advertising,  not  against  -it. 
My  cjiticism  has  to  do- with  certain  aspects  of  the  way  products  are 
advertised,  withvadvertising  itielf. , Unfortunately,  even  the  mild- 
est critic:ism  of  advertising  tends  to  polarize  opiffiuns.  Some  groups 
seenj  to  feel  that  there'is  something  sacred  about  the  curreni  content 
and  Istructure  qf  adverti^hg;  they  equate  the  status  quo  with  what 
they  call. "our  free  enteriprise  system,*'  Whatever  that  is,  it  is  not  a 
very  good  description  oj  advertising  and  the  American  economy  in 
th-^  1970s.  Advertising  exOp^^ditures  are  highly  concentrated  among 
a  small  numb^  of  firms.  T^his  concentrates  a  tremendous  amount  of 
power  in  a  few  hands,  I\,c^n  be-argued  that,  rather  than  support  free 
enterpri^,  massive  advertising  expenditures  actually  promote  monop- 
oly elements  by  giving  an  ext^-a  advantage  to  certain  firms.  Advertis- 
ing becomes  a  way  of  maintaining  control  of  a  market  and  forestalling 
competition.  Thus,  a  doctrinaire  approach  only  masks  the  real  issues 
.and  confuses  the  question. 


Advertising  and  JnfoririDlion 


Some  New  Directions 

1- 

Any  change  in  advertising  must  begin  by  educatitig  the  pubHc  to  what 
advertising  couJd  be,  The  success  of  Action  for  Children's  Television 
shows  that  if  it  is  properly  organized  and  directed,  public  pressure 
can  bring  about  changes  in  advertising.  Most  changes  thus  far  have 
emphasized  limitations,  but  change  can  also  be  cast  in  positive  terms, 
with  the  emphasis  on  realizing  advertising's  informational  and  edu- 
cational potential. 

However,  it  should  be  clear  that  it  isn't  enough  to  simply  say  to 
advertisers:  "Thou  shalt  be  informativ€^''  As  noted,  some  ads  (for 
experience  goods)  cannot  be  really  informative.  We  can  reasonably 
assume  that  most  consumers  recognize  this  fact;  the  emphasis  in  such  . 
cases  should  then  be  placedV)n  preventing  distortions  and  deception. 
In  areas  where  more  informative  ads  afe  possible,  however,  higher 
levels  of  information  content  should  be  encouraged  (and  in  some  ' 
cases  required).         •  .  ' 

We  can  assume  that  businesses  act  in  their  own  self-interest,  which 
means  th-at  ynoiv  informative  ads  will  bje  forthcoming  when  such  ads 
are  in  the  company's  self-interest.  That  will  only  happen  when  con- 
sumers begin  to  dei|iand  more  information.  This  is  a  realistic  possi- 
bility if  consumers' art-  aware  that  information  is  available;  public 
service  b-roadcasting  might  encourage  this  trend  by  stressing  the 
4;inds  of  information  corr;umers  c^n  expect 

A  significant  problem  with  this  proposal  is  validating  the  informa- 
tion provided  in  advertisements.  Pjlere  is  where  a  national  informa- 
tion policy  comes  into  the  picture.  Information  provided  ♦hrough 
advertising  would  be  an  integral  part  of  that  overall  policy.  The  En- 
vironinental  Protection  Agency  has  been  criticised  for  its  m.ileage  , 
ratings,  but  at  least  thej  have  put  an  end  to  the  g:oss  exaggerations 
that  formerly  characterized  mileage  claims. 

EPA  ratings  must  be  included  in  automc^  ads,  but  other  public 
information  could  be  used  voluntarily.  If  cests  showed  that  the 
Clomp-Clomp  lawnmower  was  the  safest,  mo^t  economical,  and  most 
dependable  mower  on  the  market,  then  Clomp-Clomp  should  be  able 
to  use  those  findings  in  their  ads.  The  public  would  know  that  the 
company  was  not  just  making  wild  claims,  since  the  information 
would  have  been  validated.  Thus,  advertisements  would  be  a  way  *  • 
of  getting  quaJity  information  to  the  public.  -  ^ 

Where  does  that  leave  companies  whose  products  do  not  measure 
Up  well  in  such  tests?  They  would,  no.t  be  forced  to  say  that  in  their 
ads,  but  they  would  not  be  able  to  make  any  claims  of  performance  ^ 
of  quality  either.  That  would  provide  a- powerful  incentive  to  iro- 
prove  their  product.  Better  information  /low  would  therefore  bring 
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pressure  on  producers  to  offer  quality  products,  which  is  precisely 
the  way  markets  are  supposeo  to  work.  Now  producers  can  hide 
behind  the  consumer's  lack  of  information  and  pass  uff  inferior  prod-^ 

ucts.  -  i_  •  L 

1  have  treated  advertising  at  great  length  simply  because  il  has  tne 
potential  to  provide  high-quality,  low-cost  information  to  all  seg- 
ments of  the  population.  Information  needs  to  be  interpreted  very 
broadly  in  this  context.  That  is,  it  includes  not  only  information 
about  products  per  se  but  also  about  types  of  products  and  services. 
In  short,  advertising  could  perform  a  genuinely  educational  function. 
Insurance  advertisements,  for  example,  could  include  detailed- infor- 
mation about  types  of  insurance,  strengths  of  each  type,  and  the  best 
insurance  package  under  different  circumstances.  Similarly,  adver- 
tisements for  banks  or  other  financial  institutions  could  include  sound 
financial  advice.  By  the  ingenuity  of  advertisers,  this  information 
could  be  put  across  in  an  easily  understandable  fashion.  It  is  difficult 
to  think  of  a  more  effective  way  to  get  information  to  a  broad  cross 
section  of  the  public.  As  people  were  continually  exposed  to  this  sort 
of  advertising,  they  would  gradually  develop  a  more  sophisticated 
understanding  of  these  complex  issues.  Citizens  might  decide  that 
some  percentage  of  total  advertising  time  should  be  given  over  to 
such  educational  efforts.  In  this  case.  I  am  not  talking  about  advertis- 
rng  a  product,  but  rather  providing  information  on-a  class  of  products 
or  services.*  Because  ads  of  this  type  would  be  different  from  prod- 
uct advertising,  public  trust  should  be  greater. 

A  program  of  this  sort  is  based  on  the  idea  that  advertisers  have 
a  responsibility  to  provide  information  to  consumers.  If  that  informa- 
tion is  not  contained  in  ads  for  particular  products,  it  would  be  pre- 
sented in  the  more  general,  educational  ads.t  SCme  people  may  fed 
that  advertisers  should  not  be  forced  to  assume  a  social  responsibil- 
ity, but  the  proposal  only  assumes  that  those  who  benefit  from  a 
systern  sho^ild  in- turn  w-ork  toward  improving  it.  Companies  have  a 
right  to  advertise;  th-ey  also  have  a  responsibility  to  the  public.  This 
is  not  a  yery  radical  idea. 
A  If  you  think' the  changes  suggested  here  sound  like  pipe  dreams, 
remember  that  changes  have  already  taken  place  in  advertising.  It 

*  Advrrtisrr<^  could  hp  required  to  st?l  aside  a  pen.enla^r  of  their  total  ad- 
sert.Mng  budgt»ls  to  fund  such  efl^rtj.  These  costs  would  bf'  passed  avong  to 
iho  consumor.  but  considpring  the  potential  value  of  such  &  program,  ihe  ex- 
nrnsp  should  be  well  v.orth  M  in  terms  of  individual  r.ons?imef's  savings. 

t  Some  htnt  of  this  idea  is  contained  in  the  FTC  propusaSs  for  children  s  ad^ 
vertisina  Companies  that  advertise  certain  types  of  cereals  would  be  required 
to  pay  for  ads  about  nutrition.  By  extending  the  idea,  advertisers  of  medicijies 
could  fund  ads  on  health,  and  so  on. 
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was  not  too  long  ago  that  cigarette  advertisements,  now  banned  from 
television,  were  making  health  claims  about  their  products!  Simila;ly. 
the  very  idea  of  corrective  advertising  would  have  seemed  radical  a 
few  years  ago.  Thus,  it  is  not  unrealislic  to  suppose  that  advertising 
over  time  can  be  made  to  convey  jn formation.  The  changes  will  not 
take  p!dce  overnight'and  the  prograai  will  not  come  in  a  slfc|rle  pack- 
age. Progress  generally  comes  in  small  steps.  In  thi^  case,  the  ultimate 
goal  makes  the  journey  worthwhile. 
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INTRODUCTION 


Tne  Federal  Trade  Comniaaion  (FTC)  baa  been  for  many  yeara  the 
principal  Federal  agency  concerned  with  the  regulation  of  national 
advcrtiaing.    At  ita  inception  and  during  ita  early  yeara.  however, 
thia  role  waa  negligible.     Ihia  ia  lio  becauac  tb«  Coomiaaion'a  enabling 
legislation,  the  Federal  Trade  Coooiaaion  Act,  waa  paaaed  by  the  Congreaa 
at  the  requeat  of  Preaident  Woodtow  Wilaon  after  a  long  political  fight 
arising  out  of  what  waa  then  called  the '"trust  problem."  President 
Wilaon  envisaged  an  agency  of  experta  to  protect  bu*ine»»mcn  from  unfair 
acts  by  competitors.     Consumer  protection,  including  protection  from 
unfair  and  deceptive  advertiaisig .  waa  not  one  of  th*?  agency' a  initial 
•  concerna  or  responsibili^cs .    Id  the  original  1914  Act  there  waa  nc-  ^ 
specific  reference  to  advertiaing  or  conauner  protection. 

It  haa  been  through  a  slow,  evolutionary  procesa  that  the  Cooniis- 
sio.n  haa  assumed  its  present  day  importance  in  the  field  of  advertising 
regulation.    This  report  examines  the  Federal  Trade  CoaBOission*  s  ac- 
tivitiea  in  thia  area  over  the  last  65y«ars,  placing  apecial  emphasis 
on  new  development  a  during  the  last  decade. 

Part  1  offers  an  hictorical  perapec^tive  on  the  ;^fowth  of  the  ad- 
vertising industry  since  the  turn^o^  the  century.    Part  ft  provides  a 
briei  discussion  of  the  legislative  framework  within  which  the  FTC 
operaf'.     Despitej  the  increase  in  vigor. of  the  Coamission' a  regulation 
of  advertising  that  began  juat  abovj.  a  decade  <ffo,  its  Ieg<  1  authority 
that  governs  ti\iu  field  has  changed  relatively  little  over  the  yearc  i 

Keproduoed  fnwn  U.S.  Library  of  ConjcroHH.  ConRroBalonal  Kesonrch  Serrlce.  Advertising 
K^jftilrttlon  hy  tho  Federal  Trnde  CommlHsiori.  K(»|>ort  No.  7»-145  K.  l>y  Bruce  Mulock. 
(Warthhijfton)  1J»79.  31)  p. 
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rn^  tew  cnangei  wt^ich  have  taken  place  have  evolved  oainly  iroia  cnanpt^B 
in  approachea  to  enforcement  and  reinterpretationti  oi  >«xiftting  Ivgal 
autnority.     Part   III  preienta  «  auofaary  of  the  traditional  approaches 
that  the  Commiiaion  haa  employed   in  carrying  out   iti  mondate  to  pro- 
tect  coniumera  and  competitori  from  falie,  mialeading,  deceptive,  and 
unfair  advertiaing.     Hart  IV  reviewa  new  developments  in  advcrtiiing 
regulation  during  the  lait  decade. 

^  HISTORICAL  PERSPECTIVE  ' 

htodern  advertiiing  ii  a  key  element  of  marketing  for  busineSii 
cnterpriie.       It  hai  flourished  chiefly  in  countries  and  in  periods 
in  whicn  private   induatrial  capitaliare  haa  been  able  tu  c'chieve  rapid 
and  sustained  economic  growth,  support  a  considerable  degree  ot  Leisure  ' 
activity,   and  provide  a  high  level  of  consumption  for  the  bulk  of  the 
populstion.     Advertising  in  some  fohs  hss  operated  in  societies  whose 
markets  have  been  state-controlled,  snd  to  a  sm«ll  degree  it  even 
thrived   in  pre- indu« t? i « J  America  snd  in  I8ch-century  England.  In 
neither  form,  however,  did  it  resemble  the  type  of  advertising  which 
nas  developed  during  recent  decanes  in  the  English-speaking  nations, 
and  particularly  in  the  IV -fed  SLiiLta. 
t9th  Century  Developir^nn 

The  unique  inpo7t«nc«   'i.s!     ^yop'.-^Rity  of  fi'-»  advertising  industry  in 
America  is  clearly  t-.e  r>;Hi*U    f  »;  n.'-itb'^T  of  factors  which,  t  not 
individually  reatrictr  ?  ♦     <   *a  «.ourcry,  have  hern  combined  peuia^jn  more 
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.  t-.ar.bly        chi.  country  than  -nywnere  else.     The  indu-t r laU .at ion 
which  accoapanied  and  followed  the  Civil  War  opened  the  w^y  tor  manu-- 
facturer.  to  aeek  ever  Urner  mTk«t»  within  which  tneir  expanding  pro- 
duction could  be  acconoDodated  . 

It  waa  <il       during  thia  period  that  many  food  procei«ing  and 
coni.uoier-s,r-,dH  «anu tact ur inn  Unas  be^an  to  advertise  their  brand 
n^nea,  to  package  gooda  under  their  labels,  and  generally  to  induce 
con.umer.  to  look  tor  their  product,  on  store  shelves.  Previously. 
mo.C  cDnaumer  good,  .old  in  retail  .hop.  were  ■'generic''  goods  (not 
ditterentiated  according  to  manutacturer-otten  not  even  identified 
a.  CO  the..ource).     Many  products  were  .old  from  barrels  or  jars,  with 
no  effort  to  inform  the  consumer  as  to  the  manufacturer*  s  nan>t^ . 

T^e   la.t  third  of  the   l^th  Century  was  also  marked  by  a  c^ntinu- 
atioa  and  broadening  of  the  itansportatuJn  revolution,  which  had  al- 
ready brought   to  the  American  economy  inrproved  wagon  highways,  steam 
navigation  on  inland  waterways,  oceans,  canals,  and  the  ste.m  railroad, 
indeed,  a.  has  been  said,  the  late  nineteenth  century  belonged  peculiarly 
to  the  railroad.     The  construction  of  railroada  absorbed  an  enormous 
rort^on  of  American  resources  and  energies.     The  ne^  railroads,  in  turn, 
were  ot  critical  imporrance  in  st imulat ing  economic  expansirin.  They 
were  the  commercial  lifelines  of  an  industrializing  society."" 


1/     Sc'heiber.  harry  N..  Harold  G.  Vatter  a.td  Viarold  U.  Faulkener. 

-      toerican  Econr^aic  History.     New  York,  Harper  and  Row,  1976.  p.  259. 
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jimul taneouftl y  ,  m«»i  media  e&panJed  nn  «  icale  made  potMible 
Dy  thtf  cheapneat  ot  newtprint,  new  techniques  in  perindical  pub- 
liHhin^.  an  increaiingly  mouile  population,   and  the  generally  powtrr" 
tul   political    influence  of  publishcri  who  were  able  to  obtain  1  eg- 
iKldtiun  favorable  to  the  wide  circulation  of  period  ic  al  low  d^ts 

to  thenj»e  I  vea  , 

Am  a  c  onue  quenc  e  l>:  these  and  other  devel  opmenta  .V^stiniBted  ex- 
pt^nditurt^B  on  advert:  i  in^'-mainl  y  in  newspapers  and  ma^kzines,  but  also 

on  billboards  and  barns  alongside  road  a,  and  i^^  ^  t  Vf  e  tc  ar^sjmdnail  road 

■3 

statiDns — rose   from  only  about   ?8  million  in  lBb3,  to  $200  million  in 

u 

iddu  and  to  almost  $BUO  million  by  the  end  of  the  centuTy. 
t're- World  War  1 

By  the  time  the  Federal  Trade  Commiaiion  was  esCabliahed  in  1914, 
what  haa  been  caMed  ttit  ''g\')ldt'n  age  of  advertioing"  was  in  full  swing, 
Ttie  advertising  agency  N.  J,  Ayer  &  Son,  which  was  founded  in  1669,  had 
already  obtained  tne  first  &1,OOU,OOU  account  and  launched  the  first 
national   campaign — fur  Uneeda  b  iscui  t-*-*u8  ing  newspapers,  magaEinea  and 
viutdoor  advertising.     Automobile  advertising  was  already  big  business, 
by   1914,   the  car  :nakers  were  apending  more  than  $4,000,000  a  year  to 
advertise.     The  voudtry  wfls  already  very  much  advertising  conscious. 
Trie  At  lantic  Monthly  and  the  Yale  Review  ran  articles  on  the  subject  of 
adver  1 1  s  I  n>i ,  declaring  it  to  be  the  most  conspicuous   feature  of  American 


1/     Scheiber,  tft  al  .     p.  259. 
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Uie.     Concern  w-.  .xpreiied  about  ita  ettect  on  the  morals,  tastes 

and  Uealtn  of  trie  .^lo. 

Indeed,  durinu  t..c  period  between  1900  and  World  War   I,  concern 

about  advertising  was  very  great.     The  .uckrakers,  as  they  came  to  be 

known,  unleashed  a  furious  attack  on  phony  advertising,  starting  with 

p.lent  medicines.     Next  came  exposea  of  fraudulent   financial  advertising. 
In   WIU.  Cyrus  Curtis,   the  most   successful  magazine  publisher  in 

America,  toraulated  the  Curtis  Advertising  code,  which  set  forth  in 
specific  terms  the  kind  of  advertising  that  would  not  be  carried  by 
Curtis  publications.     This  covered  mainly  copy  "knocking"  competitors. 

medical  copy  claiming  a  cure,  and  adverti-eaenLs  for  alcoholic  beverages.*" 

What  has  since  become  the  Advertising  Federation  of  America  helped 
launcn  •  campaign  in  1911  for  truthful  and  ethical  advertising.  The 
.ssociation  drew  up  a  code  and  adopted'  the  slogan  "Truth  in  Adver ti aiog .j' 
Subsequently.  Printers'   Ink,  th.  industry's  leading  magar ine . >ioiped  the 
campaign  and  published  the  Printer.'   Ink  Statute,  which  was  a  oodel  state 
law  penalising  false  and  misleading  advertising.     Working  together,  the 
magazine  and  the  federation  lobbied  the  -odel  statute  through  37  State 
legislatures  by  the  time  the  FTC  Ar.t  was  enacted. 


1/     how  It  was  In  Advertising.   W76-1976.     Compiled  by  the  editors  of 
Advertising  Age.     Crain  Books,  Chicago  (  1978),  1 10  p. 

21  Dunn  Samuel  Watson  and  Arnold  M.  Barban.  Advertising:  It's  Role  in 
-      Modern  Marketing.     Oreyden  Preas.  Hinsdale,  111.     (1978)  p,  32. 
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The  Nir  Yeiri 

Kollowing  the   firit  World  Wir,  during  which  time  much  advertiiing 
wai  devoted  to  the  wsr  eUort  ,  buiineia  enjoyed  «  oiirked  expaniion. 
A  nats  aarket  (or  autooobilei  c«ae  into  being,  and  advertiiing  saw 
Billion-dollar  budgeta  becooe  fairly  coononplace        With  a  major  aoaiit 

Jroai  the  new  medium  of  radio,  total  advertiiing  expenditurea  increased 

2/ 

from  52.282,000,000  in  1919  to  53,426.000,000  in  1929.*" 

With  the  Dcpreiiijn.  adv^^rtilin^  volume  ilumpcd  lome  25?,  falling 
back  to  about  iti  1915  level.     During  the  I930i  there  waa  a  learching 
eKamsnition  of  the  economic  lystea  that  had  allowed  luch  a  debacle  ai 
tfte  Uepreiiion  to  hippen.  One  ot  tne  irequent  targeCi  waa  advertising. 
Critics  attacked  not  only  its  excesses  and  the  products  it  promoted, 
but  slso  the  very  concept  ot  advertising,     A  parade  of  best-selling 
books  ''ejc posed"  advertising  ss  an  unscrupuloua  exploiter  of  the  consumer. 

Suae  ot  the  opposition  to  advertising  waa  directed  toward  legis- 
lative initiatives.    The  proposed  Tugwell  bill,  for  example,  called  for 
coopulsory  gradi:  labeling  of  canned  goods,  drugs,  and  cosmetics.    A  much- 
modified  version  of  the  bill  waa  psased  in  1938  aa  the  *Food .  Drug,  and 
Cosmetics  Act.    And.  it  was  against  thi'*  backdrop  that  the  Wheeler-Lea 
Amen/.BciTt  of  1938  was  paused  which  substantially  broadened  the  power  of 
tnc  Federal  Trade  Coanission  to  regulate  advertising. 


U    Advertising  Age,     Nov.  21,   1973,  p,  6.  ' 

V     Advertising:  It's  Role  in  Modern  Marketing,  p.  3A, 
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Vlverti.ing  begin  to  thrive  -g.in  with  the  lUvent  of  VIorld  W«r  U. 
Unlike  Uorld  W.r  I.  there  were  few  adverti.era  who  .b.ndoned  or  reduced 
their  ^Iverti.ing  effort,  for  the  duration.     De.pite  shortage,  and 
scarcity,  advertiser,  deemed  it  prudent  to  keep  their  brand  name,  prom- 
inently displayed  even  when  their  branded  product,  cound  not  be  pur- 
cha.ed."^'  Jtiin  approach  paid  off  In  an  unprecedented  defflsnd  for  post- 
war products  and  services. 
Modern  Advertising 

The  p**riod  since  the  close  of  World  War  11  l^u  vitne..ed  a  number 
bf  development.-  that  have  b.en  conducive  to  a  drr^jjtic  growth  in  ad- 
vertising expenditure..    The  extraordinarily  atrong  and  diversified 
growth  of  the  post-war  econooy  haa  been,  of  courie.   fundamental.  This 
iro«th  brought  with  it  s  rspid  snd  sustained  inc rea.e  in  discretionary 
inc^*  wnich  paralleled  and  contributed  to  a  shift  toward  product  differ- 
entiation.   Fur  a  major  portion  of  the  population,  the  post-war  period 
meant  a  dramatic  increase  in  consumer  choice  and  a  significant  increase 
in  the  money  available  to  spend  on  those  choices.  ^ 

Probably  the  most  significant  direct  contributor  to  the  growth  of 
fiJvertising  expenditures  in  this  period  is  television.    Printers'  Ink 
made  the  first  computation  of  television  advertising  expenditures  in 
1949:  $57  million.     By  1977.  the   figure  had  risen  to  well  ovtir  V  billion. 


1/    Cohen.  Dorothy.     Advertising.     John  Wiley  &  Sons.  New  York.  1972.  p.  64. 
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The  adverliiinx  induitry  today  i.  Urge  by  any  .tandardi  .nd  con- 
tinue* to  pliy  in  laportint  role  in  the  econuay.    Advprtiaing  oxpen- 
Uiturei  totalled  eat imatcd  542 .  9  bi^llion  in  1978  or  alightlynore 
tnan  21  of  Croaa  National  Product.    And,  it  ia  eatinated  that  udver- 

tiaing  expenditurca  will   increaae  at  an  annual  rate  of  8Z  over  the 

1/ 

1978-83  period,  reaching  563  billi  u  by  1983."* 

LEGISLATIVE  FRAKEWQRX 

Tne  Federal  Trade  Cogpiaaion  Act 

The  Federal  Trade  Comaiaaion  Act,  paaaed  in  1914,  providea  the 

baaic   federal  authority  for  controlling  adv^rtiaing  abuae.     Spec i f i- 

caUy,  Section  5  of  the  Act  givea  the  Commiaaion  izt  baaic  mandate 

by  conferring  juriadiction  over  *'unfair  or  deceptive  acta  or  practicea 

in  commerce.*'    The  legislative  hiotory  of  the  Act  indicates  that  this 

waa  to  bff  an  expanaive  grant  of  authority: 

The  coomittee  gave  careful  conaide\;ation  to  the  question 
aa  to  whether  it  would  attempt  to  define'^the  many  and  variable 
unfair  practicea  which  prevail  in  commerce  ;ind  to  forbid  their 
continuance  or  whether  it  would,  by  a  general  declaration  con- 
demning unfair  practicea,  leave  it  to  the  Coooaiaaion  to  deter- 
mine what  practices  were  unfair.  It  concluded  that  the  latter 
courae  would  be  better. ..2/ 


y  U.S.  Dept.  o£  Commerce.  1979  U.S.  Industrial  Outlook,  p,  491. 
2/    S.   kep.  No.  597.  63d  Cong..  2d  Seas.  13  (1914), 
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The  firat  caae  to  reach  che  courti  (rum  the  new  Cooniiaaiun  iiwulved 

the  regulntiiin  of  iiivur  t  i  iing ,     Tl»a  Seventh  Circuit  upheld  the  |>ownr  □( 

U\*s  Kit  tu  ctintrul  Jecuption  in  idvor t i iinij ,  decUrinB  thit  iUe  Cotnniii- 

lion  had  authority  to  "atop  all  thoae  trade  nrfltcticen  that   ...   LO^ure  cora- 

petitinn  directly  or  through  deception     ^  pnrchaiifra  ,"      Hiua,  proono-  . 

tional  advertLsiiiB  quickly  becaran  a  Lnr^et   i  ii  reKiilation  of  bunincaa 

2/ 

practices.     In  the  1922  c«»e  of  KTC  v.  Wif>>i:t'  ^  Hoaiery  Co.  ,~    the  Su- 

premu  Court  added  ita  approval  of  auch  regulatory  activity  by  holding 

tn'Kt  Idbelint;  goods  containing  leaa  than  :en  percent  wool  aa  "woolen" 

wan  deceptiv^  and  injured  cocunerce  by  diverting  trade  from  truthful 

t  i  rma  .  -  ^ 

In  three  other  early  caaea,  however,  the  Court  interpreted  the 

Act  so  aa  to  limit  significantly  PTC  pow^r  over  advertising*     In  1920 

3/ 

a  raajority  held   in  KTC  v.  Gra.tt'"  that  it  was  proper  for  the  courto  t*^ 

review  de  no^><^OQSQi8Bion  determinaCiona  that  a  given  practice  was  0*- 

"unfair  method  of  competition"  in  violation  of  section  3.     The  CT' 

further  held  that  the  range  of  unfair  practicen  within  th^  Cocuiiv. 

jurisdiction  waa  limited  to  thoae  unfair  practicea  regardcdNir  I9i<* 

oppoaed  to  good  morals  or  "against  public  policy  because  o^  ru^'^i''  tians:!' 

4/ 

ous  tendency  unduly  to  hinder  competition  or  create  monopoly." 


U     Sears  Roebuck  &  Co.  v.  FTC,   25S  F.  307,  3H  (7th  Cir .  JQloV 
2/    258  U.S.  483 •        .  .  " 

3>    2  53  U.S*  421     1920) .  '  - 

4/     Id.  St  427.     See,  Developments  in  the*  Law — Deceptive  Advertiaingp 
80  Hsrv.  L.  Rev.  1020,  (1^67)-. 


J 
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This  was  in  Large  part  the  conaequence  of  the  preoccupation  of  the 

fraaera  of  the  Act  vith  the  Coosaiaaion' a  role  in  auppleoienting  anti- 

trust  enforcement.    Thus,  the  Gcxcmission'-'s  intended  role,  if  any, 

as  an  agency  for  protecting  consumers  against  fraud  (except  in  the" 

unlikely  circimstance  in  which  fraud  might  facilitate  monopoly)  was 

i/        .  -  2 / 

left  wholly  undefined.  ^   In  FTC  v.  Klesner""    nine  years  latef ,  the 

requirement  was  established  that  the  harm  to  the  public  interest 

1 

caused  by  an  unfair  practice  must  be  "specific  and  substantial  .** 
The  most  serious  obstacle  to  FTC  policing  advertising  activity 

3/ 

was  presented  by  the  Court's  1931  holding  in  FTC  v.  Raladam  Co." 
that  the  Commission  must  find  that  competitors  and  not  merely 
consumers  were  injured  by  the  misrepresentation. 

Later  during  ihe  1930b  the  Commission  was  accorded  a  more  re- 
ceptive treatment  by  tne  Court.  Recognition  of  the  value  of  flex- 
ibility in  determining  the  bounds  of  legality  under  section  3  replaced 

the  static  conception  of  "unfair  methods  of  competition"  expressed  in 
4/ 

v*rat£.~      The  FTC's  potential  ability  to  deal  with  novel  deceptive 
practices  was  bolstered  further  Dy  a  narrowing  of  the  scope  of  review, 


1/  Posner  ,  Richard  A.  Regulation  of  Advertising  by  the  FTC.  Wash- 
ington »  American  Enterprise  Institute  for  Publ ic  Pol  icy  Research 
(  1973)  p.  n. 

2/     280  U.S.  19  (1929). 

3/  '  283  U.S.  643. 

4/     See  ^  e.g.,  FTC  v.   R.F.   Kejl^el  &  Bro.,.291  U.S.  304     (1934).  ^ 


/ 
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/  /  /  - 

'  SO  that  greater  deference  wee  given  to  th^'^Cooaieeion*  •  deteniinatione 

1/  /  ■  •  . 

of  public  iatereet.     j  '        '  . 


The  Wheeler-Lee  Aipendmente 

A  Dumber  of  these- coofricte  were  resolved  and  the  jurisdiction  of 

the  FTC  was  affirmed  by  the  Wheeler-Lea  amendaenca  of  1936*  the 

important  Section  5  waa  rewritten  to  read:    **(a)(l)    Unfair  methoda 

of  ccopetition'in  ccomercei^  and  unfair  or  deceptive  acts'or  practicea'  «c 

2/ 

in  conmerce  are  hereby  declared  unlawful.**  "     The  addition  of  thf 
phraae  "unfair  or  deceptive  acta  or  |^racticea**  made  it  no  longer        "  * 
neceasary  for  the  Cocraisaion  tio  show  that  competition  was  itijured. 
If,  there  waa  injury/to  the  public*  the  FTC  waa  empowered  to- act. 


17    FTC  y.  Mgoma  Lumber  Co.,  291  U.S.  67  (1934.). 

2/    In  1973  **in  or  affecting  commerce"  was  substituted  fo^  "in  commerce" 
Public  Law  93-637. 
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The  legiaUtive  hiatory.of  the  amendmenea  a^forc^i  atrong  evidence 

tnat  Congreaa  bell'fcv^  that  the  new  Section  5  prohibition  of  "unfair,  or 

deceptive  acta  or  practvb^s"  (aa  well  aa  special  seoCi^ona  covering  the 

advertisement  of  food,  drugs ^  medical  devices ^  and  cosmetics),  provided 

,the  Copni'asion  ample  authority  to  regulate  advetrciaing ; 

A'ne  definition  ia  broad  enough  to  cover  every  form  of  adver-* 
^'^iaing  deception  over  which  it  would  be  humanly  practicable  to 
.  exercise  government  control.     It  covers  i6very  case  of  imposition  . 
on  a  purchaser  for  which  there  could  be  a^ practical  remedy. 1/ 

Subsequent  court  dec.isiona  have  confirmed  the  conclusion  that  the  Wheeler- 

-    '    -     V         '  '  2/' 

Lea  Aot   firmly  estaolianed  the  juriadiction  o^  the  FTC  overv^vejttiSing 

-  The  WheelerrLea  Act,  however d  i^not  provide  th^  FTC  with  m'uch 

greater  acope  than  had  been  granted  prior  to  1938.     Ita  j:ontr ibut ions  lie 

in  the  confirmation  and  clarification  of  the  Commissi,on>  s  authority  over 

all  types  and  degree^  of  deception  and  its  improvement  of  procedures  for 

enforcement.        Previously,  the  FTC  was  required  to  go  to  the  courts  for 

enforcement  of  an  order.     If  an  order  was  violated,  the  Commission  had 

to  ask  tne  Court  of  Appeals  for  an  injunction  directing  the  violators  to 


1/     H.R.  Rep.  No.  1612,   75th  Cong.,  1st  Sess .  5  (1937). 

2/     See,  e.g.,  Frest^'Grown  Preserve- Corp .  v.  FTC,. 125  F.2d  917  (2d 
Cir.  1942)  ( false'labeling  and  misbranding);  Zenith  Rad\o  Corp. 
V.  FTC,  U3  F.2'd  29  (7tn  Cir.  1944);  Gulf  Oil  Corp.  v^  FTC.  150 
F.2d  106'^  (5th  Cir.  1945) . 

3/     Brown,  William  F.     The  Federal  Trade  Commission  a^d  False  Adver'* 
tising  11,  Journal  of  Marketing  (Oct^,  1947),  p.  201, 
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obey«     In  I93d^  the  Wheeler-Lea  .Acc  gave  final  effect  to  ordera  iaaued  by 
the  Coomiaaion  if  such  ordera  are  not  appealed  by  the  reapondenta  within  ■ 
6U  daya.    toweverp  ceaae  and  deaiat  ordera  are  at  ill  reviewable  by  thri 
U.S.  Court  of  Appeala  ^tid  thereafter  upon  writ  of  certiorari  to  the  U.S. 
Supreofe  court .  ' 

TRADITIONAL  PRIjNCIfLES  OF  ADVERTISING  REGULATION 

Since  the  Federal  Trade  Coamiaaion' s  inception,  national  advertiaing 
haa  been  regulated  to  a  largo  extent  under' aectj.on  5  pf  the  FTC  Act  which, 
aa  has  been  diacuaaed,  declares  "deceptive",  or  "unfair"  acta  or  practices 
to  be  unlawful. 

Deception  in  Advertising  »  •  ' 

"The  standard  for  "deception"  haa  been  the  "ordinary"  or  "average"' 
^rson  in  the  audience  sddressed^by  the  advertisement,  taking  into  account 
that  many  who  nay  be  mialyd  are  unsophisticated  and  unwary.    Aside  from  the 
"ignorant,  the  unthinking  and  the  credulous,"      an  advertisement  may  have 

s  greater  or  lesser  capacity  to  deceive  because  of  the  special  suscepti- 

>i      "  "  ' 

Dility  of  the  target  audience. 

la  measuring  deception  ( it  is  only  recently  that  the  "unfairneas"  as- 
pect of  section  5  h&8  beeft  frequently  viewed  or  aflserted  as  an  independent 
standard  against  which  claims  might  be  measured),  the  traditional  FTC 


1/    Aronberg  v.  FTC,  132  F. 2d -165,  167  (7th  Cir.  1942). 
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practice  has  peen  to  look  at  the',  total  impresaiofl  generated  by  Che  adver- 
tiaeoent  and  txTrej^eot  litisral  truth  as  a  defenie  if  that  impreaaion  waa 
talse.     I|  is  thia  general  principle  that  8upports,the  rule  that  if  an 
advertiijement  ia  capable  of  being  interpreted  in  more  thao  one  way,  and 
one  of  thoae  interprotationa  ia  false  and  litoly  to.  miale^d  a  ^ubatantial 

• ' '  .         ;  W 

portion  of'the  audience ,  -the' advertiaement  ia  unlawful  under  section  5 

If  an  advertisement  i,B  deemed  to  be  mialeading  bbsed  upon  the  evi- 
1 

dence,  iaiuea  ot  materiality  and  causality  relating  to  whether  coriflumei*s 

were  influenced  in  purchasing  "decisions  by'the  false  claim  are  largely 

*     .  \ 
avoided  by  the  FTC  rules  that  the  Commis'sion  need  show  only  capacity  to 

deceive , rather  than  actual  deception,  and  capacity  to'affect  purchasing 

decisi9ns  rather  than  actual  eff^^ts..  *  ^  # 

Commjasion  Decides  What  Is  Deceptive  ' 

The  meaning  of  an  advertisement  is  a  matter  entrusted  to  the  discretion 

3/ 

ok  the  Federal  Trade  Commission  i        Because  this  seemingly  simple  fact  is 
a  principal  reason  in  the  FTC'a  managing  td  prevail  in  the  appellate  courts 
in  the  vast  majority  of  its  decisions  that  have  been  appealed,  it  warrants 
further  examination. 

"  -  ■  : 


Giant  Food,  Inc  v  /  FTC,*  322  F,2d  977,  981  (D.C,  Cir.  1963),  cert  ■ 
dismissed;  376  U,.S.  967  (  1974).  ' 

2/     Charle's  of  the  Ritz  Distribs.  Co.  v.  FTC,  U3-F,2d  676,  680  (2d 
Cir  .  1^44) .  ^      '  ■ 

y    GellhVrn,  £verettr.     Proof  of  Consumer  Deception  before  the  Fedeul 
Trade  Conaaiasion.     17  U.  Kan,  L.  Rev.  559,  563-67  (  1969). 


> 
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The  moat  noted  c«ie  In  thla  regard  ii>Zenith  Radio  Corp.  v.  FTC, 

where  the  Coqpalaalon  challenged  tyo  aeta  of  claloa  In  a  aorloa  oJ  advor- 

tlaemtsnta  for  Zenith  rad  loa .     Flrat ,  Zenith  aaaerted  In  ^n  advertl^acwent 

that      'Europe  la  talking  to  you  every  night  In  Bngllah.     ,  ' 

hear  all  the  leadera   .  .   ."all  the  dally  newa- broadcaata . '  In  truth. 

atmoaphcrlc  conditions  prevented  aatlafactory  reception  of  foreign  broad- 

caat  every  day.     It  waa  the  concluaion  of  the  ConmlaBlon  that  the  effect 

of  the  claima  waa  to  lead  people  to  believe  that  r^adlo  reception  aifficul- 

tlea  would  be  completely  overcome ,  partUularly  becauae  public  knowledge 

.of  difficulties  of  radio  reception  waa  limited.     The  second  series  of 

claims  deB.lgnated  the  nuAber  of  tubes  in  the  radio  (e.g.  ."Eleven-Tuber 

superheterodyne  with  Rotor  Wavemagnet  Aerial").     The  Commission  defiaed 

tubes  as  devices  that  perform^'*  'the  pr  imar  y  .  f  unc  t  ion  of  detecting,  am- 

3/ 

plifying,  or  receiving  radio  signals.'  Several  of  the  "tubee"  Zenith 

relied  on  to  arrive  at"a  total  number  of  eleven  had  to  do  with  tuaing  or 
converting  alternating  current  into  direct  current,  and  therefore  did-  not 
qualify  un^er  the  Commiaaion's  t^inition.     The  Commisaion  held  against 
Zenith  after  finding  that  a  subatantial  portion  oL  purchaaera  believe^l 
that  a  radio  ia  better  and  more  powerful  if  it  haa  a  large  number  of  tubes 


1/    Zenith  Radio  Corp.  .v.  FTC,  143  F.2d  ^9  (7th  Cir .  1944). 

'A 

2/  143  F.2d  at  30. 
3/    143  F.  2'd  at  31 . 
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^    In  anir^ing  the  Cpmrniteion;.  deciilonii  on  both  leta  ot  advortiiing  cUlmi, 
the  court  ot  appaela,  concluiled  i  y  ^ 

-nie  CoUiirfion  waa  not  reauired  to  aaople  public  opinion  to 
.  detennlne  what  the  petitioner  waa  -repreaenting  to' the  pUblic;  'Hie 
Co«a  .aV)n  had  .  rightr  to  look  at  the.  adverti.ementa  in  queation 
conaider  bhe  relevant  evidence  in  the  record  that  would  aid  It  in 
interpreting  the  advertiaei^enta .  and  then  depide  for  itaelf  whether 
tne  practitea  eng.gtod  in  >y  the  petitioner  Jare  unfair  or  Jeceptive 
aa  qharged  in  the  complaint  (emphaaia  added)/, 1/ 

Deceptive  Comparative  Price  Advertiain^^ 

One  of  the  traditioniil  enforcement  approachee  which  beak  iUuatratofl 

,  the  ahift  or  change  in  emphaaig  which" began  approximately  ten  yeara  Ago  con^ 

cerna-the  FTC  a  1958 'cuidea  Against  Deceptive  Pricing.'^'^  ^  During  the  I960fl 

aa  nany  as  thirty  percent  of  sll  ceaee-and-deaiet  orders  apught  by  the  ■ 

Gommiaaion  related  to  deceptive  (i.e..  "fictitious")  price  claima,  auch  aa 

claima  that  a  product'  will  be  sold  at  "lOZ  off  liat"    or  at  an  "all  time  low 

price."    Hitl|  the  exception  of  inatancea  where  deceptive  kice  claima  have 

been,  a  part  of  a  broad  pattern  o f.  fraudulent  operationa,  enforcement  o/  thia 

provi'feion  during  che  last  decade  haa  been  negligible.  ' 

Judging  from  deceptive  pricing  casea  brought  prior  to  1969  in  wjiic^ 

tne  CommiB|^ion  wrote  an  opini,on,  th'e  aeller'a  repreaentation  waa  uaually 

accurate-"i||je  sale  price- waa  lower  than  the\fonnet  price;  the  comparecj! .  ' 

price  was  the  bona  fide  manufacturer's-  list  price— and  the  Cocj^iaaion' a 


U  Ibid...^ 

2/    p  Fed,.  Reg.  7965  (  1958). 


/ 
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timipUiiit  WMi  ChAt  CU\)  "aollar  itlit  not  have  many  aal'aa  aC         (uTiiinr  prica,  t 

or  tliAC,  duo  CO  widuapraAil  tUicotiiU  ■aUinu  in  dm  LocaL  aruA,  cIvq  iuaiIu- 

fActurur'tt  liaC  pi'ico  wam  not  a.conuiioit  auLL  ing.  price  cUorO.  tiCiU,'Cho 

problem  with  moat  ticCiCioua  price  cAaqa  ia  the  queation^of  determininy 

whAt  poBsible  consumur  or  cocnpotitlve  injury  occurred^    '  Fox ,  t  h  c^^a^t  par^' 

conBundi'B  roaiiae  that  tho  prioo  reducCiona  are  ooijunonLy  motivated  by-Cho^ 

aelLcr's  inability  to  move  the  item  at  thtS  former  price  and  that  many  prod- 

ucta  are  never  sold  at  the  manufacturer's  list  price.        The.  CommisB ion' a 

policy  to  deeiiiphaBice  enforcement  against 'al  leged  deceptive  (fictitious) 

pricing,  thereby  allowing  Booe  exaggeration  and  ambiguity,  in  price  claimB, 

''appears  conBieten^t  wi^h  the  principle  of  minimum  enforcement  where  coi^aum- 

ersy^as  opposed  to  competitors,  are  unlikely  to  be  seriously  injured  and 

where  rigid  substantiation  requirements  might  suppress  a  useful  form  of 
2/  ^ 

competi  t  ion . 
Phony  Mock-Ups 

A  second  area  that  received  considerable  Commission  attention  during 
the  late  1930s  and  l96Us  concerned  the  phony  use  of  mock-ups  in  televi- 

r 

sion  advertising.     These  deceptions  occur  when  the  advertiser  falsely 


1/     Posner ,  Richard^.     Separate  statement  in  report  of  the  ABA  Commission 
To  Study  the  FTC  (1969)  p.  109. 

2/,  Pitofsky,  Robert.  Beyond  .Nader :  Consumer  Protection  and  the  Regulation 
"      of  Advertising,     Harvard  Law  Rev,,  Vol  90  (Feb.   197  7)  p.  689. 
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ilUtoriiH  (jUAlltlt^M  own  or  iWHiiit^iiUly^*  prtxiiKUn  In  ordui'  to  uruAtu 

ill  lilt)  uuuniUDurU  iiiluil  a  |t<i|-cu|a Inn  of  priMhiut  t|iiAllti(iti  tlmt  \\\^  pfoiUii^t 
iloutt  iu)t  |tn»Huii0. 

ihu  KTCi  cttiiipaiBn  Htjiiinat  mnck-upa  culinfnAteii  in  chu  Htinromu  Court' a  • 

'  .1/ 

ducluiuti  In  rrc  V.  ColBatu-t'almnl  tvu  Co  In  tlmt  oaao  ,  tliu  udvurtiHur 

taught  to  ilemonotrace  th«t  "Kapld-flhavo"  had  Bupar-inolfltur lelng  proportlaa 
which  ponui t tud  thu  shaving  ol*  iamlpapor,  and  thim  that  it  would  bu  ufiuc 
Livu  if]  shaving  the  toughust  boards.     Decauae  sandpaper  appoara  in  tulu' 
viaion  transmission  as  plain  colurod  papei^  ,  tho  cream  was  applied  inatead  Co 
plexiglass  covered  with  sand,  which  was  (hon  swept  clean  by  a  rasor.  Tho 
record  siioweU  that  sandpaper  could  not  tie  shaved  unless  it  had  been  soaked  ^' 
for  some  eighty  minutes,  and  therefore  the  demonstration  was  a  clear  dticep- 
t  ion  wi  tnout  re^f  erenc  e  to  the  mock-up .     The  Supreme  Court  wen  t  on  to  find, 
however,  that  even  if  sandpaper  could  be  shaved  exactly  as  demonstrated  in 
tne  coounerc  lal  ,  it  was  a  separate  violation  to  use  an  undisclosed  mock-up, 
since  the  advertiser  was  found  to  have  represen ted  to  bhe  pub I ic  that  i t 
was  presenting  an  actual  demonstration  of  its  products's  qualities.  The 
Court  limited  its  holding  so  as  not  to  extend  to  use  of  scenery  as  a  backdrop, 
or  actors  playing  roles  in  "^lice  of  life*'  commercials,  or  even  the  use  ot  mashed 
potatoes  to  simulate  ice  cream,  where  no  product  claim  is  made  relating  to  the 
simulated  demonstration. 


y     FTC  V.   Colgate-Palmolive  Co.,  380  U.S.   37A  (1965). 
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(joiVMitlHsinn  rouml  ICHdir  nakiim  kIiomC  Ui«t  mook-up  luttnit  l«  wiiMi  In  (hu 
aNt;«iU  ot  ii\)iiriMii  chut  iioitumtuitt  ttiiCttti'  tfu  tt  ionuU  ot  thtt  iltii]«>|U  Ioiia  . 
JiKltfinu  tvm  tlia  Uct  ihuc  tin  KTl!  lun  nnt  tUtiit  «  m Inula  m<u}k-up  uotnplNlDi 
lU  tile  UnC  ttluhl;  yaitri^ ,  it  w< 

It  OAli  bauC  MliocAttt  lt|i  reaourcoo  in  nther  AreAN,  And  it  is  (unhAhla 

1 

tliat  n«tioii«l  HilvortiH0{rs  Uave  tAkan  notion  of  thu  UbaI  probUiiiA  cIiaI  oaii 

rflAult  Croin  naing  those  tyiies/nlt  iloceiitive  practluoA. 

ViolAtioiia  ol  aection  b  Are  Actionable  wliuro  the  Injury  la  to  olthur 

Ooaip«titorB  of  the  advortiser  or  to  eonaumora.    Wlion  tho  KTC  acted  aa  "a 

1/ 

aurri/gate  onforcotnoiit  ami  for  comptititoru"        as  It   froquuntly  <|  Id 

prior  to  a  decade  ago,  it  charac ter iat ical I y  becomo  entangled  In  nit- 

-picking,  lit  eralistic  disputes  over  the  meaning  of  words  in  advert  1  setnenL  s . 

During  the  19308  and  1960s,  a  large  number  of  enforcement  actions  wore 

tne  result  of  complaints  received  from  competitors  and  appear  to  have  been 

baaic^  I y • intended  to  shield  sellers  against  competition  ferom  less  expen- 
2/ 

aive  BUbatitut^a. 

In  the  l969^eport  ot  the  American  Bar  Association  To  Study  The 
Federal  Trade  Commisaion ,  Richard  Posner  goes  into  considerable  detail 
describing  hundreds  of  cases  he  reviewed   involving  forced  disclosures  of  " 


1/     Posner,  Richard.     Separate  statement  ^ih\He port  of  the  ABA  Commission 
To  Study  the  FTC  (1969)   108-09.  ' 

2/     Ibid.,  p.  109. 
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Ittitt  iiittlitu  ttliiMiL  l«i()'i,  Lhti  t<tiili}i  4(i   Irmlti  i;immiiiiri  iitit  Iimu  lul  t  IkUiI 

tUlou  iwiiiipM  Igntt  ntt   titUu,  ml  n  I  ouil  I  nu  ,  nr  uiirttii.     Dtti  ioH  thitt  i  iuiu  Ihtiiu 
t»«vti  hiitii)  ttiiprai:uittii)Lti\l  uttdrttt  hy  t  Itu  Uovoi'iuwuiU  to  rui|uUts  by  V  itlumitkhiH 
tliui  mlJuilUiTtUiu  tliu  lU  Mc  luiiiiru  ot  ruluvAitt   p  rod  net    li)  ro  imul.  Uh)  .  Thuiia 
rucdiU  uHurtii  aru   in  alMrji  ctiDtrjint   Lo  thoiin  o  (  ourUtir   yuurti  which  In- 
cliiilud  many  cItuUooHoa  ut{<iLi)ot  cUlinu  ntudu  Dy  oiuaU  ootupaitiuu  uulUitH 
rtt-rutihoil  uil  ,  Ituir  r  uot  11  rur  8  ,  c  ixnb  Litat  iou   truil  trtiuM,  utc  .     Aiid  whUu 
Ciiti   t  rail  L  t  Liiiiul   riilutt  c otic  urn  log  ducuptloo,   t  Itu  uon  ot  "putfory"   lo  iidvur- 
tlBing  aa  8  dotuiiau,  and  Cuimih  I  a  8  L  u  n  autltorlty  tu  dutunulnu  thu  ntoaniikH  ut 
uda  itavti  caiUKuiud   to  (("vurii  tho  diopaaition  ut  muat   adver  t  i  o  lug  caaou  in 
the   laat  docadc,   the  FTC  haa  takun  major  atepa  tu  augmont  tho  protection 
tnoae  principloa  atford. 

Kirat  ,  tho  KTC  liaa  dovoloped  a  separate  category  of  "unfairneaa"  v  io- 
laiiona,  including  th.u  failure  to  undertake  prior  B^Datant ia t  Ion  of  adver- 
tiaeroenta.     Second,  the  VTC  haa  shifted  ita  efforts  away  f rom" protec t ing 


1/     Ibid.,   p.  113. 


r^  awi 


2'Ji) 


aoo 

iMM  aiitH^mnnvit  (tii«tmii  Mild  mouk-Mp  ilntrtiMinU'^t- «i  dU^MiKMUil  hi 

«UUtf|iliv«.     iiimiiy  Ai  lluiotUM«t)ii  (tiA,ii}  UniI  irUil  to  MU|)|iidM«         4t  iouit  ot 
fcrmUittt  MiMmp  «Ni}|iiinK«M,  iiii|«U  tUtiiN  Ui  l.hd  lumintiiiii  ot  Nw«|iploa  or  «ulUiiu 
ti)i  M  tutt  Ntuuiim  iiMcu04(iiy  III  til\  booka  tor  ihu  lailmijiC  inn  « t  m«n  nhmnH  , 

Ity  ai*uuioii  ihAt  MatUion  )  «piiii«(l  only  lo  |iractipei  which  vinlfiLti  tha 
LutCar  or  ipUli  ot  iliu  aiitUruit   l<iw«  or  ara  ratmuiiant  to  polil  U  tnural«, 
U  &  II  NucciiiiBCully  ilottttiileil  against  an  KTC  aiilt  challeiighiK  Uo  |iractU«i  «a 
unUU.     Ill  rnvoraUig  the  duclalon,   ttiu  Uuprcuiu  Uiuri  ituCtiorUnil  t  tie  Kii; 
to  uiiCorco  auctUin  J  "Ukn  a  oourt  ot  aquUy."  taking  Uito  «LCount  aucti 
eacl;ora  as  whether  ■  practice  (1)  "without  necsaaarily  having  boen  pre- 
viously considered  unlawfuli  offends  public  policy"  as  establisheil  "by 
statutes,  tne  cooiraon  law,  or  otherwise";   (2)   is  "Immoral,  unethical, 

oppressive,  or  unscrupulous";  or  (3)  causes  "substantial   injury  to  con- 

.  2/ 

Burners  (or  competitors  or  other  businessmen) 

U     PTC  V.  Sperry  &  Hutchinson  Co.,  405  U.S. 233  (1972). 
2/     Ibid.     p.  244-45. 


o  b'  l) 
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Although  the  Supreme  Court* i  broad  grant  of  authority ^to  the  Commission 
to  develop  new  rules    in  the  area  of  consumer  protection  is^.not  specific 
enough  t&  provide  ;neania^ful .  enforcement  guidelines.,  three  types  of 
nondeceptive  advertiijements  emerge  that  might  plausibly  t^e  regarded  as 
'* unfair**:    claims  pubJieHed  without  reasonable  prior  aubstantxatiofi ;  claims 
which  tend  to  overreach  or  exploit  particularly  vulnerable  groups;  instances 
in  which  sellers  fail  to  provide  consumers  with  the  necessary  informataon 
upgn  which  a  choice  can  be  igade  trom  among  competing  products. 
Substantiation  Of  Advertising  claims 

There  is  evidence  that  prior  to  1972  advertisers   frequently  published 
claims   for  which  they  had  little  prior  substantiating  dat^*"^      That  situa- 
tion changed   rapidly,  however,  as  a  consequence  of  the  FTC's  decision  in  the 
2/ 

f  1 1 zer  c  ase . 

Although  the   FTl  has  required   since  1963  that  advertisers  have  substan- 
tiation   tor   claims  relsting   to  health  and  safety  prior   to  the  dissemi- 
nation of'the  advertisements  in  which  the  claims  are  made,   it  was  not 
until  the  Ptizer  decision  a  decade   later  that   the   prior  substantiation 
requirement   was  extended   to  other   types  of  claims. 


I /     See  Cons  umer   Subc  omm .  of  Seaace  Lomm  .  ,   92  d  Cong .  ,    Id  Se  ss .  ,   Sta  f  t 
.  Report   tu  ii\e   Federal   Trade  Conmjission  on  t  hfe  Ad  Subs  t  an  1 1  s  t  ion 
Program   ( 19  7i ) 

1/     Hfixerr»lnt    ,    81   f   T.L.    23  (1972) 


.     The  case  involved  cl«im§  by  Pfiser.  tha^  its  product  "Unburn"  con- 
tained a  siiecial  ingredient  that  anesthetited^  nerves  in  sunburned  skin. 
The  Comsission  challenged  the  claims  and  unaniaously  held  that  it  is 

'     •         '  '  • 

"unfair"  under  section  5  to  make  an  affirmative  product  claim  (puffery 
excepted)  without  reasonable  prior  aubstantiation .    Although  the  lawr 
already  required  that  claims  must  be  nondeceptive  and  truthful  when  made, 
the  Pfiser* decision  went  further  and  concluded  that  even  nondeceptive 
claims  not  relating  to  health  and  safety  would  be  in  violation  of  the  law 
if  they  were  not  supported  bV  adequste  prior  substantiation. 

The  Pfizer  opinioninotes  that  it  is  impractical  to  expect  individusl 
consumers  to  run  tests  on  the  thousands  of  products  they  purchase  snd 
that  it  is  more  efficient  for  the  seller  to  run  tests  once  for  each  prod- 
uct claim.     Beyond  this,  the  opinion  ssserts  that  consumers  are  '^entitled" 
to  the  aubstantiation  information  snd  "should  not  be  compelled  to  enter 
into  an  economic  gamble  to  determine  whether  a  product  will  or  will  not 

y 

perform  as  represented.""      The  opinion,  however,  is  vague  in  explsining 
the  justification  for  ad  substant ist ion  and  faila  to  conaider  the  costs 
that  taighc  be  generated  by  s  aubstsntiation  program. 

During  the  tirst  few  years  after  the  P f i z e r  deciaion,  the  FTC  Isunched 
a  series  of  publicly  snnounced,  industrywide  " sd  aubst snt is t ion  rounds"  in 


1/     Pfizer,   Inc.,  81  F.T.C.   23  (1972)  st  62, 
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which  «U  major  «dvertiBer8  of  a  particular  product,  or  all  advertisers  " 

making  a  certain  type  of  claim,  were  required  to  turn  over  their  aupporting 

data  to  the  FTC.    The  ma^terial  is  examined  by  the  Cooiaiasion,  complainta 

are  issued  where  the  FTC  thinka  claims  are  unsupported,  and  eventually  th6 
f 

data  are  made  public. 

In  the  last  few  years,  however,  while  the  CQtnmission  has  routinely 

sougtrr  substantiation  of  ad  claims  from  individual  companies  that  it  has 

investigated,   it  haa  only  infrequently  asked  for  ad  substantiation  on  an 

industrywide  ba^is.     In  1978,   for  example,  only  one  such  requeat  which 

covered  ads  that  promoted  energy-saving  appliances  and  other  devicea  was  ^. 

initiated,  ^e  reason,  as  recently  conceded  by  ChairtDan  Michael  Pertscbuk, 

is  that   industry  se I f-regulatory  programs  have  been  effectively  Carrying 

1/ 

much  of  the  burden  ot  keeping  national  advertising  honest,"" 

But  there  4>^s  concern  at  the  Cootnission  that  advertisers  and  adver- 
tising agencies  may  be  getting  compl ac ent* about  the  threap  of  FTC^action 
and  that   th«  Co^iaaion  may  be  losing  some  of  th?  momentum  it  built  up 
with  Its  highly  publicised  cases  of  a  few  years  ago. 

One  of  the  major  forces  behind  the  heavy  use  of  ad  substantiation 
rounds  m  tne  first  few  years  after  Pfizer  was  the  infl.uence  of  Robert 
Pitofsky  who  pioneered  its  use  when  he  was  chief  of  the  FTC's  Bureau  of 


1^/     Richard,  Gordon  L.     FTC  eyes  substantiation  revival.     Advertising  Age, 

Jan  .   29  .   197*^  ,   p  .    79  . 
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Consumer  Protection  in  the  early  1^708,     Now  that  he  has  returned  to  the 

FTC  as  one  of  iti  cocpmiaaioner? ,  it  ia  felt  by  a  number  "of  industry  observers 

that  the  program  will  again  receive  heavy  emphasis. 

In  17anuary  1979,  Cooaniasioner  Pitofaky,  speaking  about  indu^/ 
trywide  ad  substantiation  rounds,  said,  "It's  a  bit  of  a  burden  on  the 
staff  to  analyze  the  data,  but  1  Lhlnk  its  awfully  effective  st  putting 
reviewers  of  advertising  [inside  cospanies  and  sgencies}  in  the  position 

U 

ot  saying,    'we  need  this  substantLatLon  before   you  csn  mske   thst  clsim.'" 

Vulnersble  Giteups 

Anothe r  cstegory  of  "unfsLrnesa"  which  the  FTC  hss  begun  to  sttsck 

during  trie   Lsst  decsde  concerns  ttte  expLoLtstion  of  vuLneraoLe  audiences  > 

This  concept   couLd   be  relied   upon  to  decLsre  certsin  sd s  iLLegsL  even 

it  the  sds  were   true  becsuse  they  offend   some  other  stsndsrd  of  sccep- 
2/ 

tsbility;     define   t  rurti  'Tlifferently  when   aha  are  directed  to  specisl 
3/ 

sudiences   such  ss  children;     or  duplicste   the  concept  of  deception  slready 
in  t  he   1  aw  . 

 ^-J^  ■  

U  Ibid. 

2/     At    lesst    to  the  extent   thst   such  sction  would  not  violste  the  first 
djuendment  >     For  s  discussion  on  this   pcHLpt   see:    Robert  Pitofsky. 
Beyond   Nsder  ,   pp.   6  7  1  -  7  3. 

J/ ■    Ibid .  ,   pp .   b  77 
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So  f ar »  the  only  Commission  decision  dealing  with  unfairness  since 

Sperry  &  Hutchinson  has  been  Its  case  against  ITT  Continental  Baking 

Co,        That  case  dealt  with  the  charge  that  the'  advertising  for  Winder 

Bread  was  tfothideceptive  and  unfair  because,  in  stressing  special  nutri-" 

tional  features  ^of  the  product  by  broadc^^sting  dramatic  growth  sequences 

of  children,  it  ''exploi  t  [  ed)  '  the  aspirations  of  children  [tfnd]  parental 

2/ 

concerns   tor  rapid -growtt;)  and  development,..."""      After  holding  that  the 
ad  was  deceptive,  the  CotronLssion  stated  tjxat   although  the   same  prsctice 
could  conceivsbly  give  rise,  to  both  an  unfsirness  snd  s  deception  viola- 
tion, the   record   in   the  Monder   Bread  case   failed   to  provide  evidence  of 
a   separate  un t a i rnea a  v io la t ton . 

writing   in  j.h^  Harvard   Law  Review,   Robert   Pitbfsky  said,  "Reliance 
on   'unfairness'    in   ttie  ref^ulation  of   styliStic   ex(!esa   tn   advertising  is 
likely  to  beminimal.     First,    standards   for  what-conatitutes  'exploits- 
tioTi'   of   '  V  u  I  ner  ab  IhC  '   (groups  will   be  exceptionally  elusive.  Moreover, 
charges   that   an  ad,   though  not  deceptitf'e,   tends  to  take  advantage  of  a 
vulnerable  group  wfill   uaually  raise  controveraial'  questions  of  excessive 
government   pa  terrfa  1  i  atn  . "      -  Of  course,   this   is  exactly  the  chap^e  that 


1/     8J  F.T.C.    86^,  [podi  f  ied .   83  F.T.C.llO^  a'tf '  d  ,   'iH^  F.  2 


2U  7   (  2cj  L  ir  .    I  9  76  )  . 
2/      Ibid.  .   at   872 .  — 
J/      Ibid  .  ,    at  ^^b^:*. 

t»/  ^  >*i  to  ts  ky  .    Robert.      Beyond   Nader,   p.  68*^. 


0'       315  '  ' 

■   ■        -    ■  •        '       .  -         ■  . 

has  been  made  in  response  to  the  FTC'^  conJtrijyeitslal  proposed  trade  i^egu- 
^    lation  rule  on  children'a  advertising.     Pitofaky  concludea  ,hia  discusaion 
S    ^on  the  subject  by  saying*  "Thus,  delspite  the  blank-check  authorization 

\provided  Co  the 'Cotnmission  in  S  &  H,  new  limitations  on  ad  "exploitation'i^'**^ 

xT>    :  .  1/ 

'^V^  Grounded  <^  unfaj.rjie8S  have  not  been  developed,"        One  year  later,  the 


ataff  report  on  children's  advertiaing  brolce  new  ground  by  citing  the 

2/ 

S  &  H  caae  and  this ^principle   in  aupport  of  their  propoaal , 
Failure  to  Disclose 

The  most    far-reaching  charges  the  Cotam i s s i o n  has  taken   in  the 
"untairness"'  concern   ipstances   in  which   sellers    fail   to   provide  consumers 
with   information  necesaary  to  make  choices,  among  compe  t  ing   produc  t  s .     Wh  i I e 
traditional   advertising  entorceinent    included  e  t  f ort  s  to   force  diaclosure 
of   pertinent   information,   success   was   relatively  limited. 

One  of   the   traditional   approaches   attached   advertisements    for  decep- 
tion  based  on  silence.     This  approach   is  exemplified  by  the  advertisements 
of  the    iron   tonic   "Geritol".      The   impr^sion  conveyed  was  that   if  you 
auffered   fr6m  "ti-red  blood",   the   iron   in  Geritol   would   perk  you  up.  What 
thp   ada  did  not    tell   you  (hence,   alleged  deception  through    failure  to 
discloae   is)   that  most    fatigue   ("tired  blood")  has  nothing   to  do  with  iron 
de  f  ic  lenc  y  anem  la  .  ^  ^ 


/ 


/ 


1/     Ibid .  ,  at  b«^.  '  * 

2/  Feder  al  Tr  ade  Lomm  iss-ion:  Staff  Report  on  Television  Advertising^ 
"       to  Children  [Feb,    1^78)    i^t>  p. 
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The  other  traditional  approach  required  a  finding  by  the  Commission 

that,  in  light  of  express  cUins  in^n  ad  or  the  nature  of  the  product', 

failure  to  disclose  pertinent  information  would  be  misleading.  Thus. 

*'4n  ^se  in^ich^j^he  FTC  faileg^to'make^^y  such  findings  ot  deception  or 

of  otrter  special  circumstances  it  was  revers^^^^th  lc^i^  appellate  court 

«\oting[_that  the  Coomiission  does  not  have  the  authority  to  require  advertisers 

to  provide  more  information ,~    ^  ' 

In  contrast,  the  ComiDission  has  brought  numerous  cases  in  recent 

years 'oased  on  tne  principle  that  the  failure  to  disclose  is  "unfair". 

At   le9««^a  dozen  cases  have   involved  vocational  school  advertising  where 

the^e  was  no  disclosure  of  the  percentage  of  enrollees  ^Uo  failed  to 

complete  the  course,  percentage  of  graduates  who  d id  not  obtain  employ- 

2/ 

ment  ,  and  the  salaries  and  employers  of  graduates  who  did  obtain  jobs;'" 
along 'similar  lines,  in  complaints  challenging  allegedly  fraudulent  land 
sales  schemes,  separate  violations  have  been  charged  for  not  disclosing 


'  1/     Albert y  v.   FTC,   182  F.2d'  36  (D.C,  Cir.) ,  cert  denied,   340  US  818 

(  1950).       ^   : — 

2/     See,  e.g.,   Lafayette  United  Corp.,   [1973-1976  Transfer  Binder)  Trade 
Reg.   Rep.   (CCh)       20,499  t  FTC  1974  );  Control   Data^orp.,  [1970-1973 
Transfer  Binder]   Trade  Reg.   Rep.   (CCH)       19,989  (FTC  1972). 
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Specific  information  about  future  land  development  programs  and  for  not 

'  informing  .buyers  that  the  purchase  price  of  lots  did  hot  include  every- 

1/  ^         .  ^ 

thing  such  as  severs,  utility  hookups,  etc.*" 

In  Che  area  of  requiring,  the  disclosure  of  product  information,  the 

FTC  has  also  been  quite  active.     In  the  isid-19708  a  number  of  rules  were 

promulgated  tha^  require  the  disclosure  of  infonsation  concerning  such 
K  2/  J 

tJsings  as  the  durability  of  light  bulbs ,~    care  labeling  oJ  textile 

13/  .      1/     .  ' 

wearing  apparel,      octane  ratinga  for  gaaoline,      mileage  per  gallon  for 

/        5/      '  .       .       ^  ,  .    .  T 

automobilea,       and  tar  and  nicotine  content  of  cigarettea.         In  the  paat 


few  yeara,  the  FTC  ha^^lao  propoaecj  diacloaure  of  infortaation  with  regard 


1/     See,  e.g.,  AMREP  Corp.,   [1973-1976  Tranafer  Binder)  Trade  ^leg.  Rep. 
(CCH)  ¥  20,846  (FTC  1975);  Horizon  Corp.,   [1973-1976  Tranafer  Binder] 
Trade  Reg.  Rep.  (CCH)  #  20^845  (FTC  1975).     In  theae  caaea,  the 
pure ha ae  pr  ic  e  d  id  not  include  paved  roads •  aeyer  a  yatema  »  or  phone 
aervicea.     Electricity  and  water  were  available  only  at  unreaadnable 
pricea . 

2/  16  C.F.R.,  sec.  409 .  L  (  1976). 
3/  16  C.F.R.,  aec.  423.1  (  1976). 
4/     16  C.F'.R*,  ,8^ec  .  422.1  (  1976). 

5/     16  C.F.R.,  sec.  239.1,  2i9.2  (  1976).  ' 

6/     The  cigarette  manufacturers,  reaponding  to  threatened  government  \ 
action,  decided  voluntarily  in  Dec.  1970  to  report  in  their  advertise- 
ment a  the  gover;ment  teat  reaulta  of  tar  and  n icot ine  content .  See 
1971  Antitrust  b  Trsde  Reg.  Rep.  (BNA)  No.  482  at  A-22  and  No/  487 
at  V8. 
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•  .  to  tne  potential  aide  effecta  of  ovet- the-counter  antac idfi^      the  effec- 

•  2/     .  ■  *        .  3/ 

'tiveneas  of  heai^ing  aids,      and  the, nutritional  qualify  ofe.^^od."* 


miff 


COMMISSION  REMEDIES  *      .  -         ^'^  S. 


'  Perhaps  the  most^.-inportant  developments  during^trne  last  jlecade  in 


Federal  regulation  of  advertiaing  concern  the  Federal  Trade  Comsiission' s f 
efforts  .CD  ^lev  ise  a  ee^  of  e  f  fee  t  ive*  sane  tiofts  |or  unfair  and  decepti^ve' 
claims,     the  traditional  remedy  in  deceptive  advertising  cases  was  tfte 
cease  and  desist  order.  ^ These  defined ,  general  I y  in  tairly'broad  terms, 
those  categories  ot  claims  which  had  been   found  to  be  illegal.  Ensuing 
t^lse  adveFtt>8ing  of  the  same  type  with  respect  to  the  same  category  of 
produces  can  lead   to  penalties  ot  §10,000  per  d^y.'per  violation."  The 
only  meaningtul  alternative  to  these  "go  and  sin  no  more"  orders  wfi  s  to 


of  parUc  u 


require  t^ture  advert  iaing  to  con  tain  atti  noat  ive. disclosure  of  par  t ic  ul ar 
product   information  where  silence  or   implications   from  other  express  adver- 
iising  would  be  likely  to  lead  to  continuing  misconceptions  about  the  product 
in  the  average  consumer's  mind.  ^  Tliis  approath  is  exemplified  by  the  requiring 
the  disclosure  of  healtVi  hazards   in  connection  with  smoking  cigarettes. 


1/     41.   Ked.   Reg.    U,534  (  19  76). 

I 

2/     4.0.   Fed,   Keg.   59,764  (  1975  ). 

3/     3^.   fced.   Reg.   39,lJ43  ^  )  i 

4/     This  was  receptly  Yaised  b^  stafute  from  $5,000.     See  15  U.S.C. 
sec.  45  (I)   (B)   (Supp.   IV   1974).  to 
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Traditional  Remediea  Deemed  Inaufficient  By  ABA  • 

Many  advertisert-ahd  advertising  agencies,  faced  with  the  FTC's  in- 

suffici^t  remedies,  vio^lated  the  law  with  impunity.    Given  the  limited 

relovrces  of  the  Comaission  and  the  huge  amount  of  advertising  it  was 

required  to  review,  many  advertisers  could  deteimine  that  their  chances 

of*being  detected  and  prosecuted  were  remote .~      Furthermore  i  inasmuch 

as  the  average  time  for  investigation  and  trial  of  a  deceptive  adver- 

"tising  case  took  more  than  two  yeara  ,  and  aince  moat  advertising  themes 

are  developed  to  run  for  a  year  or  leas,  the' chal lenged  advertiaing 

campaign  usually  had  diaappeared  or  was  about  Co  diaappear  prior  to  the 

2/ 

time  an  order  could  be  entered."-    This  lack  of  effective  Government 
remedies  againat  false  advertising  waa  compounded  by  the  virtual  unavail- 
ability of  private  remediea  and  the  paucity  of  counter-advertiaing  by 

\ 

competitors  which  could  expose  unaubstant iated  or  exaggerated ^Qdver t i s ing 
claima . 

Remedial   innovation  at  the  Cdmniasion  has  concentrated  on  efforta 
eliminate  thia  vacuum  in  law  enforcement.     In  s  conaent  prder  agreed  to 
in  April   1979  involving  J.  Walter  Thompson  Co.,  the  %ror^'s  largeat 


1/     Report  of  the  ABA  Commission  to  Study  the  Federal  Trade  Cotmnission 
(  1969)  p.   18.  . 

2/     Ibid.  p.   28-31.     (Delays  of  three  Co  five  years  between  complaint 
and  order  were  found  to  bb  common) . 


3/     ^itofkay,   Robert.     Beyond   Nad^r.  p. 


693  . 
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advertising  agency,  a  new  remedial  approach  waa  offered  a\»  an  alternative. 
In  «  content  order  settling  Government  charges  that  it  prepared  (Receptive 
dishwasher  adver.tiaementa  for  Sears,  the  advertiaing  agency  waa  offered 
an  alternative  to  its  the  reaponsibil ity  to  substantiate  cli^^product 
^claioa:     adviae  the  client  of  "all  performance  claima"  it  reaaonably  believea 
are  contkined  in  the  ad.  -Hie  burden  of  aubatatitiat  ion  the*;^  would  be  largely 
on  the  c  1  ient  C 

Corrective  Advertiaing  ,  

Probably  the  moat ' a igni t ic an t  development   in  remedial  innovation, 
nowever.  haa  been  the  uae  ot  corrective  advertising.     Theae  orders  direct 
advertisers  found  guilty  of  disseminating   false  and  misleading  claima'to 
intona  conaumers  ,  usually  through  the  same  advertising  medis  thst  wss 
originally  used   to  disserainste  the   falae  claim#?of  the  facts  with 
respect   to/the  claims. 

The   FTC  has  ssserted   seversl   times  since  1970   its  vtew  thst  it  hss 
the  authority  to  impose  corrective  sdvcrtising.  but  it  was  n^t  until   197  7  , 

in  a  proceeding  against  Warner-Lsmber t   involving  adlfe^ising  of  the  mouth- 

/  W  ^ 

«   wash  Listerin^,  thst  the  Commission  finally  got  s  Fed^rsl  court  to  sgree. 

The  ^^TC  esse,  bssed  on  s  19  72  complsint,   involved  the  Commission's 

contention  that    for  more  thsn  s  hslf  s  century  Listerine  sd  s  hsve  crested 

the  fslse   impression  thst  the  pr<^duct  prevents  or  lessens  the  severity  of 

colds  snd   sore  throsts. 


U     J.   falter  Thompson  settles  U.S.   chsrges  thst   it   prepsred  deceptive  ads 
tor  Sears.     ^all   Street   Journal,   Apr.    16.    197^.   p.  79, 
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In  April  1978;  Warner-Lambert  exauated  its  last  avenue  of  appeal  when 

the  Supreme  Court  refused  to  review  a  2  to  1.  court  of  appeals  . 

decision  that  upheld  a  1975  'FTC  ord'er^equiring  that  $10,000,000  of  future 

Listerine  ads  carry  the  message,  "aisterine  will  not  help  prevent  colds 

or  sore  throats  or  leasen  their  severity."    The  lower  court  had,  however,  deleted 

V 

from  the  FTC' a  correction  a  "confessional"  phrase  ("contrary  to  prior 
advertising")  the  Commission  considered  important. 

Hi 

In  the  only  major  corrective  order  contested  in  the  courts 

A 

since  tne  Listerine  case,   an  FTC 

administrative  law  judge  ordered   last   September  that   $24,000,000  of  future 
Anacin  ads  must  disclose  thaL  "Anacin  is  not  a  tension  reliever."  American 
Home  Products,  the  maker  of  Anaci^,  is  one  of  three  coaipanies  named   in  _ 
1973  complaints  challenging  performance  claims   for  theiY  analgesics  prod- 
ucts.    The  $24,000,000  figure  is  the  FTC's  estimate  of  the  average  annual 
Anacin  ad  budget   from  1968  to  19  7  3.     The  one  year  run  imposed  for  the. 

correction  is  the  same  rule  of  thumb  upheld  by  the  courts  in  the  Listerine 
2/ 

case.        Even  though  the  tension  relief  claims  were  dropped  in  December 
1973,  the  judge  said  that   the  evidence  showed  that  consumers  continue  to 
believe  that  tension  relief  is  an  important  attribute  of  Anacin. 


1/     High  Court  Avoids  Listerine  Ad  Case:     FTC  Penalty  Stands.  Advertising 
A«e,   Apr .    10»   I97d ,  p .   I  . 

2/     FTC  Judge  Gives  Anacin  $24,000,000  headache.     Advertising  Age,  Sept. 
18,   1978,  p.  I. 
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Authority  to  Order  Corrective  AdvertlLsing 

The  Commiasion  has  not  brought  any  major  corrective  ad  cases  recently. 
It  has,  however,  negotiated  quasi-corrective  settlements  with  Firestone 
and  STP. 

»    As  with  all  FTC  remedial  authority,  the  power  to  order  corrective  ad- 
vertising  stems  from  the  broad  delegation  of  discretion  under  section  5 
(  b)  of  the  Federal   Trade  Commiasion  Act,  which  empowers  the  Commission  to 
order   parties   to  "ceaae   and  desist"  untaii^or  deceptive  acta  or  practices 
in  commerce.     Traditionally,   the  courta  have  accorded  the  Comraiaaion  wide 
latitude,   particularly   in  antitrust  enforcement,   to  develop  remedial 
appro ac  he s . 

Lritics  ot  the  corrective  advertising  approach  foe  u^Jon  the  estab- 
lisiifd   rules  that   all   K  TC  orders  must  be  "  proapec  t  ive"   and  —   a  related 

y 

^»oitii    --   that    Its  i>rders  muut   not  be  punitive.         They  argue  that  the^ 
process   ul    trviiiR    tu   rectify   past   wrongs  places   the   remedy  beyond  CotraLis- 
Slot)  authority. 

Proponents  say  the   fallacy  of  this  argument   is  the  ass  umpt  ion  that  FTC 
remedies  must  be  exc I  us i ve I y  prospective.     This,  they  maintain,   is  an  in- 
terpretation of   Coonmission  power   that   the   agency  has  never   accepted  and 
tne  courts  nace  nut    imposed.      To   tne  contrary,    the  couaits  ^ve   said  that 


1 /      Jac  Ob   blegf I    to .   v .    t  Ft ,    3/7   U.S.    oOfl ,    611   t  1  ^46 )   ( j  ud  ic l a  1    rev  lew 
o f    KTL  remedies   la  limited  because  the  " Comm ission  nas  wide  discre- 
t ion   in   Its  choice  ot   a  remedy  deemed   adequate   to  cope   with  the 
unlawful   practicea   in  this  area  of  trade"). 

2/     KTC  V.   Kuberoid  Co..   JA  3  U.S.   ■^70,  A  7  J  (1952). 
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the  real  question  is  nbt  whether  remedy  is  prospective  but  whether  it 
'1/ 

is  punitive That  FTC  orders  prevent  some  significant  future  illegal 

effect  is  the  only  requirement  imposed and  corrective  advertising  meets 

that  reqairement  if  the  effects  of  prior  deceptive  advertising  campaigns 

continue  to  in fluence  consumer  'purchasing  decisions  for  a  sbbst&ntial 

2/ 

period  of  time  after  campaigns  have  been  discontinued.        Only  Che  use  of 
correc t ive  advertising  orders,  they  say,  can  dissipate  the   1 inger ing 
effects  of   false  advertising. 

A  principal  concern  of  those  who  support  this  new  remedial  approach 
LS  the  app  1  Lc  ab  L 1  L  t  y  ot  the  standards  put  forth  by  the  Commission  in  the 
disterine  case   to   future  cXses,     The   record    in  Warner-Lambert   did  support 


each  of  the   tincling,s  under  vhe   formulation  put    forth  by  the  Commission, 


uai . 


but   the  Listerine  advertising  campaign  was  most    unusual.     For  more  than 
fifty-five   years,   ttie  manufacturer  had  claimed   in  major  ad  campaigns 
(  broadcast  •  to   the  date  of   the   suit)    t^t    the  mouthwash  was  effective  in 
ameliorating,    preventing,   and  curing  colds  and   sore  throats.  Additionally, 
persuasive  evidence  was   presented   that   purchasers  believed   the  claim  at 
least  up  to  the  t  lin  e  of  the  suit.     Finally,  Wflrner-Lambert  had  conducted, 
at   a  cost    in  excess  ot   $100,000,    its  own  aurveys   (to  test  consumer  recall 
of   past   advertisements)   which  were   introduced    into  evidence   against   it.  It 
is  reasonable   to  conclude   that   comparable   proof  of  "deception  -  perception 
-  metnory**    influence  would  be  virtually   impossible   in  most  advertising  caaes. 


1/  Curtis  Publishing  Co.,  78  FTC  1472,  IS12-18  (1971). 
2/     Pitofsky,    Kobert.     Beyond   Nader,   p,  6S^-96, 
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,  ,        ■  SUMMARY 

Procedurally,  there  are  three  fundamental  areaa  in  which  the 
CooDiiiion  can  initiate  chinge  in  order  to  attempt  to  better  cirry  out 
iti  advertiilog  regulation  mandate,    The  firit  area  involve!  the  legal 
approachei  it  eaployi,  i.e.,  the  principle,  ot  liw  upon  which  its  ictioni 
are  baied.    The  lecond  concern!  the  priorities  it  aiiigna  to  the  various 
kind!  of  enforcement  activity  thit  are  ivailible  to  it.    The  third  con- 
liita  of  the  typfi  of  remedies  it  impoiea  on  thoie'who  violite  the  rulei 
and  lawif  it  ii  chirged  to  uphold. 
Legal  Approachei 

The  last  ten  yean  have  leen  the  Coamiiision  move  iway  from  almost 
total  reliance  on  "deception"  ss  the  basis  for  developing  rules  and  ini- 
tiating orders  towards  the  challenging  of  advertising  claims  that  are 
"unfair".    Following  the  Supreme  Court's  1972  decision  in  FTC  v.  Sperry 
&  Hutchinaon  Co.  the  Commission  has  attacked  various  sd  campaigns  in- 
volving three  different  types  of  nondeception.     In^firer,  claims  for 
the  product  "Unburn"  were  challenged  for  lack  of  reasonable  prior  sub- 
■tsntiation.     In  ITT  Continental  Baking  Co.,  unfairness  with  respect  to 
exploitstion  of  vulnerable  audiences  was  charged.    FinsUy,  the  Commission* 
has  prooulgated  several  rules  requiring  disclosure  of  product  information 
based  on  the  theory  that  it  is  unfair  for  sellers  to  fsil  to  provide  con- 
sumers  with  informs t ion  necessary  to  make  choices  among  competing  products. 
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Enforcement  Prioritiea 

In  thi»  area,  the  !fTC  haa  ■ubatantiaUy  deefflphaaised  two  «reaa  of 
tr^iditional  enforcement  activity.    Firit ,  ceaie  and  desiiC  orderi  related 
to  "fictltioua'*  price  claiaa  have  been  negligible  aince  1969  while  product 
quality  claima  have  Deen  more  liltely  to  be  challenged.     Second,  the 
Cooaaiaaion  haa  in  effect  abandoned  enforcement  in  the-area  of  phony  mock' 
upa  in  televiaion  advertiaing. 
Remediea 

In  efforta  to  ^eviae  a  aet  of  effective  aanctiona  for  deceptive  or  un- 
fair advertiaing  campaigna,  the  Coomiaaion  haa  experimented  with  correcting 
advertiaing  ordera  which  direct  advertiaera  found  guilty  of  diaaeminating 
falae  and  misleading  claima  to  inform  conaumera ,  uaually  through  the  aame 
advertiaing  media  orginally  uaed,  of  the  facta  with  reapect  to  challenged 
claims.    Although  the  Coooiiaaion  has  achieved  aoioe  degree  of  success,  most 
notably  in  Warner-Lambert,  it  will  take  future  corrective  ad  cases  to 
determine  how  far  the  Federal  Trade  Cocmiiaaion  can  go. 

sep 


31U 


Marconian  Problems,  Gutenbergian 
Remedies:  Evaluating  the  Multiple- 
Sensory  Experience  ^|,d  on  the 
Double-Spabed,  Typewri^en  Page 

Albert  H.  Kramer* 

■  i 

The  unconscious  depth-messages  of  ads  are 
,  attacked  by  the  literate,  because  of  their 

l^hcapacity  to  notice  or  discuss  nonverbal  forms 

of  arrangement  and  meaning.  They  have  not  the 

art  to  argue  with  pictures.' 


The  initial  observation  that  must  be  made  about  contemporary 
advertising  is  that  it  is  enormously  effective.  Whatever  one  thinks 
of  America's  ability  to  solve  its  social  problems  or  repair  its 
automobiles,  it  is  indisputable  that  America  is  very  good  at  selling 
itself  goods  and  services.  The  advertising  community  js  ma^ 
ly  skilled  at  transporting  the  cdhsumer  of  an  advertisement  to  a 
wooded  mountain  stream  and  creating  the  apparently  contradictory 
impression  that  smoking  a  cigarette  will  cool  him  off . 

It  is  in  fact  this  ability  to  successfully  suggest  a  sensory- 
experience  to  the  recipient  of  an  ad  that  makes  advertising  effec- 
tive. This  phenomenon  has  only  recently  come  to  be  understood. 
Traditionally,  both  the  advertisers  and  the  regulators  of  advertising 
have  viewed  the  effectiveness  of  a  message  in  terms  of  the  linear 
written  word.^  Now,  however,  the  media  have  changed.  The  media 

♦  This  article  is  adapted  from  remarks  of  the  Dircctpr,  Bureau  of  Consumer 
Protection,  Federal  Trade  Commission,  prepared  for  delivery  to  the  Advertising 
Law  Conference,  Shoreham-Amcricana  Hotel,  Washington,  D.C.,  October  20, 
1977.  •  . 

These  remarks  are  the  views  of  the  author  and  do  not  necessarily  reflect  the 
views  of  the  staff  of  the  Commission  or  a  majority  of  the  Commissioners. 

1.  "^M.  McLUHAN;  UNDEJ|jrANDiNG  MEDIA  205  (Signet  cd.  1964). 
.    2.  See  M.  McLuhan,  Underctandino  Media  204  (Signet  cd.  1964). 

Reproduced  with  the  permlasioii  of  the  copyright  holder  from  The  Federal  CommuDlca 
tloDB  Law  JourDa!,  v*.\30,  winter  1977  :  35-40. 
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have  left  the  written  worcl  behind  in  a  cloud  of  dusTafiahave 
created  a  new  environment  of  multiple-sensory  experience  of  which 
the  written  word  is  a  minor  part. 

Communications  theory  experts  tell  us  that  health  warning 
messages  on  cigarette  advertisements  are  seldom  noticed.  The 
reason  they  are  seldom  noticed  is  that  advertisers  spend  a  great  deal 
of  money  learning  to  make  them  go  unnoticed.  They  spend  their 
resources  creating  a  sensory  experience  (the  wooded  mountain 
stream,  for  example)  to  which  the  health  warning  is  extraneous. 
The  advertiser  tests  different  ads  to  determine  the  most  effective 
presentation  of  the  central  message  of  the  ad,  and  implicitly,  the 
least  effective  presentation  of  the  •^extraneous'*  health  warning. 

We  have  made  great  progress  in  communication  theory  over 
the  last  decade  or  two.  No  other  industry  has  exploited  social 
science  data  as  advertising  has  exploited  communication  theory. 
This  exploitation  is  not  necessarily  evil.  Communicatioiv  theory  can 
be  abused,  of  course,  but  such  techniques,  as  long  as  they  are  not 
illegal,  are  perfectly  proper  components  of  the  American  market- 
place.  It  is  imperative,  however,  that  regulators  of  commercial 
advertising  be  equally  we^^sed  in  communication  theory.  A 
very  serious  problem  arises^SWhen  regulators: evaluate  the  possible 
falsity,  deception,  or  unfairness  of  an  ad  without  consideringJt  in 
the  same  ••sensory  experience"  context  that  the  ad  sought  to  instill. 
Despite  all  the  lessons  of  communication  theory— lessons  the  ad- 
vertising teclmiciansh  very  well — the  regulators  and  the 
judps  who  review  their  work  persist  in  using  a  relativelyMcient 
method  for  evaluation:  they  first  reduce  the  total  sensory  experi- 
ence of  the  ad — voices,  music,  graphics,  movement,  colofs — to  the 
written  word,  via  the  double-spaced,  typewritten  memo  or  brief. 

••Those  who  have  spent  their  lives  protesting  about  *false  and 
misleading  ad  copy,' "  wrote  Marshall  McLuhan,  ••are  godsends 
to  advertisers,  as  teetotalers  are  to  brewers.  .  .  Since  the  advent 
of  pictures,'*  he  continued,  "the  job  of  the  ad  copy  is  as  incidental 
and  latent  as  the  •meaning'  of  a  poem  is  to  a  poem,  or  the  words  of 
a  song  are  to  a  song.  .  .  .  (T]ypography  is  itself  mainly  subliminal 
in  effect.  .  .  .      .  ^ 

A  recent  case  illustrates  the  difficulty  bf  the  current  approach 
to  advertising  regulation.^  In  1969  and  1970,  Beneficial  Finance 
Company  ran  ads  centered  around  the  concept  of  the  ••Instant  Tax 

3.  Id.  at  205  (emphasis  added). 

4.  Seeieneraily  Beneficial  Corp.  v.  FTC,  542  F.2d  611  (3d  Cir.  1976),  cert, 
denied.  97     Ct.  1679  (1977).  ' 
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Refund."  In  reality,  this  *'Instant  Tax  Refund"  was  merely  an 
invitation  to  the  consumer  to  apply  for  a  loan  from  Beneficial  at  the 
normal  rates  and  using  the'normal  qualification  procedures — inform 
mation  which  was  not  communicated  by  the  total  impression 
conveyed  by  the  radio  and  television  commercials.  An  administra- 
tive law  judge  of  the  Federal  Trade  Commission  found  that  the 
totial  sensory  experience  of  those  commercials  was  deceptive  and 
misleading.^  More  important,  he  found  that  there  was  no  possible 
way  to  modify  the  phrase  * 'Instant  Tax  Refund"  so  that  the  ad 
would  not  be  deceptive  and  misleading.^  Therefore,  he  concluded. 
Beneficial  could  no  longer  use  the  phrase. 

The  U.S.  Court  of  Appeals  for  the  Third  Circuit  reversed,  2-1 , 
on  that  portion  of  the  order  and  held  that  the  administrative  law 
judge  could  not  require  excision  of  the  phrase  because  of  its  quasi- 
trademark  value  and  the  First  Amendqient's  general  disfavoring  of 
prohibitions  on  protected  speech. A  ''less  restrictive  alternative" 
to  deletion  would  have  to  be  found.^ 

This  author  does  not  quarrel  with  the  court's  application  of 
First  Amendment  theory,  nor  dispute  what  consumer  perceptions  of 
the  ad  might  have  been.  He  does,  however,  quanel  with  the  fact 
that  the  judges  did  not  evaluate  the  potential  deceptiveness  of  the  ad 
via  the  sensory  experience  it  created.  Rather,  they  evaluated  the^ 
deceptiveness  only  via  the  ad's  script,  reduced  to  the  double- 
spaced,  typewritten  page. 

A  necessary  corollary  of  this  view  is  that  as  the  ad  is  dulled  by 
reduction  to  print,  the  gravity  of  any  perceived  falsity,  deception, 
or  unfairness  is  lessened.  Implicit  in  this  discussion  of  the  Benefit 
cial  case  is  the  belief  that  the  deception  of  the  "Instant  Tax 
Refund"  ad  is  far  more  stark  when  the  entire  commercial  is  viewed 
or  heard — when  one  is  exposed  to  the  entire  sensory  experience  6f 
the  ad.  , 

*  Marshall  McLuhan  has  noted  that  advertisers  strive  to  find  and 
exploit  the  sensory  experiences  to  which  audiences  are  most  re- 
sponsive.^ "The  need  is  to  make  the  ad  include  the  audience 
experience,"  he  wrote. "The  product  and  the  public  response 

5.  at  614.  \       \  ' 

6.  W.  at  618. 

7.  W.  at  618-20.  -  *  . 

8.  W.  at  620. 

9.  M.  McLuHAN,  Understanding  Media  201  (Signet  cd.  1964). 
10.  Id. 
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become  a  single  complex  pattern.  .  .  .  The  steady  trend  in  adver- 
/^fTsTng^^is  to  manifest^the  product  as  an  integral  part  of  large  social 
purposes  and  processes.'*'* 

In  his  widely  praised  book  The  Responsive  Chord ^^'^  radio-TV 
ad  creator  Tony  Schwartz  put  it  even  more  bluntly.  Both.the  FTC 
and  advertising  agencies  focus  on  the  "truth"  of  an  ad,  which  may 
be  a  very  small  part  of  the  total  sensory  experience.  The  Commis- 
sion focuses  on  "truth"  because  of  its  statutory  responsibilities  arid 
the  agencies,  because,  as  Schwartz  puts  it,  "they  want  to  appear 
truthful."'^  However,  he  concludes  that  both  are  dealing  with  "an 
irrelevant  issue.  Neither  understands  the  structure  of  electronic 
communication.  They  are  dealing  with  TV  and  radio  as  extensions 
of  print  media,  with  the  principles  of  literacy  setting  the  ground 
rules  for  truth,  honesty,  and  clarity.""^ 

The  only  important  question  for  the  regulators  to  ask,  accord- 
ing to  Schwartz,  is 

What  are  the  effects  of  electronic  media  advertising?  For 
an  advertiser,  the  issue  of  concern  should  center  on  how  the  , 
stimuli  in  a  commercial  interact  with  a  viewer's  real-life  expe- 
riences and  thus  affect  his  behavior  in  a  purchasing  situa- 
tion.    .  . 

From  the  FTC  point  of  view  .  .  .  government  agencies 
responsible  for  safeguarding  public  well-being  should  concern 
themselves  with  understanding  the  effects  of  a  commercial, 
and  preventing  those  effects  that  are  not  in  the  public  inter* 
cst.'^ 

Judge  Bazelon  has  also' noted  the  importance  of  evaluating  the 
effect  of  advertising  as  follows: 

In  an  age  of  omnipresent  radio,  there  scarcely  breathes  a 
citizen  who  does  not  know  some  part  of  a  leading  cigarette 
jingle  by  heart.  Similarly,  an  ordinary  habitual  television 
watcher  can  avoid Wits^  commercials  only  by  frequently  leav- 
ing the  room,  changing  the  channel,  or  doing  some  other  such 

n.  Id. 

12.  T.  Schwartz,  The  Responsive  Chord  (1973). 

13.  /rf.  at20. 

14.  Id,  An  analogous  situation  can  be  found  in  the  fact  that  the  Federal 
Communications  Commission  has  recognized  that  visual  techniques,  as  well  as 
words,  may  be  subject  to  regulation  in  its  handling  of  *|subliminal  perception** 
advertising.  Subliminal  perception  techniques^enerally  involve  a  superimposed 
statement,  such  as  '*Buy  It,**  flashed  on  the  screen  for.such  a  short  duration*that 
the  viewer  may  not  consciously  see  the  message.  In  a  Public  Notice  on  January 
24,  1974,  the  Commission  noted  that  **[w]hether  effective  or  not,  such  broadcasts 
clearly  are  intended  to  be  deceptive**  and  are  against  the  public  interest.  44 
F.C.C.2d  1016,  1017,  29  R.R.2d  395  (1974).  , 

15.  Schwartz,  supra  note  17,  at  20-22. 
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affirmative  act.  It  is  difficult  to  caicuiate  the  subiiminai  impact 
of  this  pervasive  propaganda ,  which  may  %e  heard  even  if  not 
listened  to,  but  it  may  r^easonably  be  thought  greater  than  the 
impact  of  the  written  wordJ*  \^ 

f         In  contexts  other  than  advertising,  regulators  seem  to  reco^- 
nize  their  obligation  to  tailor  their  method  of  review  to  the  sensory 
'  experienqe  of  the  medium.   Films  generally  have  been  considered 
r'i^s  distinct  from  other  forms  of  expression  for  First  Amenclment 

purposes  because  of  the  inherent  cha^actertistics  of  the  medium. 
r  mo|eover,  in  obscenity  cases,  the  U.S.  Supreme  Court  has  recog- 
nt^&d'that  it  is  the  dominant  theme  of  the  material  taken  as  a 
'*wnole"  that  must  be  considered''^  and  has  recognized  a  duty  to 
toi^iew  ^legedly  obscene  material  in  its  chanibers  before  making  a 
defegnination  on  obscenity i^**  In  the  famous  *'sound  truck'*  case, 
Mr,  Jus^e  Frankfurter  made  very  explicit  the  notion  that  different 
fornis  of  media  deserve  different  analysis: 

Tjie  various  forms  of  modem  so-called  ''mass  communica- 
tions** raise  issues  that  were  not  implied  in  the  means  of 
coTpmunication  known  or  contemplated  by  Franklin  and  Jef- 
fersoft  and  Madison.  Movies  have  created  problems  not  pre- 
setted by  the  circulation  of  books,  pamphlets,'  or  newspapers 

 Broadcasting  in  turn  has  produced  its  brood  of 

complicated  problems  hardly  to  be  solved  by  an  easy  formula 
about  thd  preferred  position  of  free  speech.^* 

Thus,dn  other  contextsi  the  Suprenie  Court  has  often  acknow- 
ledged a  principle  that  seei^^^  impeach  the  fairly  widespread 
practice  amon|  regulators  of  accepting  a  sensory  experienqe  via  the 
double-spaced,  typewritten  pages  of  a  brief.  The  Court's  approach 
is  instructive  "'for  regulators  who  must  evaluate  allegedly  false, 
misleading,  or  deceptive  aAs  and  shape  an*  appropriate  remedy. 

;         16.  Banzhaf  v.  FCC,  405  F.2d  1082^  ltOO-01  (D.C.  Cir.  1968),  cert,  denied, 
396  U.S.  842  (1969) '(emphasis  added). 

17.  Despite  this^ Article's  emphasis  on  sensory  advertising  in  electronic 
media,  it  may  be  possible  that  its  analysis  would  be  equally  valid  if  applied  to  the 
pnnt  media.  None  of  ihese  remarks  is  intended  to  eliminate  that  possibility. 
.  18.  Burstyn.  Inc.  V;  Wilson,  143  U.S.  495,  501-02  (1952).  (While  the  Court 
acknowledges  film  as  a  significant  medium  for  the  communication  of  ideas,  any 
''capacity  for  eviP*  it  may  possess  is  relevant  indeiermining.the  permissible  scope 
of  community  control,  but  not  allowing  **unbndted  censorship.**) 

19.  Milier  v.  California,  413  U.S.  15,  24  (1973);  Roth  v.  United  States,  354 
U.S.  476,489  (1957). 

20.  See  Jenkins  v.  Georgia,  418  U.S.  153,  !6l  (1974). 

21.  Kovacs  V.  Cooper.  336  U.S.  77.  96  (1949)  (Frankfurter,  J.,  concurring) 
(citations  omitted)  (prohibition  against  the  use  of  any  sound  truck  or  computer 
located  upon  public  streets     places  emitting  *1oud  and  raucous**  noises). 
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The  problem  this  Article  has  addressed  is  part  of  a  broader 
one.  The  media  have  become  $o  powerful  that  (hey  have  shaped 
many  societal  institutions,  including  the  First  Amendment  itself. 
The  media  have  molded  •^expression"  into  an  image  which  prd- 
motes  their  pdwpr — because  the  media  need  the  First  Amendment. 
The  time  has  come  to  recognize  that  the  First  Amendment  protects 
expression  itself,  not  just  the  representation  of  expression.^^  To  the 
extent  there  is, any  mandate  to  regulate  false,  deceptive,  or  unfair 
advertising  expression,  regulators  must  be  sur&  to  consider  the 
expression  itself  and  not  just  a  representation  of  the  expression. 

I^dvertising  regulation  is  to  be  effective  against  advertising 
that  makes  its  point  through  use  of  advanced  communications 
techniques,  it  is  imperative  that  both  regulators  and  the  courts  take 
account  of  the  media  revolution,  of  the  advanced  market  research 
that  enables  advertisers  to  know  just  what  effect  a  certain  message 
will  create,  and  of  the  handicap  under  which  they,  as  regulators, 
labor  if  they  continue  to  prescribe  ancient,  pedestrian  remedies  for 
sophisticated  biH^ false,  deceptive,  or  misleading  sensory  experi- 
ences that  advertisers  have  created. 

Only  then  will  the  regulators  be  dealing  in  the  same  currency 
as  the  advertisers  they  regulate. 

jil.  Cohen  v.  California.  403  U.S.  15,  26  (1971)  (the  "Fuck  the  Draft"  case) 
(Vstate  may  not,  consistently  with  the  First  and  Fourteenth  Amendments,  make 
th^  public  display  of  a  four-letter  word  on  one's  jacket  a  criminal  offense.  The 
Court  noted  that  much  linguistic  expression  **conveys  not  only  ideas  capable  of 
relatively  precise,  detached  explication,  but  otherwise  inexpressible  emotions  as 
well."). 


No  Matter  What  the  Sheepskin  Looks 
Like,  It^  Still  the  Same  Old  Wolf: 
A  Reply  to  Mr.  Kramer 


Wesley  J.  Liel 

Having  beep  a  misfit  even  at  the  "Old"  Federal  Trade 
Commission  because  of  my  insistence  on  viewing  probleni^^in  a 
market  context,  it  comes  as  no  surprise  that  I  have  difficulty 
understanding  >yhat  the  leaders  of  the  "New"  Commission  are  all 
about.  While  I  think  I  understand  the  words,  I  must  admit  that 
somehow  the  total  sensory  experience  of  Mr.  Kramer's  message* 
tends  to  pass  me  by.  After  some  reflection  though,  a  familiar  strain 
comes  through:  it's  the  government  that  knows  what's  really  J^fbd 
for  you. 

,  At  first  Mr.  Kramer's  argument  seems  simply  to  be  that  the 
true  meanfng  of  some  advertisements  that  include  voices  and^ pic-^ 
tures  cannot  be  determined  solely  by  reference  to  a  transcript  of 
what  the  voices  said.  That,  of  course,  is  a  perfectly  obvious  propos- 
ition. A  pictorial  sequence  could  show  the  same  person  being 
carried  into  the  baths  at  Lourdes  as  a  cripple  and  coming  out  like  a 
track  star.  The  voices  could  say  nothing  or,  more  appropriately^ 
perhaps;  they  could  provide  information  on^  train  schedules  in 
sdufhwestem  France.  In  a  more  modem  context  we  might  substitute 
jeritol  for  Lourdes,  but  the  result  would  be  the  same.  In  neither 
case  would  the  obvious  claim  of  restorative  power  be  reflected  in  a 
written  transcript  of  the  advertisement. 

•  Professor  of  Law.  University  of  California,  Los  Angeles.  Professor 
Liebeler  was  Director  of  the  Fedisral  Trade  Commission's  Office  of  Policy  & 
Evaluation  in  1974-75. 

I.  Kramer,  Kfarconian  Problems,  Gutenbergian  Remedies:  Evaluating  the 
Multiple-Sensory  Experience  Ad  on  the  Double-Spaced,  Typewritten  Page,  30  Fed. 
Comm.  L.J.  35  (1978).  ,  ^  .  - 

Ueproduced  with  the  permission  of  the,  copyrljrht  holder  from  the  Kederal  CommuDlca- 
tlons  Ijiw  Joiirnnl.  v.  ao.  winter  11)77  .  41-4t0. 
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Few  of  118  would  attempt  to  evaluate  ndvortisements  like  these 
by  **protcsting  about  *fids(?  and  misleadihg  ad  copy/*''^  The  pic- 
tures^ sounds  and  so  on  are  just  as  much  a  part  of  the  advertisement 
as  the  meaning  of  the  words  Involved!  Indeed,  in  the  examples  I 
have  given,  the  nc^-verbnl  part  of  the  ads  carries  the  real  message. 

^Tlie  usual  approach  would  be  to  take  the  words  and  music  (or 
picture^^  togeth^n  to  place  ourselvqk  in  the  ^^environment  of  multi- 
ple-sen/ory  experience,"  if  you  must,  and  specify  the  claim  which 
the  two  (or  more)  different  forms  of  communication  state.  Some- 
times, as  in  the  Lourdes  and  Geritol  examples,  the  pictures  and 
other  "multiple-sensory"  part  of  the  advertisement  will  expand  the 
claim  that  is  made  by  the  words  alone.  At  other  times  the  non- 
verbal portion  of  the  ad  will  constrict  the  apparent  claim  being 
made  by  the  words  alone.  An  example  of  this  may  be  round  in  the 
recent  Commission  proceeding  against  **Dry  Ban,"  where  the 
pictures  were  used  to  limit  and  restrict  the  meaning  of  a  verbal 
claim  that  the  deodorant  in  question  was  '*dry."^ 

In  either  case,  however,  whether  the  non-verbal  portion  of  the 
ad  constricts  the  claim  of  its  verbal  segment  or  expands  that  claim, 
the  total  ad  is  examined  so  as  to  state  the  specific  product  claim 
which  the  ad  is  making.  That  product  claim  can,  of  course,  be 
expressed  in  words,  whether  it  was  actually  made  in  words  or  in 
some  other  way.  I  would,  indeed,  have  thought  that  it  was  neces- 
sary to^  express  that  claim  in  words  if  its  truth  or  falsity  were  to  be 
made  a  legal  issue.  That  necessity,  of  course, -arises  out  of  even  a 
modest  regard  for  advising  respondents  of  the  nature  of  the  claims 
being  made  against  them. 

Be  that  as  it  may,  it  would  be  hard  to  quarrel  with  Mr.  Kramer 
if  his  only  point  was  that  we  should  look  at  all  parts  of  an  advertise- 
ment in  our  attempt  to  state  the  precise  claim  which  the  ad  maikes, 
the  truth  or  falsity  of  which  claim  is  to  be  assayed  in  our  proceed-^ 
ing.  As  I  have  said,  that  is  a  perfectly  obvious  proposition;  the^ 
Commission  already  does  it,^  ; 

2.  Id.  at  36,' quoting  M.  V^^^"^)^*  Understanding  Media  205  (Signet  ed. 
1964). 

3.  Matter  of  Bristol-Meyers  Company.  85  F.T.C.  688  (1975).  at  743.  750. 

4.  In  the  Dry  Ban  case  the  administrative  law  judge  not  only  had  the  filmed 
commercials  themselves,  he  also  had  marketing  surveys  which  had  been  conduct* 
ed  by  the  respondent  which  showed  how  viewers  perceived  t|ie  ad.  i.e..  what 
message  they  received  from  it.  But  there  was  more.  Commissioner  Hanford 
reported: 

Judge  Hanscom*s  finding  that  these  representations  were  false  is  based 
primarily  on  an  experiment  which  was  performed  by  complaint  counsel 
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^  But  Mr.  Kramer  is  saying  much  moro  than  that.  He  ifi  not 
concerned  that  we  look  to  the  entire  ad  to  guide  our  Ntntoment  of  its 
claim.  He  positively  rejects  the  idea  that  we  should  attempt  to  draw 
from  the  entire  nd  any  statement  whatever  of  its  perceived  claim. 
Ho  objects  th^tjthe  old-fashioned  regulators  **persist  in  using  a 
relatively  ancielht  'method  for  evaluation:  they  first  reduce  the  total 
sensory  experience  of  the  ad — voices,  music,  graphics/movement, 
colors— to  the  written  word;  viif  the  double-^spaced,  typewritten 

.  memo  or  brief, 

Of  course,  if  we  are  not  td /'reduce  the  total  sensory  experi- 
ence of  the  ad  ...  to  the  written  word,*'  of  an  ad  clai^,  we  need 

'  not  concern  ourselves  with  the.  truth  of  such  a  claim  pr  even  with 
the  question  of  whether  an  intelligible  claim  has  been  made  at  all. 
Apparently,  the  only  thing  that  counts  is  the  effect  of  the  advertise- 
ment: 

The  only  important  question  for  the  regulators  to  ask,  accord- 
ing to  Schwartz,  is  **[w]hat  are  the  effects  of  electronic  med^a 
advertising?  For  an  advertiser,  the  issue  of  concern  should 
center  on  how  much  the  stimuli  in  a  commercial  interact  with  a 
viewer's  real-life  experiences  and  thus  affect  his  behavior  in  a 
purchasing  situation.  ... 

From  the  FTC  point  of  view  .  .  .  government  agencies 
responsible  for  safeguarding  public  well-being  should  concern 
themselves  with  understanding  the  effects  of  a  commercial, 
and  preventing  those  effects  that  are  not  in  the  pubiic  inter- 
ests^ 

What  are  these  effects?  Which  ones  are  ''not  in  the  public 
interest**?  One  possibility  is  that  Mr.  Kramer  wants  to  measure 
effect  in  term^  of  the  V^ophisticated  but  false,  deceptive,  or  mis- 
leading sensory  experi%c^s  that  advertisers  have  created. This, 
of  course,  would  makq  the  Federal  Trade  Comniission  the  guardian 
of  our  fantasies,  or  arleast^bf  those  fantasies  that  are  somehow 
prompted  by  commercial  speech. 

A  more  likely  possibility  is  that  Mr.  Kramer  would  view  an 
ad's  effect  in  terms  of  its  ability  to  affect  consumer  ''behavior  in  a 

in  his  presence  and  replicated  on  videotape.  In  this  experiment,  Dry  Ban 
was  sprayed  on  glass  and  on  a  human  forearm  and  was  found  to  be  **wet, 
runny,  liquid  and  watery**  and  to  leave  an  **obvious  residue.'*  Respond* 
ents,  however,  object  to  a  finding  of  wetness  based  on  this  demontitra- 
tive  evidence  because  of  the  fact  that  in  the  experiment  the  product  was 
sprayed  downward,  contrary  to  ordinary  usage. 
W.  at  742^3. 

5.  Kramer,  supra  note  1 ,  at  36. 

6.  Id.  at  38  (emphasis  added). 

7.  /rf.  at40. 
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piirchasing  situation.**  I  N\ippo.se  iliai  wc  may  put  aMdc  all  ndn  that 
do  not  have  the  ability  to  imhice  a  positive  response  from  consinib 
crs;  they  will  presumably  not  bo  aromul  very  long  in  any  event, 
How  do  we  determine  which  of  the  remaining  ads,  those  that  do 
have  an  ability  positively  to  affect  consumer  behavior  in  a  purchas- 
ing situation,  produce  effects  that  **aro  not  in  the  public  interest"? 

I  cannot  avoid  the  conclusion  that  the  ads  that  arc  not  in  the 
''public  interest**  nuist  be  those  ads  that  effectively  induce  us  to 
buy  products  that  it  is  not  in  the  ••public  interest"  for  us  to  buy. 
What  is  in  the  ••public  interest"  for  us  to  buy  is,  I  venture  to 
suppose,  a  matter  for  Mr.  Kramer  and  his  colleagues  at  the  "New" 
Federal  Trade  Commission  to  decide. 

The  basic  problem  with  Mr.  Kramer's  approach  is  that  it  turns 
the  purpose  of  advertising  regulation  at  the  Commission  op  its 
head.  The  Commission  is  supposed  to  police  advertising  so  that 
consumers  can  more  efficiently  learn  about  real  qptions  open  to 
them  in  the  market.  Armed  with  this  information  they  (we)  then 
make  choices  that  seem  best  to  them  (us).  The  fact  that  some,  or 
even  many  of  us  will  choose  to  eat  ••junk"  food,  smoke  cigarettes, 
buy  •  •gas  guzzlers*  *  or  do  something  else  that  fails  to  meet  with  the 
approval  of  those  who  run  the  Federal  Trade  Commission  is  abso- 
lutely irrelevant.  When  the  Commission  acts  to  reduce  the  flow  of 
true  (non*deceptive)  messages  that  would  lead  us  to  purchase  such 
••unworthy"  goods  it  substitutes  its  judgment  for  ours.  It  is  in  that 
way  and  to  that  extent  that  Mr.  Kramer  s  approach  reverses  the  real 
purposes  of  the  Commission's  program  to  police  false  advertising. 

The  difference  between  Mr.  Kramer's  proposal  and  the 
Commission's  more  orthodox  approach  is  not  merely  a  difference 
of  degree  lor  a  shifting  of  emphasis.  These  two  approaches  are  in 
fundamental  and  irreconcilable  conflict  with  each  other.  Kramer 
would  concern  himself  with  the  effects  or  end-stale  of  the  market 
process,  of  which  advertising  is  only  a  part.  If  those  effects  or 
results  do  not  measure  up  to  some  exogenous  standard,  one  that  is 
not  derivable  from  the  choices  that  consumers  actually  make,  the 
process  itself  (or  at  least  the  advertising  portion  of  it)  stands 
condemned. 

A  market  approach  to  the  policing  of  advertising — the  ap- 
proaclv^n  which  the  Commission's  original  charter  in  this^area  is 
presumably  based — is  legitimately  concerned  only  with  the  process 
by  which  consumers  receive  the  information  on  which  they  base 
their  purchasing  decisions.  This  approach  does  not  concern  itself 
with  the  nature  of  the  choices  which  consumers  make.  The  public 
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lntcr«Ht  In  the  prdiluctlon  ruui  sul<3  of  purdculur  goods  uiul  st^rvlces 
iH  HOiudtlilng  tlirtt  is  tlcloriulncil  by  tho  purcliasina  declHious  of 
conHuiuerK  thcnisolvcH« 

While  I  could  develop  the  differences  between  these  two  f 
different  approuchcA  to  the  policing  of  advertising  in  an  extended 
theoretical  discussion,  let  me  close  by  contrasting  these  different 
approaches  In  the  context  of  some  recent  remarks  by  the  CommlS' 
sion's  chairman.  The  Commission  must  confront,  Mr/PertseUnk  Is 
reported  as  having  said: 

...  the  realities  of  a  niarkctina  system  run  amok,  a  system  In 
which  neither  Incentives  nor  rewards  bear  any  rational  rela- 
tion&hip  to  society's  needs,  a  system  which  most  rewards  the 
sellers  of  the  least  healthful  foods,,  a  system  which  in  its 
cumuUuive  impfict  has  produced  a  bounty  of  malnutrition 

We  arc  similarly  witness  to  a  bizarre  marltct  system  which 
rewards  the  delivery  of  health  care  services— whether  or  not 
they  arc  needed— but  provides  little  or  no  rewards  for  the 
preventer  of  disease— for  example,  the  physician  who  would 
devote  his  life  to  teaching  consumers  about  the  relationship 
between  nutrition  and  health. 
-J  *  By  removing  competitive  restraints  on  the  providers  of 
health  care,  we  free  them  to  communicate  with  consumers  on 
the  importance  of  diet  and  sound  nutrition  as  well  as  on  the 
costs  of  medical  services.  We  arc  in  effect  promoting  a 
competitive  system  in  which  medical  practitioners  teach 
consumers  about  the  relationship  between  nutrition  and 
health;  consumers  demand  bcUcr  quality  food;  and  an  in- 
creased supply  of  nutritious  food  products  results." 

Mr.  Pertschuk  objects  to  the  food  marketing  system  because  of 
the  result  v/h\ch  he  claims  it  produces— ''a  bounty  of  malnutri- 
tion.''  Aside  from  the  fact  that  his  characterization  of  that  system 
resembles  more  the  carping  of  a  chronic  malcontent  than  a  realistic 
description  of  the  food  marketing  system,  it  is  additionally  deficient 
in  that  it  does  not  explain  what  aspects  of  the  food  marketing 
process  produce  this  unfortunate  alleged  result.  The  system  is 


like — we  consumers  are  simply  not  eating  enough  health  foods.  A 
market  approach  to  this  "problem/'  if  such  it  is,  might  ask  what  it 
is  that  prevents  existing  firms  in  the  food  industry  r  or  new  entrants 
into  it,  from  advertising  the  virtues  of  eating  nutritious  foods, 
presumably  in  connection  with  their  efforts  to  sell  the  same.  What 

8.  See  FTC:  WATCH.  January  27,  1978.  at  9. 


wrong  because  it  produces  results 
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f^i^mm  purvayorN  of  whol^^Noiuduejis  Um\  hiiintj  iUmm 
uiul  iH\m  [MoMomU  lo  fiprcml  word  iluit  will  l)oilMnt*t^i 
'Vsi)ckiy\s  iiociis*'  for  nn  iiKieuNc<l  donmiul  inul  supply  of  •Mxstcer 
(|iuilUy  food*'  iwul  i\{  the  Huiuo  Hino  incrnnNo  (heir  own  profile? 
Noihintj  m  fur  ivs  I  know, 

riio  CommlsNlon'N  approuch  to  Uic  \m\M\  indusiiry.  (he 
olhdr  imwm  addressed  by  Mr,  Periscluik,  was  quite  different.  Here, 
and  in  the  rehtied  fields  of  prcNvrlpllon  drugN  and  cyeBlasses.  the 
.ConanlNNlon  iilentified  «|>ccific  factors  that  directly  im|>eded  the 
efficient  ojHjration  of  the  market  procexs  it.sdf.  With  prcficription 
drng!)  and  eyeglas.sc?*,  n  jjkein  of  state  laws  aniWulations  prevent- 
ed price  advertising  at  the  retail  level.  The  C^indssion  moved 
directly  against  those  restrictions  oh  the  0|H5ratioirbf  the  market  for 
pridrmfofliiation.  With  medical  services,  there  are  restrictions, 
bofh  legal  and  ••professional,"  on  advertising  of  prices  and  other 
factors  important  to  tonsumers  in  their  selection  of  medical  sup- 
ufliers  along  with  a  virtually  endless  system  of  other  guild-like 
festrictions  on  the  effective  operation  of  the  market  for  medical 
services.  T\\c  Commission  is  also  moving  against  these  restrictions. 

The  justification  for  the  medical  services,  prescription  drug 
and  eyeglass  programs  is  vastly  different  from  what  Mr.  PertschMk 
seems  to  have  in  mind  as  regards  nutritious  foods.  The  former 
programs  are  based  on  the  proposition  that  various  legal  and  institu- 
tional factors  in  those  markets  are  interfering  with  the  ability  of 
consumers  to  get  information  that  would  enable  them  to  make 
better  choices  in  the  market  in  terms  of  their  own  standards. 
Reduced  to  its  fundamentals,  Mr,  Pertschuk's  problem  in  the  nutri- 
tion field  seems  to  be  that  people  are  eating  too  many  Twinkies  and 
drmking  too  much  Coke,  when  they  should  be  on  a  diet  of  beain 
sprouts  and  papaya  nectar.  As  every  sensible  person  ought  to 
know,  that  is  bad  for  our  health. 

Could  be.  But  I  doubt  that  the  harm  is  equal  to  that  which  ^ 
would  be  produced  by  the  remedy  that  Messrs.  Pertschuk  and 
Kramer  seem  to  have  in  mind. 


By  Denise  M.  Trauth  and  John  L.  tf  uffman 

New  U.S.  Supreme  Court  Philosophy 
oil  Advertising  Faces  Opposition 


Court  ruling  in  I  wo  cases 
thai  commercial  advertising 
has  First  Amendment  protection 
is  in  cor\flict  with  actions  of 
agencies  on  behalf  of  consumers. 

►  The  U.S.  Supreme  Court  is  currently 
in  the  process  of  establishing  a  revolu- 
tionary doctrine  that  assures  the  right 
of  consumers  to  receive  certain  infor- 
mation and  the  right  of  proprietors  of 
the  information  to  disseminate  it.  In  es- 
tablishing this  doctrine,  the  Court  is 
pulling  together  dicta  from  both  ^'access" 
and  **commercial  speech**  cases.  At  the 
same  time,  there  appears  to  be  a  move- 
ment under  way  in  some  segments  of 
society  tha^t  in  many  ways  is  in  direct 
conflict  with  the  Court's  developing 
doctrine.  The  resolution  of  this  conflict  . 
may  have  profound  implications  for  the 
future  of  advertising. 

The  Supreme  Courtis  Doctrine:  The 
first  major  case  in  the  enunciation  of 
this  new  doctrine,  Kleindiest  v.  Afandel,  > 
decided  in  1972,  sprang  from  the  denied 
request  of  a  Belgian  Marxist  theoretician 
for  temporary  admission  to  the  United 
States  to  participate  in  several  academic 
conferences.  Mandef  and  the  group  of 
American  university  professors  who 
wished  to  hear  the  Belgian  speak  ap- 
pealed the  denial  and  contended  that  the 
First  Amendment  wiis  violated  v^y^l^^'' 
statute  used  to  refuse  Mand^ePs  cntryl^ 

Ahhough  the  high  Court  denied  l^an- 

^  Denise  M  Trauth  is  assistani  professor  of  speech 
communication  al  Bowling  Gcccn  State  UntverHiLy 
John  L.  Huffman  it  associate  professor  of  journalism 
al  Bowling  Green  State  University 


deFs  right  to  enter  the  U.S.,  it  took  this 
opportunity  to  re-inforce  the  contention 
of  the  appellees— a  point  the  Court  itself 
had  made  in  several  earlier  cases:'  the 
right  of^  citizens  to  receive  information 
is  indeed  contained  within  the  ambit  of 
the  First  Amendment. 

Kleindiest  v5.  Afandel,  in  dealing  with 
the  right  to  receive  political  informa- 
tion, was  a  philosophical  vestige  of  the 
*60s.  All  subsequent  major  cases  in  the 
development  of  the  riew  doctrine  em- 
anated not  frorh  movements  to  receive 
political  information,  but  from  ones  to 
receive    commercial  messages. 

In  Bigelow  V.  Virginia,^  the  right  of  a 
newspapier  to  carfy  certain  kinds  of  ad- 
vertising was  at  issue.  Although  abortion 
during  the  first  trime^r  of  pregnancy 
was  "held  lawful  by  the^^i^^.  Supreme 
Court  in  1973,  the  state  of  Virginia  con- 
tinued to  enforce  a  statute  which  pro- 
hibited encouraging  or  prompting  abor- 
tion through  advertising.  Bigelow,  man- 
aging editor  of  a  weekly  newspaper  in 
Charlottesville,  carried  an  advertise- 
ment for  a  New  York  abortion  service 
and  was  convicted  of  violating  the  Vir- 
ginia law.  ; 

In  reversing  BigelOw*s  conviction, 
the  Supreme  Court  deviated  from  an 
earlier  line  of  cases  which  had  placed 
commercial  speech  beyond  the  scope  of 
the  First  Amendment,  and  established 
the  doctrine  that  speech  is  not  stripped 
of  its  constitutional  protection  merely 

'408  U  S  7530972)  « 

'"ll  it  now  well  ntiblishrd  thai  the  Coct,«^iuiinn  prniecu 
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because  it  appears  in  the  form  of  a  paid 
political  advertisement. 

Bigelow  is  important  not  only  because 
it  establishes  protection  for  commercial 
messages  also  because  it  justifies 
that  protection  on  the  basis  of  the  pub- 
lic's need  for  the  information  contained 
therein.  In  so  doing,  the  Court  erases 
.  the  theretofore  important  legal  distinc- 
tion between  speech  falling  into  the  po- 
litical or  public  interest  {i,e,,  speech 
necessary  for  the  maintenance  of  democ- 
racy) and  therefore  protected  category, 
and  speech  falling  into  the  commercial 
(i.e.,  speech  not  related  to  self-govern- 
ment) and  therefore  non-protected  cate- 
gory.VThus  the  Court  is  admitting  that 
at  times  political  and  commercial  speech 
may  be  one  and  the  same. 

The  rationale  for  affording  Constitu- 
tional protection  to  commercial  speech 
was  expanded  in  a  third  ma^or  case, 
yirginia  State  Board  of  Pharmacy  v. 
Virginia  Consumer  Council,^ 

Pharmacists  had  long  been  part  of  an 
elite  group  of  professionals  including 
medical  doctors,  lawyers  and  certi- 
fied public  accountants  who  refused  to 
allow  their  memt>ership  to  advertise  their 
services  under  pain  of  expulsion  from  the 
professional  society.  This  prohibition  on 
advertising  by  pharmacists  was  chal- 
lenged in  the  present  case  by  a  group  of 
prescriptive  drug  users  who  fell  that 
their  constitutional  rights  were  violated 
by  the  ban. 

In  supporting  the  consumers*  conten- 
tion, the  Supreme  Court  stressed  the 
fact  that  there  are  two  addressees  of 
First  Amnendment  protection:  the  dis- 
seminator and  the  receiver  of  informa- 
tion. 

The  Court  reaffirmed  this  when  it  an- 
swered the  assertion  of  the  dissent  that 
no  right  to  receive  the  information  that 
another  wants  to  disseminate  exists 
at  least  not  when  the  person  objecting 
could  obtain  the  information  in  another 

'hot  a  diMTutiion  of  ihr  rnlr  of  ihr  Fii^i  Amrndmeni  in 
fuaraniermy  ou»  capaciH  (nf  trll-pn\-rtnmrni  *<r  Mditndrt 
M>rktejnhn  frrt  Spre,  h  and  /»»  Hrianttn  tn  Srff  Oavrrnmrni 
INevt  Ynfk    Hsrprr  I94HI 
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way»  in  this  case  by  calling  several 
pharmacies  and  asking  about  prices.  The 
Court  said:  \ 

We  arc  awan  of  no  general  principle 
that  freedom  of  speech  may  be  abridged 
when  the  spcakei^s^Jisteners  could  come 
by  his  message  by  some  other  means,  such 
as  seeking  him  out  and  asking  him  what  it  is. 
Nor  have  we  recognized  any  such  limitation 
on  the  independent  right  of  the  listener  to 
receive  the  information  sought  to  be  com- 
municated.^ 

Although  the  dissent  in  this  case  seems 
to  be  focused  on  the  distribution  of  in- 
formation, the  motivation  behind  this  fo- 
cus is  an  attitude  toward  commerrial 
speech.  In  Valentine  v.  Chrestensen*  the 
high  Court  had  ruled  that  speech  which 
is  wholly  commercial  is  outside  the  am- 
bit of  the  First  Amendment.  Although  in 
the  34  years  since  that  ruling  the  Court 
had  faced  the  question  of  constitutional 
protection  for  commercial  messages 
several  times  and  had  even  begun  in 
recent  years  to  afford  some  such  pro- 
tection to  advertisements,  as  in  Bigelow, 
it  had  never  explicitly  brought  com- 
mercial speech  under  the  mantle  of  the 
First  Amend mentt  partly  because  it  had 
always  been  able  to  attach  the  constitu- 
tional shelter  to  some  "editorial"  ele- 
ment in  the  advertising  copy.  In  Bigelow^ 
this  requirement  was  satisfied  by  the 
Court's  belief  that  some  Virginians  would 
be  interested  in  the  advertisement  for 
abortion  due  to  a  curiosity  regarding  the 
laws  of  other  states. 

In  the  Board  of  Pharmacy  case,  because' 
no  argument  was  made  favoring  protec- 
tion for  the  advertisement  based  on  view- 
ing some  element  in  it  as  editorial  matter, 
the  Court  felt  compelled  to  face  the  is^ 
sue  squarely 

Quoting  prior  cases  that  deah  with  the 
issue  of  constitutional  protection  for 
commercial  speech,  the  Court  noted,  ' 

Our  question  is  whether  speech  which  does 
no  more  than  propose  a  commercial  trans- 
action,' IS  so  removed  from  any  ^exposi- 
tion of  ideas'  and  from  truth,  science, 
morahty  and  arts  in  general,  in  iis  diffusion 
of  liberal  sentiments  on  the  administration 
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of  Government.*'. .  .that  it  locks  alt  protec- 
tion. Our  answer  ii  that  it  does  not.' 

Although  this  case  is  usually  remem- 
bered because  it  brought  commercial 
advertising  under  First  Amendment  pro- 
tection and  because  it  broke  the  barrier 
that  had  kept  members  of  professional 
societies  from  advertising*  Virginia  State 
Board  of  Pharmacy  v.  Virginia  Citizens 
Consumer  Council  went  a  long  way  toward 
securing  the  rights  of  consumers  inter- 
ested in  receiving  commercial  messages. 
The  Court  did  this  by  establishing  the 
fact  that  many  Americans*  interest  in 
commercial  information  may  be  keener 
tl;uin  their  interest  iW  political  issues. 
And  this  interest  may  be  based  not  only 
on  personal  preference  but  also  on  eco- 
nomic realities: 

Those  whom  the  suppression  of  prescrip- 
tion drug  price  information  hix»  the  hardest 
are  the  poor,  the  sick,  and  particularly  the 
aged.  A  disproportionate  amount  of  their 
income  tends  to  be  spent  on  prescription 
drugs;  yet  they  are  the  least  able  to  leam« 
by  shopping  from  pharmacist  to  pharmacist 
where  their  scarce  dollars  are  best  spent. 
When  drug  prices  vary  as  they  do,  informa- 
tion as  to  who  it  charging  what  becomes 
more  than  a  convenience.  It  could  mean  the 
alleviation  of  pain  or  the  enjoyment  of  basic 
necessities.* 

The  Court  went  on  to  upgrade  the  status 
of  commercial  information  by  explaining 
that  the  '^public  interest  element,**  or- 
dinarily considered  a  precondition  to  af- 
fording constitutional  protection  to  any 
form  of  speech,  is  inherent  in  advertising 
of  the  sort  at  issue: 

Advenistng,  however  tasteless  and  exces< 
sive  it  sometimes  may  seem,  is  nonetheless 
dissemination  of  information  as  to  who  is 
producing  and  selling  what  produce,  for  what 
reasonrand  at  what  price.  So  long  as  we  pre> 
serve  a  predominantly  free  enterprise  econ< 
omy.  the  allocation  of  our  resources  in  large 
measure  will  be  made  through  numerous 
private  economic  decisions.  It  is  a  matter  of 
public  interest  that  those  decisions,  in  the 
aggregate,  be  intelligent  and  well  informed 
To  this  end.  the  free  flow  of  commercial  in- 
formation IS  indispensable.  .And  if  it  ii  in- 
dispensable to  the  proper  allocation  of  re- 
sources in  a  free  enterprise  system,  it  u 


also  indispensable  to  the  formation  of  intelli- 
gent opinions  as  to  how  that  system  ought  to 
be  regulated  or  altered.  Therefore*  even  if 
the  First  Amendment  were  thought  to  be  pri- 
marily an  instrument  to  enlighten  public  de- 
cision making  in  a  democracy*  we  could  not 
uy  that  the  free  flow  of  information  does  not 
serve  that  goal."* 

In  this  eloquent  defense  of  advertising's 
value  in  a  capitalistic  democracy,  the 
Court  seems  to  be  retiring  the  dichotomy 
it  begot  34  years  before  in  Chrestensen 
between  speech  in  the  public  interest 
category — speech  which  is  necessary  for 
the  maintenance  of  democracy — and 
speech  in  the  commercial  category — 
speech  which  is  not  related  to  self-govern- 
ment. 

Lest  there  be  any  question  that  this  was 
indeed  the  intent  of  the  Court,  it  took 
the  opportunity  to  apply  the  reasoning  of 
Virginia  State  Board  of  Pharmacy  to 
another  set  of  facts  when  it  adjudicated  a 
C3se  dealing  with  advertising  by  attorneys. 
Bates  V.  State  Bar  of  Arizorui.^* 

Bates  grew  out  of  a  complaint  filed  by 
the  Arizona  State  Bar  Association  against 
two  attorneys  who  violated  a  State  Su- 
preme Court  disciplinary  rule  by  adver- 
tising their  legal  services  in  a  newspaper. 
The  Arizona  State  Supreme  Court  upheld 
the  bar  association  conclusion. 

In  reversing  the  decision  of  the  high 
Court  of  Arizona,  the  U.S.  Supreme  Court 
began  with  an  affirmation  of  its  judgment 
in  Virginia  State  Board  of  Pharmacy  that 
speech  should  not  be  denied  constitutional 
protection  **merely  because  it  proposed 
a  mundane  commercial  transaction."*^^ 
But  the  Court  was  not  content  to  simply 
re-assert  protection  for  commercial 
speech.  It  went  on  to  justify  this  protec- 
tion by  elaborating  on  the  theme  of  con- 
sumer needs  argued  so  effectively  in  the 
Virginia  case: 

The  listener's  interest  is  substantial:  the 
consumer's  concern  for  the  free  flow  of  com- 
mercial speech  often  may  be  far  keener  than 

( 
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his  concern  for  urgent  political  dialogue. 
Moreover,  significant  societal  interests  are 
Krved  by  such  speech.  Advertising,  though 
entirely  commercial,  may  often  carry  infor- 
mation of  import  to  signiftcant  issues  of  the 
day. ..And  commercial  speech  Mrves  to  in- 
form the  public  of  the  availability,  nature  and 
prices  of  products  and  services,  and  thus 
performs  an  indispensable  role  in  the  allo- 
cation of  resources  in  a  free  enterprise 
system.  (Citations  omitted.]" 

This  acknowledgement  on  the  part  of  the 
Court  that  when  advertising  futfills  the  in- 
formational needs  of  consumers  it  serves 
an  "'indispensable*'  role  in  the  smooth 
functioning  of  our  free  enterprise  system 
reflects  the  Court*s  consciousness  of  an 
important  fact,  in  the  second  half  of  the 
1970s,  the  attention  of  many  Americans 
is  not  focused  on  the  philosophical/politi- 
cal concerns  of  the  1960s  but  rather  on 
the  conditions  of  economic  survival. 

Advertising  Restrictions  Ironically,  it 
is  at  this  time  when  the  relative  position 
of  advertising  as  a  form  of  free  speech 
has  been  elevated  and  its  significance 
noted  by  the  Supreme  Court  that  we  see 
the  growth  of  counter  movements  in  sev- 
eral sectors— movements,  in  some  in- 
stances triggered  by  these  very  cases, 
aimed  at  restricting  or  inhibiting  the 
advertising  of  cenain  products  and 
services. 

Although  these  two  developments  are 
serving  opposite  purposes,  both  spring 
from  the  same  source  ,  they  are  based 
on  an  increased  awareness  of  the  im- 
portance and  influence  of  advertismg  m 
contemporary  society 

Most  groups  or  individuals  attempting 
to  curb  a  type  of  advertising  appear  to 
focus  their  attention  against  radio  and 
television  commercials,  apparently  be- 
cause of  a  belief  in  the  assumed  power 
of  the  electronic  media     The  movement 
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that  most  typifies  this  conviction  is  one 
aimed  at  restraining  advertising  di- 
rected toward  children, 

A  number  of  disparate  groups  are 
presently  lobbying  to  control  the  kinds 
and  number  of  commercials  directed 
toward  children.  Legislatures  in  Califor- 
nia and  New  York  are  considering  laws 
that  would  regulate  children's  television 
advertising.  The  public  interest  group 
Action  for  Children's  Television  has  re- 
cently received  a  $40,000  grant  from 
the  Rockefeller  Family  Fund  to  aid  its 
attempt  to  limit  the  number  and  kinds 
of  advertisements  broadcast  during  Sat- 
urday morning  television.  And  the  Na- 
tional Association  of  Broadcasters  has 
asked  the  former  chairman  of  the  Federal 
Communications  Commission  Richard 
Wiley  to  update  the  children's  television 
guidelines  for  the  NAB  Television  Code. 

But  the  organization  most  likely  to 
have  an  impact  on  the  exposure  of  chil- 
dren to  television  commercials  is  the 
Federal  Trade  Commission  under  the 
leadership  of  consumer-protection- 
oriented  Michael  Pertschuk.  The  FTC 
chairman*s  drive  to  regulate  advertising 
aimed  at  children  is  based  on  the  desire 
to  debunk  the  assumption  that  the  stand- 
ards applied  to  television  commercials 
directed  at  children  need  be  no  different 
from  those  governing  print  ads  directed 
at  adults: 

Children  are  not  sophisticated  consumers. 
One  advertising  man  described  the  role  of 
ads  directed  toward  kids  as  **guided  mis- 
siles." That's  a  very  vigorous  image.  It 
raises  the  question  of  whether  children  of 
2.  or  3.  or  4  are  properly  the  subjects  of 
well-developed  techniques  of  promotion  and 
mantpulation  through  the  most  powerful  me- 
dium the  world  has  ever  known." 

The  Federal  Trade  Commissioners 
are  presently  studying  an  FTC  staff  re- 
port on  television  advertising  to  children 
which  fcKuses  on  commercials  /or  prod- 
ucts high  in  sugar  which  are  aimed  at 
young  children  This  repon  suggests  that 
the  Commission  institute  a  r\ilemaking 
procedure  to  determine  whether  it  should 
a)  ban  al)  television  advertising  aimed 
at  children  under  eight  years  of  age,  b) 
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ban  televisior\  advertising  of  products  that 
pose  a  serious  dental  health  risk  to 
children  ,  under  12  years  of  age,  and  c) 
require  that  advertisers  of  products  high 
in  sugar  content  balance  these  com* 
mercials  with  nutritional  and/or  health 
disclosures  paid  for  by  the  advertisers 
themselves.'* 

The  staff  report  argues  that  such 
rules  would  not  violate  the  First  Amend- 
ment rights  articulated  in  Bigelow,  Vir- 
ginia State  Board  of  Pharmacy  and  Bates* 
since  advertising  aimed  at  children  can 
be  distinguished  from  other  types  of 
commercial  speech  precisely  because  of 
the  primary  role  advertising  plays  in 
our  society:  according  to  the  FTC  staff, 
the  Supreme  Court  brought  commercial 
speech  under  the  First  Amendment  be- 
cause the  Court  viewed  material  pre- 
sented in  the  advertisements  in  ques- 
tion as  essential  to  rational  market  be-, 
havior. 

The  staff  report  argues  that  since 
**children  lack  the  maturity  to  make  dif- 
ficult consumer  decisions  based  on  an 
assessment  of  factual  information,**'^ 
coupled  with  the  fact  that  (p)resent 
televised  advertising  for  sugared  prod- 
ucts to  children  is  also  i'alse/  'mis- 
leading/ and  'deceptive.*""  banning 
television  commercials  aimed  at  chil- 
dren would  not  violate  the  rational-mar- 
ket-behavior  theory  of  protection  for 
advertising  propounded  in  Baie^  and  its 
forerunners. 

This  argument*s  logic  cannot  be  em- 
ployed in  an  attempt  to  restram  com- 
mercial messages  aimed  at  adults  Two 
recent  efforts  to  limit  advert ismg  of  cer- 
tain products  and  services  provide  ex- 
amples of  various  arguments  used  to  re- 
strict the  flow  of  commercial  informa- 
tion. 

The  first  deals  with  an  issue  analogous 
to  the  one  presently  before  the  FCC  a 
movement  to  restrict  radio  and  televi- 
sion advertisements  for  products  con- 
taining saccharin  without  banning  the 
products  themselves  In  March  1977. 
the  Pure  Food  and  Drug  Administration 
decided  that  since  saccharin  was  deter- 
mined to  be  carcinogenic  in  laboratory 


tests  conducted  by  the  Canadian  govern- 
ment, products  containing  it  should  be 
removed  from  markets  in  this  country 
beginning  in  July  1977, 

Because  of  'questions  regarding  the 
validity  of  the  Canadian  tests  plus  the 
popularity  of  sweet  but  sugarless  foods 
in  America,  an  outcry  ensued  from  both 
the  public  and  the  food  industry.  In  an 
attempt  to  reach  a  compromise,  bills 
were  introduced  into  both  Houses  of  Con- 
gress which  mandated  more  study  of  the 
issue  during  an  18-month  moratorium 
on  the  product  ban.  An  amendment  to  the 
Senate  bill  called  for  restricted  sac- 
charin product  advertising  on  radio  and 
television  during  the  moratorium.  The 
rationale  for  the  amendment,  sponsored 
by  Sen.  Edward  Kennedy,  was  that  con- 
sumers should  be  told  in  advertising  that 
products  containing  saccharin  may  in- 
crease the  risk  of  cancer. 

Although  both  Houses  defeated  meas- 
ures to  restrict  saccharin  product  ad- 
vertising, it  should  be  noted  that  the 
Senate  Amendment  which  was  to  require 
the  inclusion  of  a  health  warning  in  all 
broadcast  ads  for  artificially  sweetened 
products  was  defeated  only  after  intense 
and  costly  lobbying  on  the  part  of  broad- 
casters" by  the  not-so-wide  margin  of 
S2-42.  A  second  Senate  vote  to  reinstate 
the  amendment  and  end  all  saccharin 
product  advertising  on  radio  and  televi- 
sion was  defeated.  55-39  » 

A  second  attempt  to  limit  the  flow  of 
commercial  messages  to  adults  is  ap- 
parent in  the  responses  of  the  individual 
states  to  the  aforementioned  Bates  case 

Because  the  facts  of  Bates  posed  the 
issue  of  advertising  in  newspapers,  the 
Court  not  only  did  not  deal  with  the  ques- 
tion of  extending  constitutional  protec- 
tion to  radio  and  television  commercials 
promoting  legal  services,  but  also  pointed 
out  that  **the  special  problems  of  adver- 
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thing  on  the  electronic  broadcast  media 
will  warrant  special  consideration.'*^' 
The  justices  left  it  to  state  supreme 
courts  to  stipulate  procedures  that  at- 
tomeys  who  wish  to  advertise  in  the  print 
media  should  follow  in  grappling  with 
the  "special  problems**  of  radio  and 
television  advertising.  It  should  be  noted 
that  the  Court  did  not  distinguish  be* 
twcen  print  and  broadcast  advertising 
in  either  Bigelow  or  yirginia  State  Board 
of  Pharmacy. 

At  its  annual  convention  in  August  1 977. 
the  American  Bar  Association  discussed 
the  issue  and  recommended  that  the  states 
allow  lawyers  to  advertise  via  print  me* 
dia  and  radio,  but  thai  left  the  question 
of  television  commercials  in  limbo.  The 
concern  of  the  ABA.  and  that  of  many 
individual  lawyers,  appears  to  be  that 
television  advenising  will  diminish  the 
dignity  and  professionalism  of  the  law 
because  of  the  entertainment  context  of 
virtually  any  television  commercial 
coupled  with  what  some  ABA  members 

J'4J3  U  S  1501 1977)  p  M4 
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consider  the  tastelessness  of  many  com* 
mercials. 

Various  state  medical  associations 
have  begun  to  emulate  the  bar  associa- 
tions in  moving  to  restrict  certain  kinds 
of  advertising  in  the  wake  of  Bates.  The 
California  Medical  Association^  for  in- 
stance, has  approved  a  stringent  set  of 
guidelines  controlling  print  advertising 
and  ruling  out  broadcast  advertising 
entirely. M 

Conclusion 
It  would  seem  that  a  number  of  impor- 
tant elements  in  society— administrative 
lawmaking  bodies,  various  professional 
associations,  and  concerned  citizen 
groups—are  determined  that  advertising 
must  be  placed  under  a  number  of  re- 
strictions if  society  is  to  be  best  served. 
It  would  also  seem  that  the  Supreme 
Court  is  moving  in  a  direction  that  would 
culminate  in  the  removal  of  most  re- 
strictions on  commercial  advertising. 
At  some  point  these  differing  philosophies 
will  come  into  more  direct  confrontation, 
and  the  resolution  of  that  confrontation 
will  have  major  implications  for  both 
advertising  and  t^e  me^ia  it  supports. 


The  Defense  of 
a  False  Adyertisirig  Case 

By 'ROBERT  A. 'SKlTOL 

*  *  ' 

Mr.  SkiJol  Is  a  Parfner  in  tbo  Law  Fii*m  of  WalcJ  Harkrader  &\Ross. 

I MUST  SAY  that  my  assigned  toj^ic  conveys  a  false/and  mis- 
leading impression.  TIfc  topic  is  "The  Defense  of  a  Pfllsc  Adver- 
tising Case/*  which  of  course  imi/lies  that  thi  Federal  Trade  Com- 
mission  (FTC)  is  still  in  the  business  of  bringing  cases  against  taisc 
advertising.  While  the  wofcl  *'false^'  sfill  appears  in  mdny  FTG^  ad- 
vertising complaints,  a  better  description 'of  the  ^Commission's  cur- 
tent  approach  is  that  i,t  is  in  the  business  oi  bringing  cases  against 
perceived  implications  which  the  advertiser  insists  were  not  conveyed 
by  its  advertising  but  which  th?  Commission  stievertheless  alleges 
to  have  been  conveyed  without  a  *^caSonabl6  b»^si^,"  whatever  that 
means.  •  .  ,       .  . 

In  short,  these  days  tnany.ol, the  responclents*1n  FTC  advertising 
<;omplaints  have  become  respondents  not  l^ecausc  they  have 'made 
false,  or  unsubstantiated,  claims  on  purpose  but  because-  they, did 
not  anticipate  how  the  FTC  would  later  iaterprctj  or  perhaps  mis- 
interpret,  their  advertising.  While  the  advertiser  ftiay  have  gone  to 
great  expense  to  develop  substantiation  for  every  representation 
tJ)ouglit  to  be  included  in  the  ad^  copy,  the  adveVtiser  developed 
nothing  to  substantiate  the,  truth  of  implications  the  Commission 
later  alleged. 


I  would  not  venture  anyrblanket  statenient  as  fo  the  reasonable- 
ness of  the  Commission's  interpretations  of  advert'sin^;  It  i^  safe 
to  say  that  sometimes  the  Commission's  interpretation  is  quite  far- 
fetched, and  the  advertiser  could  not  have  anticipated  any  such  reading. 
Other  times,  however,  the  representatibn  found  hjy  the  (Commis- 
sion probably  is  conv^eyed   to  many   cop^sumcrs.  /and   the  adver- 

.  *  FOOD  DRUG  COS^MfiTIC  LAW  JOURNA^ — FEBRUARY,  1978 

Reproduced  with  thp  permlsalon  of  thp  copyrlirht  holder  from  Food  Drug  Cosmetic  Law 
Journal,  v.  3a.  Feb.  1078 :  48-58.  *  ^ 

(345) 


335 


346 


tiscr*s  failure  to  foresee  the  problem  is  a  product  of  its  own  tunnel 
vision;  some  advertisers  read  ads  literally  and  fail  to  consider  pos- 
sible implications  conveyed  by  a  viewing  of  the  ad  as  a  whole.  In 
the  interests  of  diplomacy,  I  will  not  express  an  opinion  as  to  which 
of  these  circumstances  best  explains  the  majority  of  FTC  complaints. 

Substantiation 

Of  course,  even  if  an  advertiser  has -the  foresight  and  ingenuity 
tu  anticipate  every  possible  reading  of  its  ad  that  may  later  occur 
to  the  Commission  and  its  staff,  and  even  if  it  goes  tu  great  lengths 
to  assemble  sul)stantiation  for  every  such  reading  before  the  ad  is 
clisscniinated,  it  could  still  end  up  on  the  receiving  end  of  a  Coni- 
niissiun  complaint.  As  to  any  one  of  several  impMcations,  the  Com- 
mission may  consider  the  assembled  substantiation  insufficient  to 
constitute  a  "reasonable  basis." 

The  Commission's  definition  of  "reasonable  basis"  is  like  Mr. 
justice  Stew  art's  remark  about*  obscenity :  "I  can't  define  it,  but  I 
tan  recognize  it  when  1  see  it."  In  every  decision  to  date,  the  Com- 
mission has  explained  the  reasonable  basis  doctrine  in  vague  generali- 
ties, insisting  that  its  meaning  is  to  be  determined  '/on  a  case-by-case 
hasisi."  This  entirely  ad  hoc  approach — what  is  reasonable  in  your  case 
may  be  held  unreasonable  in  mine — offers  little  guidance  to  those  in- 
tent on  avoiding  trouble  with  the  Commission.  * 

I'm  sure  no  one  disagrees  with  the  principle  that  advertising 
claims  should  not  be  made  up  out  of  thin  air;  an  advertiser  should 
liave  a  factual  basis  for  a  product  claim  before  it  is  disseminated. 
This  proposition  is  about  as  controversial  as  apple  pie  and  mother- 
hood. The  problem  is,  however,  that  according  to  the  Comm'ssiou. 
ycu  need  something  more  than  any  factual  basis;  you  need  what  at 
least  three  of  the  five  Commissioners  will  consider  "reasonable"  under 
all  of  the  circumstances  surrounding  your  claim. 

Thus,  the  Commission's  advertising  cases  now  tend  to  focus  on 
two  issues:  whether  the  challenged  ads  conveyed  the  representations 
alleged  in  the  complaint  and.  if  so,  whether  the  advertiser  possessed 
■ind  relied  upon  a  reasonable  basis  for  them.  I  would  like  to  offer  a 
few  thoughts  on  how  to  deal  with  these  issues,  before  as  well  as  after 
tlie  Commission  comes  knocking  at  your  door.  I  would  then  like  to 
rumment  rjn  several  other  issues  likely  to  arise  in  an  advertising  case. 
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The  Issue  of  What  the  Ad  Represents 

On  the  issue  of  whether  the  ads  conveyed  the  representations  al- 
leged in  the  complaint,  the  Commission  staff  will  rely  heavily  on 
vvhat  they  regard  as  a  black-Ictter  rule  of  FTC  law.  namely  that  the 
Coniiniss'on  can  properly  determine  the  meaning:  b(  an  ad  from  its 
own  reading  of  the  ad  itself,  without  any  evidence  of  how  the  ad 
was  actually  perceived  by  consumers.  But  to  hedge  their  bets,  the 
stafi'  will  often  introduce  evidence  tu  suppor{  their  view  of  what  the 
ad  represents.  In  some  cascs.^  the  stafT  has  relied  on  market  surveys 
obtained  from  the  advertiser's  files.  The  surveys  that  have  been  used 
for  this  purpose  include  those  generally  used  by  advertisers  to  tcM 
(Consumer  recall  of  a  particular  advertisement,  or  to  gauge  consumer 
attitudes  toward  the  advertised  product  after  some  exf>osure  to  the 
;.dverlising.  While  such  sur^j^eys  may  not  have  been  designed  to  de- 
termine how  consumers  interpret  the  advertising.  tl»e  stafT's  expert 
witnesses  will  find  tliat  ihcy  support  tlie  stafT'sSwn  view  as  to 
what  the  ads  represented, 

In  defendmg  against  this  kind  of  evidence,  the  respondent  can 
certainly  call  its  own  experts  to  refute  the  staff's  experts  and  attempt 
U)  explain  away  whatever  surveys  have  been  introduced.  Beyond 
that,  h(jwever.  the  respondejit  4nay  develop  its  own  survey  evidence 
as  a  I  art  of  its  defense,  conviin'i^ioning  a  survey  geared  to  the  specific 
representations  alleged  in  t^e  Commission's  complaint.  Any  such  ef- 
f(rrt  should,  however,  proceed  with  caution,  U  is  not  l>eyond  the 
realm  of  possibility  that  a  specially  designed  survey  for  this  purpose 
would  end  u|)  supp(jrting  the  complaint  allegations.  More  often  than 
not.  the  results  \y\]\  be  mixed;  given  almost  any  random  but  sizeable 
group  (.f  consumers,  there  will  be  at  least  some  who  read  the  ad  al 
issue  tlie  way  the  Commission  alleges.  If  the  survey  shows  that  90 
percent  of  consumers  read  the  ad  the  way  respondent  contends  but 
the  other  10  percent  read  it  the  way  the  complaint  alleges,  you  will 
have  produced  a  nice  piece  of  evidence  in  support  of  the  complaint. 

This  set  of  circumstances  suggests  some  steps  that  might  bo 
c  msiilered  before  the  FTC  ever  gets  arotmd  to  considering  a  com- 
plaint. First,  whenever  an  advertiser  reviews  the  results  of  market 
surveys  concerning  its  'ads.  thought  should  be  given  to  how  those 
results  m'ght  construed  as  sugcresting  an  implication  that  was  not 
previously  intended  to  |c  conveyed.  If  any  such  implication  is  hnn(\, 

'Eo..  ITT  Cnrhur,ttaf*^akvw  Co..     85  F  T.  C  688  M97S)  (complaint  di^- 
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FOOD  DRL'O  COSMETIC  I..\W   I OU  R  N  AL— FEUR  U  AR  V.  197S 

A 


337 


348 


and  the  truth  of  the  implication  cannot  be  substantiated,  the  adver- 
tising copy  should  promptly  be  revised  to  remove  that  problem.  ' 

Second,  the  advertiser  might  consider  conducting,  at  an  early 
stage,  a  survey  to  assess  how  consumers  interpret  a  new  advertise- 
ment. If  an  objective  survey  of  this  sort  is  conducted  before  an  ad  is 
disseminated,  and  the  results  reveal  no  implications  that  are  not^ 
fully  substantiated,  the  advertiser  will  have  a  strong  piece  of  evidence 
ill  its  defense  in  the  event  of  an  FTC  challenge. 

\ 

The  "Reasonable  Basis**  Issue 

On  the  issue  of  whether  the  advertiser  possessed  and  relied  upon 
a  "reasonable  basis"  for  the  alleged  representation,  the  staff's  posi- 
tion will  be  that  whatever  respondent  did  to  suj)port  its  claim  it  was 
iKit  enough.  If  respondent  relied  on  expert  opinions,  the  staff  will 
say  tliat  there  should  have  been  a  "scientific  test";  if  there  was  such 
a  test,  tlicy  will  say  that  that  test  was  not  good  enough,  or  that  its 
results  supported  at  best,  a  narrower  claim  than  the  one  actually 
made.  The  stage  is  then  set  for  a  battle  of  experts,  those  cplicd  l)y 
the  staff  testifying  that  the  substantiation  is  worthless  and  those 
called  by  respondent  defending  the  documentation  as  impregnable 
and  conclusive. 

There  are  other  possibilities  for  defending  on  this  issue,  ap- 
proaches not  fully  tested  or  explored  in  any  case  to  date.  I  would 
argue  that  since  the  reasonable  basis  doctrine  requires  an  assessment 
of  the  reasonableness  of  the  steps  the  advertiser  took  to  substantiate 
a  claim  before  it  was  disseminated,  it  invites  consideration  of  the 
steps  other  firms  in  the  same  industry  take  or  have  taken  to  sub- 
stantiate the  same  or  similar  claims.  What  are  the  available  testinf^ 
methods,  the  usual  standards  applied,  the  prevailing  practices  through- 
out that  industry?  What  is  the  "state  of  the  art,"  the  kind  of  snb- 
slantiat'on  generally  recognized  by  responsible  firms  in  the  industry 
as  a  S(^unf!  basis  for  such  claims?  The  respondent  should  have  a  full 
opportunity  to  develop  such  evidence  thrfnigh  pretrial  discovery.  I 
would  caution,  however,  that  there  are  dangers  in  this  approach,  and 
it  could  backfire  in  some  cases.  It  also  has  a  few  worrisome  implica- 
t'ons  in  terms  of  the  Commission's  future  development  <jf  the  rea- 
sonable basis  floctrine. 

Another  possibility  is  post-complaint  testing  designed  to  show 
that  the  representation  at  issue  was  anci  is  truthful.  Of  course,  such 
a  showing  may  noi  in  itself  excu'^c  the  advert -ser's  failure  to  have 
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had  a  reasonable  basis  before  the  claim  was  disseminated.  Post«com-'; 
plaint  testing^  is,  nevertheless,  relevant  to  the  issue  of  whether  the 
documentation  respondent  possessed  and  relied  on  before  the  ad 
was  disseminated  was  in  fact  "reasonable"  from  an  objective  stand, 
point.  It  may  also  be  helpful  in  asserting^  and  supporting:  a  First 
Amendment  defense — of  w  hich  more  later. 

The  "Reliance"  Issue 

One  element  the  rcasonai)Ic  basis  doctrine,  as  it  has  been 
^articulated  to  d.ile^s  that- the  advertiser  must  not  only  possess  but 
also  rely  on  adcciualc  s\d)stantiat-i)n  before  a  claim  i^  made.  In  some 
recent  cases,  tlie  stall'  has  zeroed  in  (ju  this  refjiiiren/cnt.  The  scenari-, 
is  as  foHows.  Shortly  after  an  a<l  is  (hsseininated,  the  advertiser  re- 
ceives an  investi^^ative  demand,  commonly  called  a  "6(b)  order*',  for 
a!)  documentation  in  the  advertiser's  possession  for  certain  rcjirc- 
scntations  allc^^edly  conveyed  by  the  advertisintj.  Tlie  advertiser 
responds  by  denyinj^  that  Ins  ads  conveyed  the  representations  listed 
in  the  order.  \nt  anticii)alinL^  the  stafT's  next  move,  the  advcrlisiT 
cliooses  to  stand  by  that  denial  and,  therefore,  (h)es  not  subm't  any 
Substantiation  for  the  rej)resentations  listed  in  the  demand. 

Shortly  thereafter,  the  Coniurssion  issues  a  complaint  allegincr 
that  the  ad  c  )nveyefl  the  representations  listed  in  the  6(b)  order,  anil 
alleginc^  that  they  were  made  w'thcmt  a  reasouj^blc  basis.  The  adver- 
tiser answers  by  denying  that  any  such  representations  were  made 
and.  in  the  alternative,  assertinq^  that  if  they  were  made,  they  were 
supported  by  a  reasonable  basis.  The  stafT  tlien  attempts  to  fore- 
close the  advertiser  from  introducin^^  evidence  of  any  reason^ible 
basis  for  the  representations  at  issue.  In  cfTect,  they  arj^ue  that  the' 
advertiser  is  bonnd  by  its  response  to  the  6(h)  order;  tlie  failure  to 
submit  anv  documentation  in  respondinj^  to  that  order  establishes 
conclusively  tliat  the  advertiser  had  not  relierl  on  a  reasonable  bas^s 
before  the  pd  was  d  sseminated. 

Exclusionary  Rule 

After  several  mishaps  with,  this  stralc^^y,  the  staff  asked  the 
Commission  to  ainend  the  rules  of  evidence  to  prevent  an  advertiser 
fr(im  coiTiinrr  in  with  new  snhstantiatiiii^  nntrrinlv;  after  a  crimplaint 
is  'ssued.  After  three  years  of  thinkint;  the  matter  over,  the  Cominis- 
sirin  has 'conit)Jie«l  with  the  stalT's  wid'cs;  a  new  rule  entitled  "Fa- 
clusi'  ui  of  I'.vidence  in  Adjudications"  (also  called  the  ''Exclusionary 
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Rule")  will  go  into  effect  on  October  26,  1977.^  It  provides,  in  sum, 
that  if  an  advertiser  is  r^^nred'througlr  compulsory  prclcess  to  sub- 
mit substantiation  for  an  express  or  "implied"  claim  in  an  ad,  the 
advertiser  will  not  tl|crcaf|tcr  be  allowed,  in  a  reasonable  basis  pro- 
ceeding, to  offer  int^^c^vidence'^aaythi^^  that  was-rcquired  to  be  but 
was  not  tim(ily5;jfl5i!]fu  in"^  response,  to- the*' ccinpiilsory  process. 
There  is  one  eji^ojptibn  built  into  the  rule;  lUfiterials  not  submitted  in 
response  tQc?^ff>pulsory  process  will  ndt  be 'excluded  if  the  advertiser 
dcmonstr^es  in  a  hearing,  and  the  Adminis/trative  Law  Judge  finds, 
ihtiiJ^yr-'^Wc  exercise  of  due  friigcnce  the  material  could  not  have 
bc^pft^^jcly^suhmitted  in  response  to  tlie  compulsory  process,  and 
Uu^li^iiij'  Commission  was  notilicd  of  tlic  cxi.itencc  of  the  material 
jhmiedititely  upon  its  discovery/'-* 

The  Commission  expects  tlrs  rule  to  simplify  advertising  cases; 
I  have  some  douht  as  toTvhetlicr  it  will  liuve  any  such  cfTcct.  Indeed 
it  may  complicate  and  leiiglhen  the  proceeding's  by  introducing  is- 
sues as  to  what  was  "recpiircd"  to  he  subTiiitted  previously  and 
whether  new  materials  could  Tu;t  have  been  snl)?nltte(l  at  an  earl  er 
time  **by  the  exercise  of  due  dilif^encc."  The  validity  of  this  rule  will 
.ilso  he  challenged  on  a  host  f>f ^constitutional  and  statutory  grounds, 
'n  the  meatitinie,  iiowever,  every  advertiser  should  keep  the  rule 
in  mmd  wiien  fnced  with  an  (irder  to  submit  ad  substantiation.  Such 
(•rders  gencTaliy  rccptire  tjie  submission'  (jf  "all"  substantiation  for 
(Icsignated  claims.  The  word  **air*  must  now  be  read  literally,  and 
the  response  must  include  evcrythinc^  wliich  the  conipanv  might  later 
need  for  its  defense  at  trial  ff  a  complaint  is  issuecl.  Thus,  such  an 
order  could  rcfpiire  submission  of  roomfuls  of  documents,  plus  a 
\:reat  deal  of  cor])oratc  inf(jrn)ati()ti  and  accumulated  knowledge  not 
t^cnrrally  kept  in  documentary  form. 

Fourth  Amendment  Standards 

In  short  this  new  I'.xclusiouary  Rule  may  have  the  unintended 
.ind  undcsircd  cfTect  nf  rcfiuirini:  the  Commiss'on  stafT  to  wade 
throuiih  luountains  of  material  nut  genuinely  helpful  to  any  concern 
''•r  trulli  in  advertising'-.  It  ina>'  also  lias'c  the  clTcct  of  rendering  the 
Commission's  standard  inves't igative  demand  for  ad  substantiation 
I rn reasonable  on  its  face  under  I'\)urth  Amendment  standards.  The 

*  Commission  minutes  of  June  15.  1977.         *  !d. 
^\.  2,  reflectini;j  action  taken  at  open  Com- 
"ns^ion  meeting  of  same  date  (42  F.  R 
5M89). 
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Commissiorj  will  be  forced  to  defend  these  demands  in  judicial' 'cii« 
forccment  proceedings,  where  they  just  might  be  held  too  broad  and 
thus  unenforceable. 

My  topic,  however,  is  not  the  defense  of  a  judicial  proceeding 
,  to  ciifurcc  a  C)(li)  order;  that  may  become  a  ycry  good  topic  for  next 
year's  conference.  Returning  to  tlie  defense  of  an  advertising  case, 
the  best  defense  against  the  staff's  new  focus  on  the  "reh'ance"  ele- 
ment of  the  reasonable  basis  doctrine  is  making  sure  that  what  you 
do  rely  on  to  support  a  claim  is  reflected  on  paper  before  the  claim 
is  made.  \l,  for  example,  the  basis  inchides  expert  opinicms,  those 
opinions  should  be  set  down  in  writ'ng.  If  the  claim  is  susceptible  to 
validation  by  a  test  of  some  sort,  it  would  be  advisab^to  conduct 
sucli  a  test  and  record  the  results  l)cff)rc  tlic  claim  is  made.  Tlicn 
make  sure  tliat  whcjcvcr  in  the  company  is  ultimately  responsible  for 
approving  advertising  actually  sees  the  assendded  documentatior— 
tliat  he  does  rely  on  materials  that  may  later  become  tjic  advertiser's 
most  important  evidence  in  defending  against  an  F'^TC  complaint. 

Constitutional  Issues 

Aside  from  the  issues  of  what  the  ad  represents  and  whether 
tiie  advert'ser  possessed  and  relied  upon  a  "reasonable  basis."  there 
are  sonie  basic  constitutional  issues  which  should  not  be  overlooked. 
The  reasonable  basis  doctrine  has  yet  to  be  subjected  to  a  full-scale 
»  review  in  the  courts.  To  the  extent  that  this  doctrine  imposes  a  new 
barrier — a  vague,  iM-defined  "prior  restra'nt*' — to  the  dissemination 
of  truthful  adverrising,  it  raises  serious  First  Amendment  questions. 
To  the  extent  that  it  shifts  the  burden  of  proof  in  a  Section  5  pro^ 
ceeding.  it  also  raises  due  prtjcess  questions. 

The  First  Amendment  issues  are  of  particular  interest,  in  light 
of  the  recent  Supreme  Court  decisions  confirming  that  truthful  com- 
mercial advertising  is  indeed  ent'tled  to  ['""irst  Amendment  protec-. 
tion.^  Fven  if  the  reasf)nab!e  basis  doctrine,  in  and  of  itself,  is  not 
held  to  violate  First  Amendment  rights,  the  khid  of  remedy  the  Com- 
mission is  seekincf  in  some  of  its  pending  advertising  cases  may  be 
vulnerable  to  a  First  Amendment  challenge.  In  some  of  these  cases, 
the  Commission  seeks  an  order  [prohibiting  Jiny  representation  within 
a  broad  category  unless  it  is  supported  by  a  "scientific  test."  Thus, 
even  if  a  representation  included  in  the  specified  categ-ory  is  truthful, 

*  Dates  V.   Sf*fe  Bar  nj  Arhonn.  45      Cilizruf    Cnnntmcr    Council,    Inc.,  425 
U  S  I..  W.  4895  (V  S.  June  27.  1977)  ;      U.  S  748  (  1976). 
yirtfintn    Fhanuncy    Hnnrd   i»,  Virfimui 
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and  fully  substantiated  by  materials  other  than  a  '^scientific  test/*  it 
would  be  banned  by  the  Commission's  order.  This  would  appear  to 
impede  the  free  flow  of  truthful  and  informative  commerdal  infor- 
.  mation.  which,  as  the  Supreme  Court  has  held,  the  FirstVtbiend- 
ment  protects. 

In  other  cases,  the  Commission  seeks  an  order  of  'Vorrecti\c 
advertising:.'*  requiring  future  ads  to  include  confessions  about  pri<»r 
ads.  The  fact  that  the  Listcrinc  corrective  ad  order  has  now  been  uf)- 
held  by  a  court  of  appeals^  hardly  ends  the  constitutional  issues 
raised  by  that  remedy.  The  Listcrinc  order  nray  still  he  reviewed  by 
the  Supreme  Court,  iand  other  pending  cases  in  which  the  Commis- 
sion seeks  corrective  advcrtisin|T  present  variations  that  may  make 
such  relief  even  more  vulnerable  to  constitutional  attack. 


Magnuson-Moss 

One  |)art  of  the  1975  M:ignuson-Moss  amendments^,  to  the  I'^TC 
Act  may  prove  to  have  major  implications  for  advertising  cases.  I 
am  referring  to  the  scct-on  which  provides  that  "(ilf  the  Commission 
(ietvrmines  in  a  procecdin.i,'  (under  Section  5]  that  any  act  or  practice 
is  unfair  or  deceptive,  and  issues  a  f^nal  cease  and  desist  order  with 
respect  to  Such  act  or  practice."  the  Commission  may  commence  an 
action  to  ohtain  civil  penalties  against  any  company  "which  engages 
in  sucli  act  or  practice"  witli  "actual  knowledge  that  such  act  or 
practice  is  unfair  or  deceptive  and  is  unlawful"  under  Section  5,  In 
plain J-Znglish,  if  the  Commission  finds,  in  a  proceed'ng  against  com- 
pany A,  that  a  certain  kind  of  advertising  is  unfair  or  deceptive  and. 
thereafter,  company  R  disseminates  the  same  kmd  of  advertising,  the 
Commission  need  not  waste  time  bringing  an  administrative  proceed- 
ing against  company  B;  it  can  sue  company  R  in  district  court  seek- 
ing !mj)Osition  of  heavy  civil  penalties. 

This  section  raises  several  intriguing  constitutional  issues,  which 
are  not  likely  to  be  fully  resolved  by  the  courts  for  several  years.  In 
the  meantime,  the  Commission  will  proceed  with  confidence  that  this 
new  authority  is  constitutional;  thus,  its  decision  in  a  proceeding 
against  one  advertiser  will  have  the  effect  of  an  order  which  is  bind- 
ing on  every  other  company  with  "actual  knowledge"  of  it.  The 
"actual  knowledge**  requirement  will  prove  unimportant;  the  Com- 
mission will  simply  mail  its  decision  to  all  companies  believed  likely 

^WarnfT-lMmhert  Co.  r,  FTC.  \977-2  2.  1977)  (sec  also  opinion  di^Wing  pcti- 
TradK  pASKs  f  61.56.1  (CA  DofC.  Aur      tion  for  rchcarinj?.  Sept.  14.  1077). 
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to  engage  in  the  practice  it  has  found' unfair  or  deceptive.  In  effcct> 
every  final  adjudicative  decision  becomes  the  equivalent  of  an  indgs- 
try-wide  rule. 

Given  the  implications  of  this  new  authority,  it  is  now  quite'' 
clear  that  the  named  respondent  in  an  advertising  case  is  not  the 
only  company  with  a  direct  and  substantial  interest  in  the  outcome. 
Particularly  in  a  case  involving  a 'novel  theory,  where  the  Commis- 
sion is  challenging  a  fairly  common  practice  as  unfair  or  deceptive, 
numerous  advertisers,  or  trade  associations  on  their  behalf,  may 
have  a  strong  claim  to  a  right  of  intervcnlifJii  and  active  participation 
in  the  litigation. 

Suppose  that  the  Commission  sues  company  A  for  engaging  in 
a  certain  industry-wide  practice.  Company  A  may  not  have  the  re- 
sources, or  the  inclination,  to  litigate  the  case.  On  the  other  hand, 
company  A  may  not  wish  to  be  subjected  to  an  order  which  is  not 
equally  binding  on  all  of  its  competitors.  Negotiating  a  settlement  in 
the  stany^dmanner  will  not  result  in  an  order  binding  on  others; 
it  is  gener^^t^cknowledged  that  only  Commission  findings  in  a  Irti- 
gated  case  .will  trigger  tiie  new  Magnuson-Moss  provision.  Thus, 
company  A  lind  complaint  counsel  work  out  a  deal,  a  new  way  of 
•'settling"  an  advertising  case.  Both  sides  agree  on  the  forrtt  of  the 
order  which  should  be  entered  in  the  event  that  the  Commission  finds 
a  violation.  The  parties  tjien  stage  a  penfunctory  trial,  putting  in  evi- 
dence in  the  form  of  afildavits— just  enough  to  allow  the  Administra- 
tive Law  Judge  and  tlien  the  Commission  to  make  findings  of  fact 
and  conclusions  of  law.  The  judge  and  the  Commission  make  the 
prearranged  findings  and  conclusions,  and  then  issue  the  order  that 
the  part'es  had  negotiated  and  agreed  on  beforehand.  The  Commis- 
sion's decision  and  order  are  then  mailed  to  every  other  firm  in  com- 
pany A's  industry.  The  Commission  advises  all  of  those  firms  that 
they  are  now  bound  by  A's  order,  even  though  they  did  not  participate 
and  ma^  not  have  even  known  about  the  proceeding. 

What  I  have  just  described  is  not  a  far-fetched  hypothetical  case; 
it  is.  in  substance,  what  is  actually  happening  in  the  Commission's 
pending  Block  Drug  proceeding.  It  may  or  may  not  result  in  Com- 
mission findings  legally  binding  on  Block  Drug's  competitors;  any 
a^ttempt  to  apply  such  findings  to  Block's  competitors  Nwould  seem 
vulnerable  on  a  great  many  grounds.  Nevertheless.  Block  Drug's 
competitors  face  an  uncertain,  and  uncomfortable,  future.  If  they  had 
sought  and  been  able  to  intervene  and  actively  participate  in  this 
proceeding  when  the  case  began,  they  might  have  avoided  this  situation. 
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Settlement  Procedures 

Not  all  respondents  in  advertising  cases  will  be  inclined  to  fol- 
low the  Block  Drug  approach ;  some  may  prefer  the  more  conventional 
way  of  negotiating  a  settlement.  Unfortunately,  the  Commission  has 
jnst  adoiUed  a  rule  that  makes  the  more  conventional  settlement 
procedure  a  bit  more  cumbersome.  This  rule  provides  that  when  a 
provisionally  accepted  consent  ac^'reement  and  order  are  published 
fur  the  sixty-day  period  of  public  comment,  they  will  be  accompanied 
by  "material  submitted  t(»  the  Commission  reasonably  related  to  the 
merits  of  the-  order  that  is  not  exempt  from  disclosure  under  the 
Freedom  of  Information  Act,  and  any  other  information  which  [the 
Commission]  deems  helpful  in  assisting  interested  persons  to  under- 
stand the  terms  of  the  order.""  As  the  Commission  noted  at  the  time 
the  rule  was  issued,  this  language  means  "that  most  documents  sub- 
milted  hy  the  respondent"  in  the  course  of  settlement  negotiations 
"would  be  made  available  to  assist  in  public  comment."^  That  this 
rule  may  have  a  chilling  efTect  on  consent  negotiations  was  clearly 
recognized  at  the  time  it  was  adopted;  indeed  the  Commission  stated 
that  in  view  of  "the  risk  to  the  negrotiating  process,"  it  would  "review 
the  efTect  of  this  rule  change  after  one  year/'^ 

Tn  the  meantime,  the  message  to  all  respondents  is  clear:  avoid 
putting  anything  in  writing,  unless  you  are  willing  to  have  it  made 
public  if  and  when  a  settlement  is  reached  and  published  for  com- 
ment. Negotiating  an  order  of  afty  complexity  without  putting  con- 
cepts and  proposals  in  writing  can  be  rather  difficult,  but  that  seems 
to  be  the  prevailing  practice  since  the  new  rule  was  promulgated 
this  past  August. 

Conclusi(^ 

In  sum.  these  days  it  is  hard  to  devise  an  effective  advertisement 
immune  from  some  risk  of  an  FTC  "reasonable  basis"  complaint;  it 
is  hard  to  mount  an  cflFective  defense  when  such  a  complaint  is  issued ; 
and  it  is  hard  to  negotiate  a  settlement.  On  the  other  hand,  it  is  far 
from  clear  that  the  new  Commission  leadership  intends  to  issue  com- 
plaints in  any  substantial  number.  The  Commission's  resources  are 
now  so  committed  to,  on  the  one  hand,  massive  Magnuson-Moss  rule- 
making proceedings  and,  on  the  other,  an  ever-increasing  multitude 
of  studies,  evaluation  projects,  task  forces  and  seminars  that  it  seems 
unlikely  to  have  many  lawyers  available  for  preparing  and  litigating 

•42  F.  F.  39659  (Aug.  5  1977)  "  ' 

'Id. 
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cases.  The  new  Commission  leadership  has  been  strong  on  rhetoric, 
adroit  at  public  relations,  and  quick  to  announce  new  initiatives. 
Whether  it  will  deliver  oh  its  promises  remains  to  be  seen. 

Of  course,  even  without  any  new  initiatives,  the  new  direction> 
this  Commission  inherited  from  its  immediate  predecessors  (tlie  Kirl<- 
patrick.  Engm^n  and  Q)llicr  Cummissions)  are  more  than  enmiRli 
to  keep  advertisers  on  24-hour  alert.  Given  the  Commission's  avowed 
determination  to  protect  consumers  against  even  remotel>/deceptive 
implications  in  advertising;  given  the  vagaries  and  uncertainties  of 
the  reasonable  basis  doctrine;  and  given  the  implications  of  the  Ex- 
clusionary Rule  and  the  threat  that  under  the  Magnuson-Moss  provisions 
a  proceeding  against  one  advertiser  may  produce  an  order  bindinc 
on  a  whole  industry,  more  than  ever  before  the  advertising  game 


is  strictly  hazardous  duty. 


[The  End) 
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Selling  to  Children:  Fair 
Play  in  TV  Commercials 

by  JOHN  CULKW.  • 


XjL  rrccni  id  in  Broadcaiting  nuga- 
zme  incited  i{x>nkon  to  buy  iimc  on  i 
nci«  tclcviuon  iiiiion  in  Botion. 


Kid  Power  It  Coming  to  Boston 
II  you're  veiling.  Charlle'i  Mom 
ii  buying.  But  you've  gol  lo  lell 
Charlir  first  ^ 

Hi%  allowance  i«  only  SOf  i 
week  but  hit  buying  power  it  an 
American  phenomenon.  He'i  not 
Only  tighl  with  hli  Mom.  bul  he 
hjt  a  way  with  hit  Dad.  hli 
Grandma  and  Aunt  Harriet,  too. 

When  Charlie  lee*  »omething 
he  liket,  he  usually  gel«  it. 


Charlie  and  Charlcnc.  the  kidi  in  th« 
two-  to  tvtcl«B-ycir<old  ranic.  tltraci  a 
half  billion  doll  an  of  TV  advert  iiini  an- 
nually. Moil  of  the  commcrciali  direcicd 
■I  Ihcm  are  for  food  and  toyi  The*e  TV 
kpoli  generaie  billioni  of  dollari  in  ulei. 
The  que«iion  now  before  (he  Federal 
Trade  Commiuion  ii  whether  or  not  the 
adverliien  are  acltn|  fairly  In  iheir  deaW 
ingi  with  children.  Rulei  propmed  In 
February  by  the  Commiuion  atafl  in- 
clude. 

1.  The  pfohibition  of  ill  televiiion  ad- 
vertiiing  directed  ai  children  under  eight, 
became  luch  children  are  "too  young  lo 
underiland"  the  purpotc  of  the  ad 

2.  A -.ban  on  Advertiitng  highly  lugareil 
producti  lo  ehildren  under  twelve  tince 
luch  producti  pose  "lerioui  denial  health 
riiki." 

3.  A  requirement  (hat  advertiten  fund 
health  and  nuuition  mcuagei  to  be 
broadcail  during  children*!  viewing  timn 

The  Commiuion  hai  ukcd  for  publie 
comment  on  the«  proposed  rulev  bul 
ihe  hearingi  II  plant  to  hold  In  Waibtng- 
lon  and  San  Franeitco  art  unlikely  lo 
produce  any  lurpnin  The  public  inler- 


nt  and  health  groupi  will  favor  tome 
rc»uict»oni  on  cunent  practicei.  ihe 
broadcaiien  and  adveruurt  will  oppose 
any  rule-makjng  The  argumenii  for  boih 
ildet  are  alto  fairly  predictable— tha 
health  and  well-being  of  children  venui 
the  free  milerpriic  lyilcm  and  the  Fim 
Amendment  nghtt  of  the  idvertiieri- 

Tb*  Advcflblns  Procru 

Like  moil  adulti,  I  have  become  In- 
ttred  lo  the  commercial'taturaled  world 
of  televiiion.  but,  apart  from  (he  uiual 
momenti  of  pique.  I  have  never  coniid- 
ered  lerioutly  what  it  involved  in  the 
whole  proceii  of  advcrtiiing  limed  dl- 
recily  at  children. 

Let'i  return  to  the  ad  quoiad  ■!  the 
ouiul  It  repretenti  the  whole  proceli 
in  micTOcoim  tell  lo  the  parenii  by  con- 
vincing the  children.  The  tophiitlcated 
techniquei  of  advertiilng  ire  put  in  Ihe 
icrvlce  of  piychologlcally  enticing  chil- 
dren to  want  tomething  to  much  that 
they  will  penuade  Ibetr  parenii  lo  buy 
it.  Quiie  apart  from  the  quettion  of  the 
real  value  of  the  advertited  product, 
whal  it  the  propriety  of  Ibe  ipontor  con- 
tctting  the  parent  for  control  of  the 
child?  When  the  producti  ire  harmful  to 
the  child'a  )vell-belng.  the  procett  it  in- 
lidioui.  Very  young  children  are  gullible 
ind  untophiiticated;  they  cannot  make 
tound  judgmenta  about  the  quality  of 
what  it  being  told  lo  them 

The  advertiten  challenge  Ihit  charge 
by  arguing  that  parenu  have  ultimate 
control  at  the  point  of  purchalc.  Thit  b 
hardly  an  adequate  iuitification  for  en- 
ticing children  into  wanting  thingi  that 
are  bad  for  them.  And  even  with  prod- 
ucti that  may  be  good  for  them,  it  teemi 
like  an  unwarranted  ininnion.  Parenu 
have  enough  difficully  in  helping  Iheir 
children  to  make  wiu  choicet  without 
ikewing  the  procett  by  SOO  million  dol- 
lan  worth  of  counter-pertuulon. 


Where  doei  ihe  retponiihility  lie  for 
regulating  children  !  capoiure  to  televi- 
iion commcrciali?  Advcrtiicri.  rcguli- 
lury  agcnciei.  and  coniumeri  all  ihould 
bear  tome  of  the  burden. 

Adienltcn  and  Broadcaiien 

William  La  Mothc,  the  president  of 
Kcllogi  FoodV  itatei  the  argumcnl  for 
the  advcrtiieri  "Once  wc  ilan  dceiding 
which  group  can  be  advcrincd  la  asd 
which  group  cannol.  advcrtiiing  ai  an 
efflcicnl  and  economic  method  will  be  on 
iti  way  to  oblivion." 

Peggy  Charrcn  of  Action  for  Chil- 
dren'! Televiiion  (ACT)  counicri  *ith 
an  attack  on  the  quality  of  what  ii  being 
advertited:  "The  two  thingi  told  to  chil- 
dren moit  on  TV  ire  loyi  and  food,  and 
we've  found  that  9(1  percent  of  ihe  food 
advertiilng  ii  for  producti  children  don'l 
have  to  eat,  non-nutritive  things  No«  in 
fact  they're  deiigning  foods  that  would 
never  be  on  the  market  if  It  weren't  for 
televiiion  and  iti  abilily  to  icll  them 
Tticy  actually  dctt£n  junk  cercali  like 
Frankenberry  and  Cocoa  Pcbblei  and 
Cookie  Criipi  becauie  thc>  can  puih 
them  to  kidi  on  televiiion  " 

Jean  Mayer,  the  well-known  nutrition- 
lit  and  prciidcnt  of  Tufti  UnUcriil).  ad- 
vance! ai  1  rough  rule  of  Ihumh  the 
nutritional  valu^  of  a  food  varici  invcrlc- 
]y  with  Ihe  amount  of  money  spent  to 
adverttie  it.  Research  confirm!  that  the 
most  heavily  advertised  foods  arc  the 
one!  aiked  for  moil  often  One  itudy 
conclude!  lhat  parenii  accede  to  thete 
requeili  R7  percent  of  the  lime  And  Ihli 
all  take!  place  in  an  environment  where 
Ihe  average  child  aeei  f^vc  hours  of  com- 
mercials per  week  and  a  total  of  29.000 
commercial  per  year  Richard  Fein- 
bloom  of  Harvard  Medical  School  f^nds 
thii  an  unfair  use  of  telling  techniquei 
"An  advertisement  to  a  child  hai  the 
quality  of  an  order,  not  a  luggestion  The 
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chiU  tJklt  thtf  dhtlify  ta  wt  piUMitict,  tu 
JcU'rmintf  rcljtivt  imjiurtjnct  an  J  to  if 

fhtf  inUkiirry  contcnJi  lh«l  aJvciiiu* 
menu  JTC  pri<ii-Ucd  by  ih«  Firtl  AmcniJ- 
mcnt.  And  if  jpfKjIi  to  licejom  of 
tpiTvh  Mill  nut  tiTttle  tht  argumeni.  they 
reminJ  iii  thiit  jJ  rcvcnun  psy  for  Iht 
piitBijini.  Thv-ir  crici  uf  cunUltutiunAl 
rishft  ipruifc  the  anipiv  pieceJenii  for 
limiling  rrire  tpcrvh  whi-n  thtf  iiiuc  «f- 
/«c-|>  .hilUrrn  It  ii  iruc  the  aji  luppori 
ihe  prttBraini.  hut  wmc  pmple  irguD  thit 


It  »uul(t  t>«  Juil  flnc  if  mcnl  of  thotf 
thaw,  went  away,  othcra  urgf  mort  pub- 
lic fumJing  for  chllJrcn'i  piogrimmlng; 
uiheri  contcrv)  that  if  tht  junk  weis  clim- 
tnitrj  from  th«  iJ  intent,  Ihcrt  would 
itill  b«  cnuugh  goud  prpJucti  lo  mrti 
piogrtin  buJgcii, 

RrtiiUlDf7  AtciKln 

VVhilt  Ihe  iiJvcrtiieri  hJvt  S500.0CX),- 
000  in  ihcir  buil|cl  for  chilJfcn'i  itJvfr- 
tiling.  tb«  public  intcrni  groupi  have 


JifRculty  in  getting  ihcir  comblnnj  bu(t« 
gcu  up  lo  tSOaOOa  Tht  bililt  it  lo 
uncquil  that  fcdcrtl  icgulitory  igencln 
Mva  I  rnponiibiliiy  lo  Kt  on  bchall  of 
Ihc  intcrnii  of  chiUcen  iiul  parcnik  Tht 
Klf-rc|ulilkin  fivornl  by  tht  bro»JciM« 
cli  anJ  tht  iJvcrtiKn  Oovi  not  work. 
They  hivt  hiJ  lo  bf  forced  fo  Kctpl 
•Imcni  ill  Iht  Iimttail6nt  put  on  Ihcir  ac> 
liviiiei  up  lo  Ihii  poinl.  Right  now  they 
•n  orginUing  ■  miuivt  cinipitga  lo 
oppoit  Ihc  FTC  propoMlt. 
No  other  Country  in  ihe  world  illowi 


Research  on  Young  Viewers:  The  Policy  Implications 


It  iclcvtilun  Bdvcrtiiing  good  or  htd 
foe  children?  Opmloni  ve  firm  oo  both 
ilde«  of  Ihc  queilton.  bui  whxt  tvUenct 
rtiui  to  luppon  either  view?  Ac«dcmic 
retCKrch  on  th«  effecii  of  tflcvisioa  jul- 
vertiiing  on  children  is  relitively  recent. 
And  few  invcftigitora  have  been  ipcclfl* 
cAlly  concerned  with  the  Aeld.  Still,  kc- 
carding  lo  s  recent  report  by  ibe  RANN 
(Rrscarch  Applied  lo  Nittonkl  Needil 
Program  of  the  Narlonal  Science  FoUn- 
Jjrion.  rhe  curreni  itatc  of  knowledge, 
though  inajcquale  In  many  areat,  ii  "luf* 
rtcient  in  nthen  lo  provide  meaningful 
Cuidince  to  policymakerL" 

The  report.  RtttareH  on  tht  Effeeii  of 
TeUviiloit  AdvenuUfg  OH  Childrtn 
(Waihington:  National  Science  Founda- 
tion. 1977)  It  a  review  of  the  literature 
and  givc«  recommendaiioni  foe  future 
rncarch.  Two  ma)or  conoluiioni  emerge 
from  the  review.  Fim.  "U  ii  dear  from 
the  available  evidence  ibal  Iclcviiion  ad< 
veriiiing  dott  inltucnce  childrcrL'*  Chil- 
dren can  and  do  learn  from  commerclali« 
and  advrniting  ii  a)  IcM  moderately 
uicce««ful  in  creating  potitivc  altitudci 
loward  and  a  dnire  for  certain  producti. 
The  mml  ilgnincani  variable  that  deter- 
mine*  the  child^i  pvrccptipn  of  leleviilon 
MJveniiing  ii  age.  Numcroui  itiiditt 
have  demonitraled  thai  ai  children  grow 
older,  they  become  more  ikillful  in  dii- 
cnminatini  among  commercial  mcaugtt 
and  are  ins  eakily  pcnuaded  by  the  spon- 
tort  tales  pitch.  One  study  of  fourth- 
Ihrough    tevenlb-gradera    to  Michigan 


/  showed  thai  less  than  ooeniuarler  think 
that  commcrtiah  always  tell  the  truth. 
Most  of  the  chUdrca.  were  also  Irriuied 
by  the  commercial  Intenuptions. 

The  second  conclusion  U  that  "Fron 
a  policy  slaiklpolnt.  the  most  immed^ 
ately  relevant  research  is  that  which 
either  documents  the  effects  of  specific 
•dvertialng  practices  alleged  la  be  mif 
leading  or  unfair  to  children's  percep- 
lioni,  or  which  tests  the  efficacy  of  regu- 
latory provisions  '  in  preventing  such 
abuses."  Several  recent  uudies  have 
shown,  for  example,  that  the  way  in 
which  a  disclaimer  i>  worded  and  pre- 
sented ("some  assembly  required"  or 
.  "batteries  not  included")  atTecis  the 
child's  ability  to  understand  and  remem- 
ber the  message. 

Id  reviewing  the  mcarch,  the  report 
focused  on  tea  Issue*  that  seemed  lo  be 
of  greatest  interest  lo  the  parties  involved, 
were  amenable  to  empirical  testing,  and 
offered  some  proipecU  of  concrete  polky 
action  bued  on  empirical  (Indlng*.  These 
included; 

1.  Children's  ability  to  distinguish  tele- 
vision commercials  from  program  mate- 
rial: 

2.  The  influence  of  format  and  audio- 
visual techniques  on  children's -percep- 
tions of  commercial  mesuges: 

3.  Self-concept  appeals  in  advertUing-, 

4.  The  effects  of  advertising  containing 
premium  offerx; 

3.  The  effects  of  violence  or  unufe 
acts  in  commercials; 


6.  The  impact  of  proprieUry  medicine 
•dvcnlsiflr> 

T.  The  effects  of  ule«iiioa  food  »dver< 
liitlsinr 

I.  The  effects  of  volume  and  repetition 
of  conunrrcialr, 

9.  The  impact  of  advertising  on  coo< 
sumcr  lociilixttlon:  and 

10.  The  effect  oo  parent-child  relatioos. 
In  most  of  these  areu  the  research 

Andingi  are  only  suggestive.  Foe  instance, 
there  is  evidence  that  television  food  ad- 
vertising to  cblldiea  ii  geocrally  effcc« 
ttve.  However,  there  b  no  evidence  dl< 
fcctly  linking  food  commercials  to  the 
nutritional  statui  of  children,  nor  to  the 
claim  that  food  idvertliing  mcautet  en- 
courage children  lo  use  nutritionally  lr> 
releyani  criteria  In  making  food  choices. 
An  even  broader  vahia  question  is 
whether  food  advettisers  should  b«  r*> 
iponaible  for  communicating  nutritional 
loformatlon  beyond  that  pertaining  to 
thtlr  own  products. 

lo  the  fututt,  the  report  conclude!, 
research  must  be  directed  more  closely  lo 
policy  needs.  Nevertheless,  retearch  Is 
only  one  element  In  determining  policy 
and  prutlce.  Ethical,  legal,  economic, 
and  political  coniideratlons  must  all  play 
a  part.  Adequaii  tafeguarda  for  young 
viewers  r)uu  b«  based  on  both  a  solid 
understanding  of  »bat  television  does 
and  does  not  do  and  a  buie  conception 
of  what  kind  of  consumers  and  citizens 
we  want  to  encourage  child/en  to  be- 
come —Csrol  LcvlM 
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•uch  bltltnt  tiploltitton  of  Iti  chilJrin 
(pr  commerciil  purpo«n.  Auurilii.  Cm- 
tilt,  ami  Ihf  UaiUJ  Kin|ilom  irr  in  Ihi 
'  procni  of  furtbir  limillni  tmj  reAning 
ibilr  ■IriKly  itrici  tlindvdt  and  pric* 
licit  fof  chitJrin'i  tdvirlliin|.  If,  u 
often  «•  rimlndedt  cbilJrtn  u*  our 
moil  Importinl  natural  rnourcn,  then 
it  it  pcrficlly  ligilinuti  for  lh«  tpptopfi- 
aifl  fcdrrai  airncin  to  prolact  lhal  tt' 
tourct  from  any  harm.  Tb«  proceii 
which  ii  now  bcfinnini  at  Iht  FTC  will 
proviJa  a  vlaibia  fonim  for  the  public 
diKiJuion  of  ihne  iiiuei  over  the  ne«t 
year.  Tha  iiail  rtcommendationi  on  the 
public  commeoti  muil  be  aubmitiid  to 
ihe  Commliiion  memben  by  AprJ  1979. 

f  ircall  ind  Trie  hen 

Moti  of  Ihe  debate  before  the  FTC 
wilt  legilimaiely  focu*  on  the  righia  and 
oMigationi  of  ihe  broadcaitert  end  aJ- 
vertiteri.  Bui  parrnli  and  the  ichooli 
alui  hava  reiponiibilitin,  «H)ich  are  noi 
fully  diKh'rgcd  by  merdy  catalt^ging  and 
taking  action  agalnit  the  cbuiei  of  the 
producen  Even  ihc  beit  of  all  potaible 
programming  docs  not  justify  the  four 
houn  a  day  apcni  by  the  average  Ameri- 
can in  troot  of  the  TV  lei  fn  our  lesi- 
ihiiHperfeci  world,  the  uncomfortable 
fact  la  thai  we  have  lo  reform  oursclvei 
at  well  aa  ibc  nelworin 

Action  for  Children's  Televtiion  hat 
been  the  most  pervsient  and  persuasive 
advocacy  group  in  the  Beld.  ACT  flied 
one  of  two  pctiiiona  to  which  the  FTC 
formally  responded  in  its  eecommenda- 
lions;  the  other  waa  fUnl  by  the  Center 
for  Science  in  the  Public  interest  ^  In  «d< 
dition  to  iu  effort  to  kttp  the  issucvof 
children  and  uleviaion  before  the  FCC 
and  the  FTC,  ACT  has  alio  encouraged 
parenu  to  become  niorp  involved  in  con- 
trolling Iheir  childrkn'^ •viewing  and  IjH 
diicuulng  teltvitioh  wilh  them.  ACT  U 


to  iwlm.  Diiplta  tha  rtcenl  iU|grtliont 
of  luthort  liki  Marie  Winn  in  Tht  fluf 
In  Drug  and  Itrry  MimJcr  in  four  Argu- 
mtnti  For  thf  EUmiMiion  p/  Ttltviiion 
arguing  lhal  TV  ahould  be  banithed  from 
childrcn'i  livts,  Iclrvjaion  programi  and 
commcrcisli  art  noi  going  lo  go  sway. 
And  the  so-called  chitdren'i  programa 
conitilutt  only  tS  percent  of  1^9  average 
chllJ'a  viewing  diet.  Cleaning  up  the  Sat< 
urday  morning  "kld-vkl  ghetto"  it  only 
a  tmsit  pari  of  the  enterprite  All  televi- 
tion  Watched  by  children  becomet  chil- 
dren'a  leleviiion. 

Early  in  May  a  Houie  approprla- 
tlont  aubcommitiee  voted  five  to  four 
lo  bar  the  PTC  from  tpending  money 
to  develop  trade  ruin  thtl  would  lim- 
it advcrtiting  for  any  food  product 
whose  ingrrdienla  havi  been  detlg* 
Dated  at  ufa  by  the  FDA.  Thia  pro- 
vliion.  if  approved  by  the  full  Appro* 
prlaiioru  Committee,  would  prevent 
Ihe  FTC  from  carrying  out  itt  planned 
Inquiry  on  children't  television  adver- 
titing  The  provition  wat  iponiored 
by  Mark  Amlrcwt  IR.-N  D  I,  whow 
contttluenit  Include  many  corn,  wheat, 
ami  tugar-bect  growers. 

In  the  media  environment.  i1  it  no 
longer  possible  to  pioiecl  children  from 
the  ouuide.  Wc  mutt  provide  them  with 
habilt  of  judgment,  lasie.  and  selectivity 
which  will  enable  them  to  be  their  own 
TV  cntici  and  coniumer  guides.  This  ia 
already  being  done  ^in  many  schools 
where  leachen  diicuss  programi  and-, 
commercials  which, arc  part  of  the  child'i 
ordinary  viewing  experience.  The  proceu 
helps  to  unpick  tha  ftui  of  vicariou*  ea^ 
pcrienaes  which  buildt  uiifriihin  Ihl  chilt^^ 
By  rtimulitinf:  i^d  Informing  Ihe  itu-,.. 
denit'  eeipontes'to  lehvitlon  Ilje  ichpolt 
c^n  Induf^^'a^critiq^l  and  knowledgeable 
Altitude  towarc^'lFutute  viewing.  In  many 


currency  ditlributlng  a  red  Ug  to  be  af- -v^  ichools  ituc^entt  also  actually  wdrk-*Ilh 
Caed  to  lb>  family  televltlorf  let.  II  readt,  *  TViWm,  and'  (tl^ototraphic  equipment 
-atMtNotH:  Too  mdch  teleyitionx>inj^  >o  their  ownlbjigei  and  penonal 
hsrinful  lo  yqjjr  child."  The  FC534rtdTti^l  afaMmentt.  Thit  ^^tocnt  iniiates  them  to 
FTC  can  only  h#lp  lo  remove  th<kfb\uet.  Jlhe  myriid  ^Hbket  an^  crhlcfl  (udg 
Parentt.  teacheh.  and  other  adultt,liave  ^Yoenta  involired-'Ui  establishing  the  mood. 


the  respontibilily  lo  hc(p  children  develop 
t  informed  and  disciplined  choices  about 
what,  image*  go  inio  theii  headt  ^nd 
what  foo<!a  go'inio  iihelr  uomacha. 

It  has  alwayt  made  ^Vbd  lenie  for 
pcoplf  who  Uva  on  water  to  learn  bow(^> 


pace,  iipd  tohe  of  any  production. 
The  goaU  tor  the  tiudtnt  in  iwch  |#>-  ' 
gramt  of  media  criticVm  ind  prtxlucilon 
rtn  b^^AeW^uA  rimply: 
Smal^iS  h<4i«Mfflfirtti/^id. 
Active  it  betrer  lhaii  i^aitive. 


Tha  Fulurt 

WinitPn  Churchill  hit  taid  "We  shtpa 
Our  buildinga  ind  thereafter  they  ahape 
ua."  5a  with  our  leleviiion  ayitem.  Dur' 
ing  the  i940i  the  United  Stitei  opted 
for  a  timlted-tpeclrum,  commerciftlly 
lupported  TV  tyttem.  Once  tuch  a  lyt- 
lem  it  in  pticc,  it  liket  maiiive  elTortt 
lo  produce  minima]  reformti  the  attempt 
lo  regulale  children't  idverliting  It  a 
good  example- 

The  technology  of  the  future  It  noM 
being  wl  in  place  There  wili  be  multiple 
(up  to  100)  channel  lytiemt.  with  re- 
cording and  playback  capacity,  wiih  dial- 
accett  potential  allowing  comumert  to 
requett  tpcciflc  programi,  with  targe 
tcreent  and  direct  or  Indirect  aatelliie 
linkups. 

The  new  leleviiion  tyttem  wttl  make 
it  potiible  to  tervc  the  television  needs  of 
audiences  in  numbers  far  leis  than  ibe 
20  to  30  million  people  nOw  required  by* 
network  television  The  new  tyttem  will 
give  ut  a  wiy  to  let  people  pa>  for  what 
they  Want  It  will  provide  televiiion  with 
a  turntitle  and  allow  contumert  lo  make 
direct  choicet  at  ttiey  do  for  booLt,  fllmi. 
and  playa. 

Two  areas  of  reform  thai  we  can  ihink 
atwut  now.  which  cou   nothing,   and , 
which  make  everything  poisible,  are  i\) 
both  cable  and  aatelliie  aysremt  ihould 
be  required  tff  jatlocate  several  channel! 
and/or  percentages  of  time  for  quality 
children's  programming,  and  (3)  a  per- 
centage of  the  latts  collecied  from  tele- 
vision revenues  should^ be  earmarked  for 
vJKei<rsame  purposes. 
/    Even  ^ideaP  television,  hoMever  does 
iwt  ^uarantee.an  Ideal  world.  We  often 
overestimaI^  Ihe  mediunii  power  for  . 
good  ak  wVl  as  for  harm^'There  is  life 
after  iand.beforeh,Jeleviiio^  and  it  li 
t^  quality^  of  tlul  life  ihat'  p^bbubly  ' 
most  determines  Ihe  impact  of  televiS^ion 
on  children.  Thoie  who  arc  alert  and 
alive  lo  Iheir  own  bodiea,  ernotlons.  .and 
mli^i  and' whose  lives  are  caught  up  in 
activities  Wtb  others  won't  makrt'^e 
works  agd  Vi^^nlori  ric^.  tiving  well 
"is  Htfl  the  I  Ml  reVeng*  and  Ihe  br-  ~^ 
tectio'n.  ^ 
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NOTE 

-  CANT  GET  ENOUGH  OF  THAT  SUGAR  CRISP: 
rl:     THE  FIRST  AMENDMEf^Y  RIGHT  TO 
ADVERTISE  TO  CHILDREN 

'.(*■.'■ 

Introduction 

On  April  27.  1978,  the  Federal  Trade  Commission  published 
proposed  rules  which  may  virtually  eliminate  commercial  television 
advertising  directed  at  young  children.*  The  proposals  would  lead  to 
the  promulgation  of  final  regulations  by  1980,^  and  are  part  of  the 
latest  round  of  governmental  efforts  to  deal  with  the  effects  of  tele- 
vision advertising  on  young  audiences.  Since  1970,  the  FCC,^ 

>  Children's  Advertising,  Proposed  Tr^de  Regulatiun  Rulemaking  and  Public  Hearing,  43 
Fed.  Reg.  17967  (197B)  [hereinafter  Children's  Advertising  Proposals]. 

•  see  confebence  co.m.m  0\  appropriations  for  departments  of  state.  justice, 
Commerce,  Judiciary,  and  Related  Agencies,  Conference  Report,  H.R.  Rep.  No.  1565, 
95th  Cong.,  2d  Sess.  24  (1978)  [hereinafter  Conference  Report]. 

'  Notice  of  Inquir>'  and  Notice  &f  Proposed  Rule  Making  /n  re  Action  for  Children's  Televi* 
sion,  36  Fed.  Reg.  1429.  .28  F.C.C.2d  368  (1971)  [hereinafter  1971  Notice  of  lnquir>  ].  AcHon 
for  Children's  Television  (ACT)  filed  a  petition  in  1970  which  requested  the  FCC  to  ban  spon- 
forship  of  and  commercials  on  children's  programming  and^to  require  stations  to  broadcast  at 
least  14  hours  per  week  of  programs  for  children.  In  1974,  however,  the  FCC  rejected  ACTs 
'  proposal.  Children's  Television  Report  and  PoIiC)'  Statement,  39  Fed.  Reg.  39395.  39397-400, 
50  F.C.C.2d  1,  6-12  (1974),  reconsideration  denied,  55  F.C.C.2d  691  (1975),  aff'd  iub  nom. 
Action  for  Children's  Television  v.  FCC.  564  F.2d  458  (D.C.  Cir.  1977)  [hereinafter  Children's 
Television  Report).  The  FCC  recognized  the  seriousness  of  the  controversy  surrounding  the 
"overcommercialization"  of  children's  television,  but  refused  directly  to  impose  government 
sanctions,  endorsing  instead  "voluntar)'**  industry' measures  that  would  reduce  the  amount  of 
advertising  directed  at  children  and  curtail  advertising  practices  regarded  as  deceptive.  Those 
individuals  refusing  tu  comply  with  the  *' voluntary"  controls  would  br  required  to  justify  their 
actions  to  the  Commission.  Id.  at  39399-402,  50  F.C.C.2d  at  9-19.  In  August  1978.  the  FCC 
announced  that  it  was  reopening  its  inquin*  into  children's  television,  and  invited  comments  on 
the  effects  of  its  1974  opinion.  Second  Notice  of  Inquiry.  43  Fed.  Reg.  37136.  68  F.C.C.2d 
1074  (1978). 

Although  the  FCC  has  primary  responsibility  for  overseeing  the  use  of  the  airwaves,  it  has 
delegated  its  authority  to  regulate  unfair  or  deceptive  broadcast  advertising  to  the  FTC.  Liaison 
Agreement  Between  Federal  Cotnmupications  Commission  atTd  the  Federal  Trade  Commission, 
3  Trade  Reg.  Rep.  (CCH).I  9852  (issued  Apr.  27.  1972).  noted  ih  34  F.C.C.2d  1120  (1972). 
Under  the  agreement,  the  FTC  has  "primary  jurisdiction  over  all  matters  regulating  unfair  or 
deceptive  advertising  in  all  media."  Id  The  FCC  has  not.  however,  wholly  abrogated  its  re- 
sponsibility toward  advertising,  and  **will  continue  to  take  into  account  pertinent  considerations" 
relating  to  advertising  practices  in  making  licensing  decisions.  Id-  The  FCC  recognized,  through 
the  policy  outlink!  in  the  Liaison  Agreement  that  the  FTC  has  the  expertise  to  evaluate  adver- 
tising, and  thit  FTC  remedies  which  are  not  available  to  the  FCC,  including  the  power  to  ban 
advertising,  may  provide  more  appropriate  remedies  for  deceptive  and  misleading  advertisng 
than  the  licensing  authority  of  the  FCC.  Sec  Note,  Faimesi  and  Vnfoirnett  in  Television  Prod- 
uct Advertising,  76  Mich  L.  Rev  498,  521-22  (1978)  [hereinafter  Note.*iFo<m«s  and  Unfair- 

Rpproduced  with  the  permlsBlon  of  the  copyright  bolder  from  The  New  York  tJnlverBlty 
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58-658  0  -  80  >  2^ 


(361) 

343 


302 

\'£U'  YOHK  USIVEnsm  LAW  nEVlEW 


IVfil.  54;561 


the  FTC,4  Congress,*  the  couits,^  and  well  over  100,000  private  citi- 
zens'' have  participated  in  the  dehate  over  broadcast  advertising  di- 
rected at  children.  Tlie  diflkult  conflict  between  the  government's 
power  to  regnlate  ccnuniercial  speech  and  the  first  amendment  rights 
of  advertisers  and  broadcasters  will  undonhtedly  be  resolved  in  the 
courts, 

The  FTC  has  proposed  to: 

(a)  Ban  all  televised  advertising  for  any  product  which  is  di- 
rected to,  or  seen  by,  audiences  composed  of  a  significant  propor- 
tion of  children  who  are  too  young  to  understand  the  selling  pur- 
pose of  or  otherwise  comprehend  or  evaluate  the  advertising; 

(b)  Ban  televised  advertising  for  sugared  food  products  di- 
rected to,  or  seen  b\ ,  audiences  composed  of  a  significant  propor- 
tion of  older  children,  the  consumption  of  which  product  poses  the 
most  serious  dental  health  risks, 


MIS? J.  Handling  of  Public  Issuts  Under  the  Fairness  Doctrine  and  the  Public  Interest  Standard 
of  the  Comtnunications  Act,  39  Fed  Reg  26372.  26382.  48  F.C.C.2d  I,  27-28  (1974).  recousul- 
eration  denied,  58  F  C  C  2d  691  (1976).  affd  mem.  sub  nom  National  Citizens  Coinm  for 
Broadcasting  v   FCC.  559  F  2(1  187  (D  C.  Cir  1977) 

•  In  1977.  the  FTC  considered  and  rejected  a  proposal  that  would  have  banned  advertising 
of  "premiums" — i.e  .  inducements  such  as  toys  inqlucled  in  cereal  boxes,  vk-hich  are  designed  to 
make  the  products  more  desirable  — to  children.  Advertising,of  Children's  Premiums  on  Televi- 
sion, Rejection  of  Proposed  Guide.  42  Fed.  Reg.  15069  (1977)  (hereinafter  Premium  Reporll.  In 
so  doing,  the  FTC  acknowledged  the  "evidence  .  .  concvrning  the  vulnerability  of  children  to 
television  advertising"  and  announced  that  it  would  continue  to  closely  monitor  children's  ad- 
vertising on  a  case-by-case  basis.  U  at  15072;  see  text  accompanying  note  125  <ii/ra.  In  addi- 
tion, FTC  rulings  on  speciBc  advertisements  have  noted  children's  alleged  special  vulnerabilitv 
to  advertised  messages.  See,  e  g..  iTf  Continental  Baling  Co.  v.  FTC.  532  F.2d  207,  214  (2d 
Cir  1976),  Hudson  Pharmaceutical  Corp..  89  F.T.C.  82.  86  (1977).  For  a  discussion  of  the 
FTC's  involvement  with  children's  advertising,  see  Thaln.  Suffer  the  Hucksters  to  Come  Unto 
the  Little  C hild re Possible  Restrictions  of  Television  Adveriisiug  to  Children  Under  Section  5 
of  the  Federal  Trade  Commission  Act.  56  B  U  L  Rev  651.  661-64  (1976). 

•  Sec  Hearings  on  Broadcast  Advertising  and  Children  Before  the  Subcomm  on  Communi- 
cations of  the  House  Comm.  on  Interstate  and  foreign  Commerce,  94th  Cong..  1st  Sess  (1975); 
Hearings  on  \utntion  Education.  Pari  3  —  T\'  Adverlising  of  Food  to  Children  Before  the  Sen- 
ate Select  Contm  on  Sutrition  and  Human  \eeds.  93d  Cong..  1st  Sess.  (1973);  Hearings  on  Dry 
Cereal  Before  the  Consumer  Subcomm  of  the  Senate  Commerce  Comm  .  91st  Cong..  1st  Sess. 
(1970). 

•  Action  for  Children  s  Television  v  FCC.  564  F  2d  458.  461  (D  C  Cir  1977).  aff  g  Chil- 
dren's Television  Report,  supra  note  3.  50  F  C  C  2d  1  The  judiciar>  reentered^he  controversy 
m  November  1978.  when  the  District  Court  for  the  District  of  Columbia  ruled-that  FTC 
Chairman  Michael  Pertschuk  could  not  participate  in  the  proposed  rulemaking  on  children's 
advertising  btrcause  his  public  statements  evinced  a  clear  prejudice  in  favor  of  the  proposed 
ban  Association  of  Nat  l  Advertisers  v  FTC.  460  F.  Supp  996.  998  (D  D  C  1978) 

^  The  FCC  reported  the  rec-eipt  of  over  100.000  comments  from  private  individuals  and 
citizens'  groups  during  its  initial  proceedings  on  the  ACT  petition.  *This  material  falls  into  three 
main  categories,  formal  pleadings,  programming  data  from  stations  and  networks,  and  informal 
expressions  of  opinion  (letters  and  cards)  "  Children's  Television  Report,  supra  note  3.  at  39396. 
50  F.C  C.2d  at  2;  see  id  at  39^04.  50  F.C  C.2d  at  19-24  (summar%  of  comments). 
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J  (c)  Require  televise^)  advertising  for  sugared  food  products  not 
included  in  Porugrupli  (Ij),  which  is  directed  to,  or  seen  by,  audi- 
ences composed  of  a  sigjiificunt  proportion  of  older  children,  to  be 
balanced  by  nutritional  and/or  health  disclosures  funded  by  adver- 
tisers.«  ! 

In  justifying  these  proposiils.  the  FTC"  Staff  Report  on  Television  Ad- 
vertising  to  Children®  Asserted  that  television  advertising  directed  at 
viewers  under  the  age  b£  eight  *°  exploits  an  audience  that  does  not 
comprehend  the  selling  purpose  of  commercial  advertisements**  and 
is  more  trusting  and  naive  than  adults  are.  Accordingly,  the  FTC  staff 
contei^ded  that  all  advertisements  seen  by  small  children^ are  inher- 
ently deceptive  and  unfair,  and  therefore  should  be  removed  from 
the  air  pursuant  to  the  JFTC*s  statutory  authority  to  eliminate  unfair 
business  practices.*^  - 

The  Staff  Report  also  argued  that  the  advertising  of  sugared 
products  poses  a  health ris>k  to  all  children,  because  such  products 
promote  tooth  decay  and  create  bad  childhood  eating  habits  that  may 
result  in  obesity  and  otlfje^  diseases  later  in  life.*^  Relying  on  its 
statutor)'  authority  to  regulate  as  deceptive*^  those  advertisements 
that  faii  to  reveal  significdint  health  risks,  and  on  its  claimed  authority 
to  ban  "unfair"  advertising  which  harms  consumers,  the  FTC  con- 
cluded that  televised  advertisements  for  highly  sugared  foods  should 
also  be  banned.**  : 

Since  the  ban  on  children*s  television  advertising  was  first  pro- 
pose^*® the  FCC.*'  three  congressional  committees,*®  and  a  federal 


'  Children's  Advertising  XCPP^aJsTAupra  note  1.  at  17969. 

*  FTC  Staff  Report  on  Tele^vision  Advertising  to  Children  (Feb.  1978)  (unpublished  report 
on  nie  at  New  York  University  Law  Review)  [hereinafter  FTC  Staff  Report].  The  report  is  a 
proposal  to  the  FTC  by  its  professional  staff.  After  public  hearings,  the  FTC  will  decide 
whether  to  adopt,  modify,  or  reject  the  regulations  recommended  by  the  staff.  Children's  Ad> 
vertising  Proposals,  supra  note  1,  at  17967. 

FTC  Staff  Report,  supra  note  9,  at  10  n.l6.  The  FTC  staff  is  imprecise  about  the  exact 
age  at  whichlthe  "cut  off"  of  advertising  should  take  place,  and  invi^es  comments  on  the  ques- 
tion whether  there  is  "a  specific  age  below  which  significant  numbers  of  children  are  unable  to 
understand  .  .  .  advertising  "  Children's  Advertising  Proposals,  supra  note  1.  at  17969. 
>>  FTC  Staff  Report,  supra  note  9.  at  82-104,  328-31 
>»  Id  at  221-29 

Id  al  18-21.  158-72. 

15  u  s  e       45(a).  52(b)  (1976).  see  FTC  Staff  Report,  supra  note  9.  at  175-218. 
»  FTC  Staff  Report,  supra  note  9,  at  331^. 
*•  See  note  3^pra. 

1971  Notice  of  Inquiry,  supra  note  3,  at  1429,  28  F.C.C,2d  at  369-70. 
In  voting  funds  for  FTC  operations  during  fiscal  1978.  the  Senate  and  l^oMtc  Appropria- 
tions Committees  and  a  Senate-House  Conference  Committee  expressed  concern  over  the  pro- 
priety and  constitutionality  of  the  proposed  rulemaking-  and  promised  a  congressional  inquiry 


361 


NEW  YOHK  VNlVEHSny  LAW  HKVIRW  (Vol.  54;|}0I 

court  *^  have  questioned  whether  such  a  ban  is  constitutionally  per- 
missible. Undoubtedly,  televised  advertising  directed  at  small  chil- 
dren is  unpopuh^r.*"  but  the  first  amendment  was  designed  to  protect 
unpopular  speech  from  government  censorship,^'  The  exception  of 
commercial  advertising  from  first  amendment  protection,  originally 
relied  upon  by  those  arguing  for  the  constitutionality  of  the  proposed 
ban,*2  recently  been  replaced  by  the  far  less  determinate  doctrine 
of  coininercial  speech,  which  does  extend  some  constitutional  recogni- 
tion to  the  right  to  advertise. Hence,  even  commercial  speech 
must  be  presumed  worthwhile,  and  those  who  would  ban  it  must 
provide  proof  that  it  must  be  banned  in  the  public  interest,  rather 
than  mere  allegations  of  unpopularity. 

The  constitutional  issues  are  more  difficult  because  of  the  strong 
policN  considerations  on  each  side  of  the  debate  over  television  com- 
mercials and  children.  On  one  hand,  the  first  amendment  should  not 
be  used  as  a  talisman  for  the  protection  of  corporate  profits  against 
legitimate  regulations  that  are  necessary  to  safeguard  the  nation's 
children  However,  if  the  Constitution  shelters  all  who  wish  to  pro- 
mote their  products  legally  and  truthfully,  then  government  suppres- 
sion, even  in  the  name  of  protection,  must  overcome  a  strong  pre- 
sumption of  unconstitutionality,  24  This  Note  examines  the  proposed 
ban  on  children's  advertising  in  light  of  recent  developments  in  the 
constitutional  doctrine  of  commercial  free  speech.  It  concludes  that 
the  proposed  regulations  are^erly  broad  and.  therefore,  unconstitu- 
tional. / 


Into  anv  ruleinakto^  on  advertising  directed  at  children  Confebence  Repobt.  supra  note  2.  at 
24.  Senate  Appbopbiations  Comm  ,  Depabtments  of  State,  Justice,  a.nd  Commebce. 

THK  JL'DICIABY.  AND  RELATED  AGENCIES  APPBOPRJATION  BiLL.   1979,  REPORT.   S    REP.  No 

1043.  95th  Cong  .  2d  Se$$  72-73  (1978).  House  Comm  on  Appbopbiations.  Depabtments 
OF  State.  Justice,  and  Commebce,  the  Judiciaby,  and  Related  AcENaES  Appbopriation 
Bill  Fiscal  Veab  1979.  Report.  H  R  Rep  No  1253.  9Sth  Cong  .  2d  Sen  46  (1978) 
Actu)n  for  Children's  Television  v   FCC.  564  F,2d  458.  480  (D  C  Cir  1977) 
Children's  Television  Report,  supra  note  3.  at  39407.  50  F,C.C,2d  at  29-31.  National 
Science  Foundation.  Research  on  the  Effects  of  Television  Advebtisinc  on  Chil- 
DRE.\  134  36  (1978)  [hereinafter  NSF  ReseabCh).  see  Thain.  supra  note  4.  at  651-54.  Note. 
i'nsaji-  for  Little  Earj^  The  Regulation  of  Broadcast  Advertising  to  Children,  25  U  C  L  A  L. 
Rev   1131.  1131-34  (1978)  (hereinafter  Note.  Utile  Ears] 
L(»veII  V  CrifTin.  303  U  S   444  .  451-52  (1938) 
"  Children's  Television  Report,  supra  note  3.  at  39399.  50  F  C  C  2d  at  10-11.  Children's 
Programming  Inquir>  15-16.  25-26.  Action  for  Children  s  Television.  F.C  (SyDockel  No  19142 
istaS  report  filed  Aug  20.  1971)  (hereinafter  Children's  Programming  Inqui^j. 
^  See  text  accompanying  notes  25-55  infra 

"  As  Judge  Skelly  Wright  argued  in  dissent  from  the  decision  upholding  the  federal  law 
banning  television  advertising,  for  cigarettes. 

^hi$  is  not  an  ordinajy  "free  speech"  case  It  involves  expression  which  is  ostensibly 
apolitical,  advocating  a  particularly  noxious  habit  through  a  medium  which  the  Government 
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Tm:  FinsT  Amknomknt  and  rm:  Rigui 
TO  Advertise 

A.  The  Enwraeiwv  of  the  Right 

Unlil  recenlly.  coininerciul  udvertisenients  were  deemed  outside 
the  scope  of  firsl  amendment  protection:  foUoxving  the  Supreme 
Court's  1942  decision  in  Vahnthw  v.  Chrcstenscti,^^  most  courts  held 
that  speech  which  merely  proposed  a  commercial  transaction  could  he 
regulated  without  the  presumption  of  illegality  which  attaches  to  reg- 
ulation of  purportedly  higher  forms  of  speech. The  t^ourts  upheld 
statutes  regulating — and  even  baiuiing — speech  of  a  purely  commer- 
cial nature,  statutes  that  clearh*  would  have  been  impermissible  hud 
the  speech  been  outside  the  realm  of  commerce.^''  When  the  Supreme 
Court  invalidated  regulation  of  advertising,  it  was  forced  to  find  some 
element  elevating  the  regulated  speech  to  a  level  more  closeh*  guarded 
by  the  Constitution.^^ 

But  in  1976  the  Supreme  Court  overruled  Valeutinc  and  its 
progen)'  when  it  invalidated  a  state  ban  on  the  advertising  of  prescription 


has  traditionally  regulated  more  extensively  than  other  modes  of  communication.  But  the 
unconventional  aspects  of  the  problem  should  not  distract  us  from  the  basic  First 
Amendment  principles  Involved.  Any  statute  which  suppresses  speech  over  any  medium 
for  any  purpose  begins  with  a  presumption  agaJnst  its  validity. 
Capita]  Broadcasting  Co  v.  Mitchell.  333  F.  Supp.  582.  590  (D.D.C  1971}  (Wright.  J.,  dissent- 
ing).  aff'd  mriit  tub  noni.  Capital  Broadcasting  Co.  v.  Acting  Altornev  Gen..  405  U.S.  1000 
(1972). 

"  316  U.S.  52  (1942). 

"  E.g  .  United  Stales  v  Hunter.  459  F.2d  205.  211-12  (4th  Cir  ).  cert,  (fcuictl,  409  U.S. 
934  (1972);  Wujp  v.  Corcoran.  454  F.2d  826.  834  n.l3  (1st  Cir.  1972)  (dictum);  SEC  v  Texa.s 
Gulf  Sulfur  Co..  446  F.2d  1301.  1305-06  (2d  Cir  ).  cert,  denied,  404  U.S.  100.5  (1971);  Banzhaf 
V.  FCC.  405  F  2d  1082.  1101-02  (D  C  Cir.  1968).  cert,  denied,  396  U.S.  842  (1969);  Wolfe  %  . 
City  of  Albany.  189  F.  Supp.  217.  221  (M.D.  Ga.  1960)  (dictum);  Comment,  First  Amenduwnt 
Protection  for  Commercial  Advertising:  The  Seu  Constitutional  Doctrine,  44  U.  Chi.  L.  Hkv. 
205.  205  (1976)  (hereinafter  Comment.  The  Seu'  Constitutional  Doctrine].  But  see  George  R 
Whitten,  Jr  .  Inc.  v.  Paddock  Pool  Builders.  Inc  .  424  F.2d  25.  33-34  (Isl  Cir.)r^rf.  dcnitui, 
400  U  s  650  (1970)  (suggesting  that  speech  pureK  commercial  in  nature  is  entitled  to  some 
degree  of  constitutional  protection). 

"  E.g.,  Pittsburgh  Press  Co  v  Human  Relations  Comm..  413  U.S.  376.  387-89  (1973) 
(upholding  a  l(K*al  prohibition  of  gender-based  classifications  in  want-ads);  Breard  v.  Alexandria. 
341  U.S.  622.  641-45  (1955)  (upholding  local  "Green  River"  ordinance  banning  door-ti>-do<)r 
magazine  sales);  Capital  Broadcasting  Co  v.  Mitchell.  333  F.  Supp.  582.  584-85  {D.D.C  1971) 
(affirming  broadcaster's  rights,  but  upholding  congressional  ban  on  television  and  radio  cigarette 
advertising),  aff'd  mem.  tub  ndnt  Capital  Broadcasting  Co.  v.  Acting  Attomev  Gen.,  405  U.S. 
1000  (1972). 

Srr  Bigelow  v.  Virginia.  421  U.S.  809.  821-25  (1975)  (striking  down  /i  ban  on  abortion 
advertising  which  was  not  purely  commercial  but  also  conveyed  information  of  public  interest) 
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drug  prills.  In  Vhf!,inia  Statif  Hoard  of  Pharmaaj  u.  Virf^iniirClUzvm 
Conmmvr  Coiiili^i  hic.,^^  JuNtice  Bluckmun's  maJorHy  opinion  flady 
rejfcU'd  \Uv  "siin])lisUc  appnmch"^**  of  {\w  Valentine  doctrine,  and 
held  for  iUv  llrst  tinii*  that  purdy  commercial  advcrtisenitMits  are  not 
devoid  of  constitutional  protection.^'  The  Court  reasoned  that  soci- 
ety has  an  kjlerest  in  the  free  flow  of  couiniercial  infonnation;^*  ac- 
cordingU  ,  tiieC()iirt  held  that,  in  this  case,  the  govenunent  could  not 
**conipletely  suppress  the  disseiniuation  oT  eoncededly  truthful  infor- 
mation ahout  entirel)  lawf^Jfactivity,  fearful  of  that  information's  ef- 
fect upon  its  disseminators  and  its  recipients. 

In  rejecting  the  ahsohitist  approach  uf  Valendney  the  Court  im- 
plicltl)  endorsed  for  connnercial  speech  the  balancing  test  set  out  in 
Bl^elow  V.  Virf^inia,^^  which  "assess[es]  the  First  Amendment  in- 
terest at  stake  and  weigh[s]  it  against  the  public  Interest  allegedly  served 
by  the  regulation."^*  In  Virginia  Phannaaj,  the  Court  found  that  the 
public  interest  in  read\  access  to  drug  price  information  easily  out- 
weighed Virgniia  s  stated  purpose  of  avoiding  the  lowered  professional 
standards  among  pharnuicists  that  might  result  from  advertising  and 
competition.^" 

Although  the  Court  obser\ed  that  a  consumer's  interest  in  com- 
mercial information  nuu  he  even  greater  than  his  interest  in  the  polit- 
ical debates  of  the  day.^'  the  Court  did  not  elevate  commercial 
speech  to  the  same  lf?vel  of  protection  as  that  enjoyed  by  political 
expression.  Concluding  that  purely  commercial  speech  is  "hardier  *  in 
thut  the  advertiser  s  pr  >rit  motive  will  militate  against  any  chilling 
effect  of  regulation,  and  tNat  commercial  speech  is  more  readily  sub- 
jected to  empirical  testing  Tor  truthfulness.^^  the  Court  declared  that 
such  advertising  could  c()nstiv»»Monall\  be  regulated  to  ensure  that 


"  425  U  S   748  (I97H) 
»°  /rf  at  759 
»>  Id  at  762.  770 
»  Ui  at  763-65 

"  /f/  at  773  The  Court  explicilK  limited  this  holding  to  the  narrow  situation  before  it.  <.r  , 
the  regulation  of  ct)ininercial  advertising  b\  pharmacists  The  Court  noted  that  other  forms  of 
commercial  speech  regulation,  including  the  special  problems  of  the  electronic  broadcast 
media."  iti  ,  were  not  at  issue  UI   at  770-73  &  n  25 

»«  421  U  S  809  (1975) 

Ui  at  826,  tec  Virginia  Slate  Bd  of  Pharmacy  v  Virginia  Citizens  Consumer  Council. 
Inc..  425  U  S  at  762-70 

»•  425  U  S   at  762.70 

»'  Ui  at  763  ^ 
"  Id  at  771  n  24 
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"the  Ntnnin)  of  conuntMcial  iiironnatioii  llowlsl  cloanly  as  wril  aN 

Slucr  1{)7(),  the  vSuiirom<5  Court  has  (Mnpl()y(Ml  tht»  Vivf^iuia 
'Pharmaqi  doctrino  to  strike  down  state  and  municipal  bans  on  adver- 
tising hy  lawyers/**  advertisement  and  in-store  displays  of  contracep- 
tive products, and  real  estate  "for  sale"  signs, In  addition,  lower 
courts  have  ust»(l  the  conunercial  spt»ech  doctrine  to  restrict  FTC 
regidation  of  both  published  and  broadcast  advertisenients; '•^  and 
several  courts  have  held  that  IH'C  ruh*^  prohibiting  deceptive  adver- 
tisements n)ust  he  carefully  and  juirrowly  drafted  to  clfect  govern- 
ment polic)  with  the  least  possible  impact  on  advertisers'  legitimate 
right  to  promote  their  products  truthfulh  .^^  Tlie  Supreme  Court  has 
not  yet  considered  a  case  involving  federal  regulation  of  advertising  or 
the  '  special  problems  of  advertising  on  the  electronic  broiidcast 


"  hi  /at  772.  dirorr/.  Ohralik  v  Ohio  State  Dar  Assu.  436  C  S  447  4.M-55  ()978).  Dutfs  v 
State  Bar  of  Ariz  .  433  U  S  35<).  38(^-81  (1977)  Thf  notion  that  different  tN-pos  of  protected 
speech  mA\  warrant  di|C»f^it  levels  of  protection  Is  consistent  with  the  Court's  more  explicit 
rulings  concerning  non-obscene  hut  sexually  explicit  spci'ch  See  FCC  v  PaclRca  Foundation, 
438  U  S  726,  744-48  (1978)  ("offensive  "  wnrils  have  lov^  social  value,  and  therefore  may  be 
regulated  in  certain  contexts).  Young  v  American  Mini  Theatres.  Inc  .  427  U  S  50.  68-73 
(1976)  (pluralitN  opinion)  (the  lower  first  amendment  value  of  sexualU  explicit  Hlnis  warrants 
zoning  restrictions  that  might  not  be  placed  on  theaters  showing  innffensive  ftlms) 

«®  Bates  V  State  Bar  of  Ariz  ,  433  U.S.  350,  365  (19r77)  But  see  Ohralik  v  Ohio  Stale  Bar 
Ass'n,  436  U  S  447.  454-68  (1978)  (upholding  state  sanctions  on  direct  solicitation  of  clients  by 
attorn eys)i  cf  Friedman  v  Rogers,  99  S  Cl.  887,  893-97  (1979)  (upholding  a  Texas  law  which 
barred  the  use  of  trade  nantes  by  optometrists). 

«»  Carey  V   Population  Servs  Int  l,  431  U  S  678,  700-02  (1977) 

«»  Unmark  Assocs..  Inc  v  Township  of  VVillingboro, -431  U.S.  85.  97  (1977). 

Standard  Oil  of  Cal.  v.  FTC,  577  F.2d  653,  662-63  (9th  Qr  1978)  (rejecting  as  overbroad 
an  FTC  order  that  company  cease  and  desist  from  any  advertising  that  might  be  misleading, 
since  such  prohibition  could  discourage  truthful  advertising  as  well);  National  Comm'n  on  Egg 
Nutrition  v  FTC.  570  F  2d  157.  164  (7th  Cir  1977)  (acknowledging  FTC  regulatory  authority 
but  rejecting  as  overbroad  an  FTC  requirement  that  egg  industry  disclose  scientific  concern 
over  relationship  between  egg  consumption  and  circulatory  disease),  cen  denied,  99  S.  Cl  86 
(1978). 

*^  Standard  Oil  Co  of  Cal.  v  FTC.  577  F  2d  653,  662  (9th  Cir  1978).  National  Comm  n  on 
Egg  Nutriti(m  v.  FTC.  570  F  2d  157.  164  (7th  Cir  1977).  ceti  denied,  99  S  Ct.  86  (1978). 
Warner-Lambert  Co  v  KfC.  562  F  2d  749,  758-63  (DC  Cir  1977).  ceri  denied.  435  US 
950  (1978).  Beneficial  Corp  v  FTC.  542  F  2d  611.  618-20  (3d  Cir.  1976).  crrf  denied.  430 
U  S  983  (1977);  cf  FTC  v  Simeon  Management  Corp  .  532  F  2d  708.  713.  717  (9th  Cir  1976) 
(order  mandating  corrective  advertising  based  on  mere  reasonable  belief  of  advertisement's  fid- 
sily  was  insufficient  to  protect  advertisers  first  amendment  rightslt  Compare  Co^nment,  The 
Ri^ht  to  Receive  and  the  Comtnercial  Speech  Doctrine:  Sew  Const itutioual  Considerations,  63 
Geo  L  J  775.  802  (1975)  [herein^ter  Comment.  The  Right  to  Receive]  with  Recent  Develop- 
ment.  First  Amendment  Restrictions  on  the  FTC's  Regulation  of  Advertising,  31  Vasd  L.  Rev. 
349.  371-73  (1978)  (arguing  for  broader  FTC  discretion)  (hereinafter  Recent  Development.  First 
Amendment  Restrictions]  ♦ 
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fix;  OaiuuiisNlonn'  has  noird,  'Ww  SupnMuo  (louil  (has  noH  toint' 
wftliiu  n^iU'S  of  c'()iiNl(l<Minf!;  and  (lt'cl(llnj»  the  novel  issncs  ol'dilklrtMrfi 
advcrUsinn  u(i\v  bflbio  the  Comiidssion."^** 

l\.  /Vic  /Ufj/i/      A(/u(frMAC  to  Childvcu 

*l\w  Fix:  Slalf  Ufport  us.S(Mt<»d  that  advertising  dirrctcd  at  cliil- 
drcu  i^cntith'd  to  no  constitutional  protection  under  the  Imlancing 
test  tMitployed  In  the  Supreme  Court  in  Vivi^iiiia  l^haniuu  ij  ^'^  Thv 
report  contended jhal  the  Court's  only  rationale  lor  extending  protec- 
tion to  couunercial  speech  was  the  finding  dmt  such  speech  contrib- 
utes to  rational  decisioinnaking  in  the  marketplace  Therelore, 
since  children  lack  full  capacit\  for  reasoned  decisioinnaking.^"  and 
since  young  children  do  not  comprehend  the  connnercial  inotivntions 
of  the  n)arketplace,***  constitutional  protection  for  adN'ertising  directed 
ul  young  audiences  is  not  justified  By  focusing  on  onl\  one  aspect 
of  the  Virf^inia  Flxarnuu  y  opiiuoi),  this  analysis  fails  to  recognize  the 
myriad  of  first  amendment  considerations  surrounding  the  (piestion  of 
advertising  and  children  This  section  will  discuss  those  consit|^(^*ra- 
lions.  and  argue  that  the  proposed  advertising  ban  violates  the  first 
amendment  rights  of  advertisers,  children,  and  broadcasters 

The  Riffhts  of  Advertisers 

Although  the  issue  of  the  rights  of  advertisers  was  not  directly 
raised  by  the  Virginia  Fharmacij  case.*'^  the  protection  of  these  in- 
terests is  an  essential  elen^ent  of  the  Court  s  opinion.  Conceding  that 
an  advertiser's  connnercial  speech  interests  are  **purel\  economic/* 


*?-Bat«  V  Stalf  Bar  of  Aiiz  .  433  U  S  350.  3<M  (1977).  $ee  Virginia  StaJf  Bd  of  Pharmatx 
V  Virginia  CiJizt-ns  Consumer  Council,  Inc  .  425  U  S  al  773,  Notf.  Fairness  and  Lhtfaintvss. 
$upra  notr  3,  at  543-45 

**  Letter  from  former  FTC  Commissioner  Philip  Elman  to  FTC  Chairman  Muhael 
Pcrtschuk  (Feb  17.  \97H)  ion  file  at  S'eu  York  Utiiversit,f  Lau  Hrvicu)  (hrreiiiaftrr  Elman 
Letter) 

FTC  Staff  Keport.  iupra  note  9,  ut  255-67 
*•  If/  at  258-W) 

*»  See  Ginsberg  v  NVx*  York.  390  U  S  629.  649  (1968)  (Stewart.  J  .  concurnng)  (state  max 
determine  that  children  lack  full  capacity  for  individual  choitx*.  "at  least  in  some  precisch  de- 
lineated areas ") 

See  text  accompanying  note  125  infra  ^ 

»•  FTC  Staff  Report,  lupro  note  9.  at  237.  255-67 

"  425  U  S  at  753  The  plaintiffs  in  Virginia  Fhannaaj  were  not  advertisers,  but  consumers 
who.  claimed  a  right  to  product  inforjnation  Id 
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the  Court  nevertheless  held  that  his  financial  concern  **hardly  disqual- 
ifies hihi  from  protection  under  the  First  Amendment."*^  AcK.^rding 
to  the  C(^rt,  by  promoting  freely  competing  businesses,  advertising 
helps  to  ensure  the  best  general  allocation  of  resources  and  is  an  "in- 
dispensable" component  of  the  free  enterprise  system. This  reason- 
ing suggests  that  the  interest  of  societN  parallels  the  interest  of  the 
commercial  advertisers  The  Staff  Report  failed  to  recognize  this  as- 
pect of  Virginia  Phartnactj  and  thus  ignored  the  rationale  underlx- 
ipg  the  protection  afforded  to  free  speech  in  the  marketplace 

2.  The  Rights  of  Children 

In  the  proposed  rulemaking,  the  FTC  staff  argued  that  while 
commercial  information  might  be  important  for  adults,  "it  is  un- 
reasonable to  assume  that  ver>  young  children  are  able  rationalU  to 
understand  and  evaluate  conflicting  or  polentialK  harnifut^onimercial 
messages  But  the  FTC  staff  s  assumption  t'hat  children  therefore 
have  no  right  to  receive  commercial  information  is  inconsistent  with 
prior  case  lavs  The  Supreme  Court  has  ruled  repeatedU  that  childr5t»n 
are  entitled  to  constitutional  protection,"  although  speech  directed  at 


"  lii   al  762 

M  It!  at  765.  sff  Bart-s  v  Sure  Bar  of  Ariz  ,  433  t'  S  350  364  (1977).  Dun  &  Bradstrt-et. 
luc  V  Grove.  41M  US  898.  905-06  (1971)  (Dougta:^.  ]  ,  dissenting  frtnn  denial  of  certiorari). 
FTC  V  Protter  &  Gamble  Co  386  U  S  568.  603-04  (1967)  (Harlan.  J  .  concurring)  One 
from  men  tat  or  ha^  observed  that  Virginia  Pharmactj  protects  conunercia]  speech  onl\  to  the  ex 
lent  that  the  speech  "indirectlx  contributes  to  the  ends  traditionalK  served  b\  the  first  amend- 
ment b^  tupplving  the  public  with  information,  images  -and  values  that  mav  enter  into  the 
discussn)n  of  public  issues  and  the  creation  of  works  of  artistic  expression  Comment.  The  \vil 
ConatitutionMl  DiKfrine.  supra  »ute  26.  at  226-27  That  >fie^^ .  however,  appears  to  be  wholK 
inconsistent  with  the  language  in  Vtrgirita  Fhanuacy  distinguishing  that  cas**  from  Big<*lo\\  v 
Virginia.  421  I'  S  809  (1975)  In  Bigelou..  the  Court  had  found  it  dispositive  that  the  challt-npfd 
advert)se{nent  disctissed  the  availabibtx  of  abortion  services,  an  issue  of  significancT  be\ond  the 
realm  of  connnt'rce  IH  at  821-22,  see  Virginia  Phannanj  425  ('  S  at  759-61  In  contrast  thf 
Vtrgtiiia  Pharmacy  opinion  explicitlx  stated 

Our  pharmacist  does  not  wish  to  editorialize  on  Bn\  subject    cultural,  philosophual.  or 
political    He  does  not  wish  to  report  an\  particularly   newsworth\  fact    or  to  make 
generalized  observations  even  about  commercial  matter*   The    idea    he  wishes  to  com 
inunicate  is  simpK  this     1  will  sell  vou  the  X  prescription  drug  at  th*-  Y  price 
Id  «|(^61 

"  FTC  Staff  Rep*irt    tupra  note  9.  at  260-64 
*«  Id   at  260 

Planne<l  ParenthcKxl  of  Mo  v  Danftjrth  428  U  S  52  74  75  (1976)  (nnnnrs  nght  to 
abortions  without  parental  consent).  Tinker  v  Des  Moines  Independent  Coniinunit\  Sch»H»l 
Dist  .  393  U  S  503.  505-14  (1969)  (students  right  to  freedcnn  of  expression  in  public  schiH>ls). 
In  re  Cault.  387  US  1.  12-31  (1967)  (juveniles  nght  to  due  process),  see  Geiser,  Thr  Rifihts  of 
Children  28  Hastings  L  j  1027  1034  (1977)  (suggesting  that  the  federal  courts  are  Hroadening 
iheir  recognition  of  children  |  rights) 
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children  may  b:e  subject  to  stricter  governmental  control  than  is 
speech  directed  only  at  adults.*®  Specifically,  the  Court  has  held 
that  'minors  are  entitled  to  a  significant  measure  of  First  Amendment 
protection.  .  .  and  only  in  relatively  narrow  and  well-defined  cir- 
cumstances may  government  bar  public  dissemination  of  protected 
materials  to  them  The  Court  has  struck  down  limitations  on  the 
constitutional  rights  of  children,  when  such  restrictions  were  not 
reasonable  and  nec^ssan  to  protect  the  health,  morals,  or  welfare  of 
tUt^  children 

Because  children  have  some  constitutional  right  to  information^ 
then,  the  governnit'nr  ma\  not  suppress  commercial  speech  directed 
at  them  absent  a  showing  of  harm  ccimpelling  enough  to  overcome 
the  presumption  of  unconstitutionality  that  normalK  faces  limitations 
on  protected  speech  To  the  extent  that  the  FTC  can  establish  that 
advertising  takes  unfair  advantage  of  the  particular  weaknesses  of 
children,  the  FTC  nia\  be  able  to  ctirtail  such  advertising  The  de- 
grec  to  which  the  evidence  against  children  s  advertising  might  justif) 
siuh'  a  curtailnient  of  rights  will  be  considered  in  section  II 

3    Thi  Rights  of  Broadcasters  and  Program  Content 

lit  the  case  of  televised  commercials,  the  rights  of  broadcasters 
must  also  be  considered  The  Supreme  Court  has  ruled  that  radio  and 


"  fix  V  Pucifica  FiiundatKm  438  V  S  72ft.  749-5()  (197H)  (FCC  can  prohibif  mdeceiH 
radio  broudcasf  Ui  protccf  children  in  listening  audienc'e).  Ginsberg  v  New  Yorl«.  39()  V  S  629. 
638  (I9^i8)  (slater  authuntx  io  regulate  the  saJe  of  obscene  literature  is  greater  when  minors  are 
invoKf.h  lining  Prince  v  Massachusetts,  321  U  S  \5H.  170(1944)).  cf  Butler  v  Michigan.  352 
I  S  ISO  )H3-84  (1957}  (statute  barring  all  sales  of  materials  dt*eined  unfit  for  children  violated 
dit«-  pr«H  t-ss  rights  of  adults  to  whom  materials  were  not  obscene) 

Kr/MMzmk  X  (  >t\  of  Jacksonville  422  I'  S  205.  2 12  ) 3  (1975)  (citation  omitted) 
**"  it!  it  2I2-U  (ordinance  preventing  drive-in  movie  theaters  from  exhibiting  films  contain- 
ing nuilttx  struck  down  as  overbroad).  Tinker  v  Des  Moines  Independent  Cotnmunit)  School 
Dist  W3  r  S  5(i3.  509  (1969)  (regulation  forbidding  students  from  wearing  armbands  to  school 
struck  (if.wo  as  unreasonable),  tee  Pnnce  v  Massachusetts.  321  U  S  158.  174  ( 1944)  ( M  urphv. 
J  dissentnigj  It  has  been  argued  that  the  relativeU  recent  child  pomographx'  cases  stand  for 
the  broad  proposition  that  regulators  have  a  virtualU  unfettered  nght  to  determine  what  chil- 
dren ma\  see  and  hear  See  FTC  Stuff  Report,  supra  note  9.  at  243-49  It  should  be  noted, 
hcmrvcr  fh.il  sexualK  explicit  speech  tiia\  enjo\  less  first  amendment  protection  than  does 
otbf-t  sp»-f<  h  while  the  C-ourt  has  repeatedK  ruled  that  listeners  max  not  be  insulated  from 
ideas  thai  the\  might  find  offensive  e  g  Carey,  v  Population  Servs  Int  l.  431  U  S  678.  701 
(1977).  (  .(}hen  v  California.  403  U  S  15.  21  (1971).  censorship  of  pornographx  has  been  allowed 
even  without  a  showing  of  harmfulness  in  the  interest  of  protecting  the  sensibilities  of  unwill- 
ing recipients  Miller  v  California.  413  U  S  15.  19  (1973) 
*'  See  note  24  Bupr^i 

notes  121-216  infra 
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television  broadcasters,  are  protected  by  the  first  amendment,®^  al- 
though it  is  the  first  amendment  rights  of  listeners  that  are 
paramount.®^  Now  that  the  Court  has  recognized  that  commercial 
speech  is  entitled  to  constitutional  protection, the  first  amendment 
rights  of  broadcasters,  too,  are  implicated  'whenever  their  power  to 
air  any  particular  advertisement  is  regulated. 

It  is  true  that  television  broadcasting  traditionally  has  been  regu- 
lated more  closelv  tharj  have  other  forms  of  speech,  based  on  an  ar- 
gument of  spectrum  scarcits  because  access  to  publicK  owned  air- 
waves is  limited  to  licensees,  the  government  has  be^^n  allowed  to 
oversee  broadcast  content  to  ensuf^e  that  a  variety  of  viewpoints  is 
presented  When  regulating  broadcasting,  however,  the  Federal 
Communications  Commission  must  tread  a  tightrope  between  its  role 
as  an  overseer  arid  its  dut\  to  respect  the  first  amendment  rights  of 
broadcasters        The  F(X:  is  prohibited  b\  statute  from  interfering 


"  Columbia  Broadc  asf  ing  S\ n  1th  v  DfinucrafK  Nall<-(>irHii  412  I  S  9-1  l()l-()2 
(1973J.  Refl  Linn  Br<»a(l(  usn rig  i  o  %  F(  C  395  I'  S  367  386  90  il9h9),  Uriiti-d  Slates  v 
Paramounf  Futures    Irit  i  354  I  S    131     166  (IW8)  \h\  irnplicatKin) 

"  Red  Lion  Broadtustirig  Cn   v    F(  C  .  395  V  S   at  39f) 

\  irgihia  Statr  Btl  uf  Pharrriai  \  v  Virginia  Citizens  Consuirter  C  ouncil  Im(  .  425  I  S 
748.  762   770  ;1976) 

Butfyser  C:apital  Broadcasting  Co  v  Mitchell,  33,3  F  Supp  582  (D  D  C  1971).  off  d  tuein 
tub  nori)  Capital  Broadt  acting  Co  v  At  ting  Attorne\  Gen  ,  405  V  S  lOOC)  (1972)  In  Capital 
Bruadf  asttnf^  the  court  ht*ld  that  the  first  ainendinrnt  interests  of  broadcasters  tn  airing  coin- 
inerciuJ  advcrfisfrnents  weie  not  sufficient  to  ovt-rnde  a  congressionaJ  ban  on  cigarette  advertis 
tng  through  the  electronic  media  The  court  suggested  that  broadcasters  weie  mercK  "conduits 
for  advertisers  speech  that  their  interest  in  eornniercials  was  entirels  e<'onuink  and  therefore 
did  not  givr  nse  to  substantial  first  amendment  conc-erns   Id    at  584-85 

Howevrr  (  op\tal  Broadi  astxnfi  was  decided  before  the  Supreme  Court  extended  first 
atnendinent  protection  to  commercial  speech  See  tent  accompain  ing  notes  29-39  supra 
Moreover  as  Judge  Skellv  V\  nght  argufd  in  dissent  the  ( apxtal  BruadvasUng  decision  v^as 
seeiningls  inconsistent  wrth  earljet  cases  which  had  held  that  r>evispapers  and  film  distributors 
could  assert  first  aniendment  rights  ni  protecting  tbeir  media  as  forums  for  controversial  speeth 
333  F  Supp  at  591  t>  2.S  AVnghf  J  dissenting)  srr  New.  York  Times  Co  v  Sullivan.  376  V  S 
254.  265-66  (1964  » rtewspapers)  Joseph  Bursts  n  Inc  v  W  ilson  343  V  S  495.  501  02  (1952) 
(film  distributors) 

Re<l  Lion  Broadcasting  Co  v  FCC.  395  L'  S  367  388-89  (1969).  National  Broadca«5ting 
Co  V  United  States  319  U  S  190  226-27  ( 1943),  r/  Miami  Herald  Publishing  Co  v  Tornillo 
418  I"  S  241  258  il974^  (holding  that  the  fairness  doctnne  while  applicable  to  the  broadt  ast 
ing  media  could  not  be  uxed  to  uphold  a  Florida  right  of  repK  statute  since  it  unconstitution- 
alls  interfered  with  the  publishers  editorial  discretion)  For  a  cntique  of  spectrum  scarcity  as  a 
basis  for  broadcast  regulation  see  Robinson,  Thv  F(  (  and  the  Ftrst  A'ncndtncnt  Ohsm  uttDUS 
on  40  Years  of  Radio  a»id  Telrvtston  Regulation.  52  Minn    L    Rev    67    156-59  (1967, 

See  Columbia  Broadcasting  Sys  ,  Inc  v  DemocTatic  Nat  1  Comm  .  412  U  S  94.  102 
(1973).  Banzhaf  v  FCC.  405  F  2d  1082.  1095  (DC  Cir  1968)  cen  denied  396  U  S  S42 
(1969) 

Tbe  delicate  balance  required  in  brfiadcast  regulation  derives  from  the  dichotomous  nature 
of  the  broadcast  media  on  the  one  hand   the  airwaves  are  a  publu  forum  in  ^^ich  the  interests 


36  J 


372 


SEW  YORK  VSIVEHSm  MW  REVIEW  [Vol  54561 

with  the  right  of  free  speech  on  the  airwaves, and,  as  federal  licen- 
sees, broadcasters  have  primary  discretion  to  decide  what  will  be 
broadcast.''^ 

Thus,  while  spectrum  scarcity  has  been  used  to  justify  an  affirma- 
nt ive  obligation  to  present  balanced  programming,  it  does  not  justify 
an  outright  ban  on  forms  of  broadcast  speech. ''^  For  example,  in  Red 
Lion  Broadcasting  Co^^y  FCC .''^  the  Court  endorsed  the  FCC  s 
*Tairness  doctrine,"  which  requires  that  equal  airtime  be  allocated  to 
proponents  of  opposing  views  on  certain  public  issues.''^  but 
cautioned  that  "the  Commission  s  refusal  to  permit  the  broadcaster  to 
carr)  a  particular  progran^  ,  would  raise  more  serious  First 
Amendment  issues  '"^^  More  recentK*,  the  Supreme  Court  refused 
to  find  that  the  fairness  doctrine  required  broadcasters  to  carr\  paid 
.political  advertisements Z'*  The  Court  reasoi^ed  that  to  require  edito- 
rial announceineiits  would  undercut  the  first  amendment  rights  of 
broadcasters  to  determine  programming  content,''^  furthermore, 

of  viewers  and  listeners  must  be  paramount  Red  Lion  Broadcasting  Co  v  FCC.  395  V  S  367. 
390  (1969)  On  the  other  hand,  as  the  Supreme  Court  has  noted.  Congress  in  designing  a 
system  of  broadcast  regulation  made  a  clear  chnice  to  place  direct  cnntrol  nver  content  in  the 
hands  of  private  licensees  who,  as  speakers  cannnt  bo  stripped  eoinpteteK  of  their  Hrst 
amendment  rights  Columbia  Broadcasting  Svs  .  Inc  v  Democratic  Nat'l  Comm  .  412  U  S  at 
116.  For  a  discussion  of  wavs  to  reconcile  the  tensions  betM'een  these  two  viexA'pnints,  see 
Baker.  Free  Speech  and  Federal  Control  The  V  S  Approach  to  Broadcasting  Regulation,  39 
Mod  L  Rev  147.  159-61  (1976).  Cominent.  Thf  Regulation  nf  Cnmpeting  First  Amendment 
Rights  A  \*m  Fairness  Doctnne  Batame  After  CBS  ^  122  U    Pa   L  Rev    1283,  1293  (1974) 

**  47  t)  S  C  ^  326  (1976)  provides  in  pertinent  part  that  "no  regulation  or  condition  shall  bo 
promulgated  or  Bxed  by  the  Cnnunisstun  which  shall  interfere  xAith  the  right  of  free  speech  b\ 
means  of  radio  communication 

''^  Columbia  Broadcasting  S\s  .  hu  ^  DemtK-rafit  Nai  l  (!oiinn  412  I'  S  at  1  16  The  FCC 
has  acknowledged  that 

|t)he  ascertainment  of  the  heeded  elements  of  iht*  broadcast  matter  to  be  proMided  h\  a 
particular  licensee  for  the  audietue  he  is  obligated  to  serve  remains  pnmariK  the  func- 
tion of  the  licensee   His  honest  and  prudent  judgments  will  bt-  a<x-orded  great  weight  h\ 
the  Commissmn   Indeed.  an\  nther  course  would  tend  In  substitute  the  judgment  nf  the 
Commission  for  that  of  the  licensee 
Network  Programming  Inquire,  fteporl  and  Statement  of  Polio    25  Fed   Reg  7291   7295.  44 
FCC    2303  ,  2314  (1960)  (hereinaAer  I960  Frogranuning  Inqum  ] 
^'  Ser  Children  s  Progratnining  Inquirx    supra  note  22.  at  20-21 
395  I)  S   367  (1969) 
Id  at  375-86 
Id   at  396 

Columbia  Broadcasting  S\  s     Im<     v    DeuuKrafK    Nai  !  (  i.nnn     il2  1    S    9-4  121 

(1973) 

Id  at  124  In  a  section  not  joined  b\  the  maj(>nt>  nf  the  Omrt  Chief  Justice  Burgfr 
likened  the  role  of  broadcasters  under  the  first  amendment  tn  that  nf  trustees  their  principal 
responsibility  is  to  provide  the  public  with  balanced  coverage  nf  events  and  ideas  but  thes  are 
given  broad  cnscretion  to  satisf>  that  respotisibililx  as  thr\  see  Pit.  subject  nnl\  to  general  super 
vision  by  thegfederaJ  government  as  licensor  Id  at  118-20  (Burger.  C  |  .  announcing  the  judg 
ment  of  the  Court)  (joined  by  Stewart  6t  Rehnquist    |J  ) 
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those  best  able  to  finance  editorial  advertisement  would  monopolize 
and  thereby  undermine  any  fairness  system.''^  Spectrum  scarcity, 
then,  has  been  seen  as  a  logical  basis  for  some  intrusion  on  the  rights 
of  broadcasters — namely,  the  imposition  of  a  general  requirement  of 
fairness.  But  the  special  characteristics  of  the  broadcast  media  do  not 
justif)  the  complete  abrogation  of  the  free  speech  rights  of  broad- 
casters through -a  ban  on  children's  advertising. ''^ 

In  addition  to  broadcasters  first  amendment  interest  in  providing 
a  forum  for  the  exchange  of  commercial  information,  the  FTC  s  pro- 
posed ban  would  have  an  impact  on  substantive  progranmiing  decisions 
that  poses  serious  constitutional  problems.  The  acknowledged  pur- 
pose in  federal  regulation  of  broadcasting  is  the  protection  of  the  pub- 
lic interest,  not  the  maximization  of  corporate  profits.'®  Neverthe- 
less, the  FCC  also  recognizes  that  "[ajdvertising  is  the  basis  for  the 
connnercial  broadcasting  system  and,  as  such,  it  provides  an 
economic  incentive  for  qualit\  "cultural '  progrannning  as  well  as  the 
full  variet)  of  "connnercial  *  broadcasting  The  elimination  of  sponsor- 
ship nught  lead  broadcasters  to  drop  children's  programming  in  favor 
of  revenue  producing  programming^*    The  FCC  recognized  this 


"  hi   al  123 

It  inighl  he  argued  thai  thr  ptrvasivr  iinpatt  of  telfvisio?)  justifift  regulation  But  cf 
Timei  Film  Corp  v  C:it>  of  Chicago  365  C  S  43  77  (1961)  (VWrfii,  C  J  .  dissfnting)  (juined 
b)  Black ,  £7uug!as  Ac  Brennan.  JJ  )  (urging  thai  potentialK  greater  imparl  of  inofton  pictures 
over  other  media  on  the  viewing  publit  does  no!  )ustif\  greatei  regulation) 

"  Great  Lakes  Broadcasting  Co  .  3  F  B  C  Ann  Rep  32.  32  (1929).  rei  d  on  olhvr  grounds. 
37  F  2<l  993.  cert  distnisnvtl .  2HI  V  S  7()6  (1930)  47  U  S  C  §  307(a)  (1976)  provides  in  perti- 
nent par!  "The  Commission,  if  publit  cinivenK'ntr ,  interest.  (>i  necessitx  will  br  served  there- 
by        thall  grant  lo  an>  applicant  therefor  a  station  liceiiitc 

•o  Children  I  Television  Report,  supra  note  3.  al  39399.  50  F  C:  C  2d  al  I  I,  «<'e  id  at  39399 
n  11.  50  F  C  C  2d  al  II  n  II.  1960  Progrannning  h>quir\  .  supra  note  70.  al  7295,  44  F  C  C  at 
2315  (recognizing  the  importance  of  advertising  to  public  interest  broadcasting,  but  finding  nu 
reason  to  distiriguish  noiK-oiinnercia)  programs  in  evaluating  station  performance) 

•»  Children  s  Televisiim  Report.  suf}ra  nute  3.  al  39398-99.  50  F  C  C  2d  at  8- 1 1  Coder  the 
PTC  itaff  s  proposal.  anN  program  attracting  an  audience  including  a  significant  proportion  of 
linaJI  children  would  be  prohibited  from  carr\-ing  commercials  FTC  Slaif  Report,  supra  nule  9. 
at  10-11  Actx>rdingh  ,  tn  order  to  maximize  profits,  freeh  operating  broadcasters  would  desigti 
programming  in  order  to  avoid  atlraclmg  >oung  audiences  Licensees  adinil  thai  the  remoxal  of 
advertising  from  children  s  televisioti  would  resull  »n  decreased  spending  on,  and  declining  qual- 
it>  of.  programs  aimed  al  children  In  a  statemeni  |o  the  FCC.  the  American  Broadcasting  C>(t 
wrote 

A  Iota)  ban  or  sharp  (  tirtailHU'Mi  of  (  omiMi-rt  laj  iuf>  erliMiig  is  self-drfeatiiig  Tht-  priKltu  • 
tion  of  television  programming  is  expensive  llir  removal  ur  drtutK  rt^ductum  of  advertis- 
ing support  would  inevitahK  resotl  in  priMlu(^'r>.  directors  v^rilers  and  talent  \«'ith(lra^N 
ing  to  devote  their  time  and  energies  to  more  lucrative  undertakmgs  Licensees  in  turn 
would  be  forced  to  select  the  leasi  expensive  program  pnxbicl  for  brnadcasl  The  ulti- 
mate result  would  be  an  increase  in  low  exist  producti(m)  and  a  decrease  in  qiialilx  pro- 
grainitiing 
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possibility  in  1974  When  it  rejected  the  propl)s^  of  Actior/for  Ch 
Television  (ACT)  tp  fean, advertising irom  'chi'IdKen's  programi^' 
Commission  ConcUided  that,  "[lilanniftg  the^  spo^irship*^  of ' 
designed  foQMiMdre.n\ould  hav^- a  verV  tifa^^^ig  efl'ecf  W-^the 
amount  and  quality  of  suHkJ)rograniming^^^^  1^78  FT(SJ  Staff' 

Report  acknowledges  thi^^rSpf  the  FCC,  ifcft  does  notexplore^th^e  ' 
possible  ramification^  of  u^^'fc'^^f^o^.s^^  t'he'tmality  of 

children  s  prograiV^MYiig  wijJ<oift /tl^-QC(iii^u^  dfpdvertis- 
ing^y  act's  1970  petition  had  recomnieq^d  regulations  requiring  (s,, 
broadcasters  to  devote  tfme  tt)  children's  progrannningr®"*  n^lthou^  ^ 
the  FCC  reftjsed  to  set  such  programming  requirements,  it  noted 
that  such  "[rjiles  would,  in  all  probabilit\,  have  been  necessary'  had 
we  decid<;;cl  to  adopt  ACT's  .pmposal  to  ban  advertising  from  chil- 
dren's programs  "  ^ 

The  issue  of  mandator)  children's  programming  has  not  been 
raised  expressly  in  the  current  FTC  mlemaking.  but  must  be  consid- 
ered in  light  of  the  serious  first  amendment  concerns  raised  ®®  The 
FCC  does  have  stattitory  authority  to  oversee      general  program 


CoininenJs  of  American  Bniadcasting  Cos  ,  Inc  at  12.  Action  for  Children  s  Television.  FCC 
Dwket  \(>    19142  (filed  Mav  8  1978) 

"  Children  I  Television  Report,  supra  note  3.  at  39399  5{)  F  C  C  2d  at  11 
"  FTC  Staff  Report,  supra  note  9,  at  338-41  The  FTC  staff  deferred  cointnent  on  this 
sugjFpstion  and  announced  its  intention  to  elicit  comment  from  the  FCC  in  the  course  of 
rulemaking  proceedings  The  staff  did  recognize,  however,  that  the  FCC  could  not  sanction 
deceptive  or  unfair  advertising,  whatever  the  economic  elfects  on  the  broadcaster,  and  the  staff 
noted  that  under  the  1934  Communications  Act  47  U  S  C  ^  3()9(a)  (1970).  as  interpreted  in  the 
1974  Children  s  Television  Report,  supra  note  3.  5()  F  C  C  2d  1.  the  broadcaster  was  required 
to  provide  programming  for  children  as  a  condition  of  its  broadcasting  license  As  a  result,  the 
broadcaster  could  not  c€>inplete!\  eliminate  children  s  programming  for  lack  of  cx>minernal  sup- 
port  FTC  Staff  Report,  supra,  at  338-41 

Children  s  Television  Report,  supra  note  3.  at  39396  50  F  C  C  2d  at  1-2  ACT  proposed 
a  regulation  whicb  wouhl  require  broadca.'sfers  to  provide  no  less  than  M  hours  of  chiUlren  s 
programs  per  week  and  would  require  age-specific  programtning  during  specified  hours  Id  .  50 
F  C  C  2d  at  1-2  In  requesting  a  mandated  minimum  number  of  hours  for  children  s  broadcast- 
ing, ACT  s  staled  intention  was  to  promote  "more  programs,  more  diversit\ .  and  a  broader 
range  of  choice  for  the  child  audience  '  RepK  Comments  of  Action  for  Children  s  Television  at 
20.  Actmn  for  Children  s  Television.  FCC  Docket  No  19142  (filed  June  2.  19781  In  response 
to  ACT  5  petition,  the  FC(-  announc^  that  it  would  carefull\  consider  whether  licensees  were 
making  a  good  faith  effort  to  air  material  for  children  Children  s  Television  Report,  supra,  at 
39397.98.  50  F  C  C  2d  at  6  7 

"  Children!  Television  Report,  supra  note  3.  at  39397.  50  F  C  C  2d  at  6 

The  courts  have  acknowledged  that  proposed  rules  must  not  intrude  too  deeph  into  the 
realm  of  licensee  editorial  judgment  See.  e  g  .  Action  for  Children  s  Television  v  FCC,  564 
F  2d  458,  480-81  (D  C  Cir  1977),  Straus  Communications,  Inc  v  FCC.  530  F  2d  1001.  1008. 
lOiail  (DC  Cir  1976).  Accuracy  in  Media.  Inc  v  FCC.  521  F  2d  288.  296-97  (DC  Cir 
1975).  cerf  denied.  425  U  S   934  (1976) 
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'format  ami  the  kinds  of  programs  broadcast  by  licensees/  and  has 
included  children's  programming  among  the  "major  elements  usually 
necessary  to  meet  the  public  interest,  needs  and  desires  of  the  com- 
munity.'>*^  But  to  require  a  specified  number  of  hours  of  non- 
commercial children's  television  would  disrupt  the  uneasy  balance  be- 
tween the  agency's  general  afHrmative  duties  and  its  recognition  of 
the  constitutional  dangers  inherent  in  government  intervention  in 
specific  programming  decisions.  ^e  only  means  that  could  be 
employed  to  ensure  some  level  of  quality  in  children's  broadcasting 
would  be  the  establishment  of  the  government  as  an  arbiter  of  qual- 
ity. The  FCC  would,  in  effect,  become  a  member  of  each  station  s 
programming  department,  with  ultimate  responsibility  for  pro- 
gramming decisions.  Such  a  policy  would  represent  a  far  greater  in- 
trusion on  the  free  speech  rights  of  broadcasters  than  has  ever  been 
sanctioned  by  the  courts.  ®° 

Thus,  several  first  amendment  concerns  militate  against  a  ban  on 
advertising  directed  at  children,  the  interest  of  societ\  in  legal  and 


Children  s  Trtcvision  Report,  supra  note  3.  39396.  50  F  C  C  2d  at  3  (quoting  Red  Lion 
Broadcasting  Co  v  FCC.  395  U  S  367.  395  (1969)).  Since  its  inception  in  1929  as  the  Federa^. 
Radio  Commission,  the  Coinnnission  has  stressed  that  programming  must  be  varied  in  order  to 
properly  serve  the  pubhc  interest  Great  Lakes  Broadcasting  Co  .  3  F.R  C  Ann  Rep.  32,  34 
(1929).  rev'd  on  other  grounds,  37  F  2d  993.  cerf  tiismissi^ti ,  281  U  S.  706  (1930)  However,  the 
FCC  has  added  that  its  designation  of  program  categories  (eg  .  educational  programming.  poUt' 
ical  broadcasts,  public  affairs)  is  not  intended  to  be  a  rigid  schedule,  but  rather  "the  general 
character  of  programming  to  which  licensees  must  conform  in  order  to  fulfill  their  pubik  service 
responsibility  **  Children  s  Television  Report,  supra,  at  39396-97.  50  F  C  C.2d  at  4 

In  dictum,  the  Supreme  Court  has  endorsed  the  FCC's  policy  as  consistent  with  its  author- 
ity to  grant  licenses  in  the  public  interest  Red  Lion  Broadcasting  Co  v  FCC.  395  U  S  367. 
393-95  (1969)  The  Red  Uon  majorit\  wrote  that  the  crucial  interest  in  broadcast  regulation  is 
"  the  hght  of  the  public  to  receive  suitable  acx^ss  to  social,  political,  esthetic,  moral  and  other 
ideas  and  expenences  "  Id  at  390  In  Columbia  Broadcasting  Sys  .  Inc  v  Democratic  Nat  l 
Coinin  ,  412  U  S  94  (1973),  the  Court  stressed  that  in  recognition  of  broadcasters'  first  amend- 
ment rights  FCC  supervision  should  be  limited  to  consideration  of  "  whether  a  licensee  s  overall 
performance  indicates  a  sustained  good-faith  effort  to  meet  the  public  interest."  id  at  127  See 
generally  Note.  Reflation  of  Program  Content  by  the  FCC,  77  Hahv  L  Rev  701.  704-06.  714 
(1964).  Note,  The  Listener  m  Rt^ht  to  Hear  in  Broadcasting,  22  Stan  L  Rev  863.  868-81 
(1970) 

1960  Programming  Inquire,  supra  note  70,  at  7295.  44  F  C  C  at  2314  The  FCC  has 
listed  J3  other  elements  of  pro^^ramtning  nei*essar\  to  serve  the  public  interest  the  opportunity 
for  local  self  expression,  the  development  and  use  of  local  talent,  religious  programs,  educational 
programs,  public  affairs  programs,  editorializiition  b\  licensees,  pohtical  broadcasts,  agricultural 
programs,  news  programs,  weather  and  market  reports,  sports  programs,  serviit*  to  ininoht\ 
groups,  and  entertainment  programming  Id  .  44  F  C  C   At  2314 

See  Banzhaf  v  FCC.  405  F  2d  1082,  1095  (D  C  Cir  1968).  cirf  denied.  396  U  S  842 
(1969);  KIRO.  Inc  .  58  F  C  C  2d  86.  94-97  (1976) 

See  Simmons,  Commercial  Advertising  and  the  Fairness  Doctrine  the  Seu  FCC  Policy 
in  Perspective.  75  CoLUM  L.  Rev  1083,  1110  (1975)  (making  a  similar  argument  against  the 
application  of  the  fairness  doctrine  to  commercial  advertisements 
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truthful  advertising;  the  right  of  children  to  share  in  the  first  amend- 
ment freedoms  of  adults  unless  a  compelling  reason  to  restrict  that 
right  can  be  established;  the  right  of  advertisers  to  promote  legal 
transactions  truthfully,  and  the  right  of  broadcasters  to  detemiine 
what  advertising  will  be  sent  over  the  airwaves  and  to  exert  primar> 
control  over  programming  as  part  of  a  system  which  relies  upon 
commercial  revenues  to  motivate  licensees. 

The  assertion  of  a  presumptive  right  to  broadcast  children  s  ad* 
vertising.  howev;er,  b\  no  means  bars  the  FTC  from  regulating  tele- 
vised connnercials  directed  at  young  audiences  If  it  can  be  shown 
that  such  advertising  is  deceptive,  or  that  children  are  harmed  by 
television  connnercials.  then  the  balance  might  tip  in  favor  of  regula* 
tion  The  presumption  o(  constitutional  protection  should  place  a 
burden  on  the  FIX'  to  sliou  that  tlu*  proposed  regulations  are  neces- 
san   to  "cleanse    the  airwavt's  ^' 

f    Tintc.  Pl(i(c    and  Manner  Rest  rtclions 

In  a  separate  attempt  to  circumvent  the  first  amendment  protec- 
tions accorded  connnerc  ial  speech  b\  Virginia  Pliamiaci/ ,  the  FTC 
Staff  Report  argued  that  the  proposed  ban  should  be  characterized  as 
a  limited  "time,  place,  and  manner  restriction  Although  the  reg- 

ulation  challenged  in  V  ir^niiw  Pharntacy  did  not  itself  fit  within  this 
classification,  the  Court  did  note  that  it  frequently  had  allowed  such 
restrictions  to  bt^  placecifon  otherwise  protected  speech  provided  that 
they  served  significant  governmental  interests  and  were  narrowly  tai- 
lored to  further  those  intrrt*sts  In  a  later  case.  Justice  Powell  ex- 
pressed approval  of  such  restrictions  in  the  context  of  "pure"  com- 
mercial speech,  noting  that  "carefnlls  tailored  restrictions  ma\  be 
especialK  appropriate  when  advertising  is  accx)mplished  by  means  of 
the  ele(tr{)ni(  media 


Ser  Standard  Oil  Co  of  Cal  v  FTC.  577  F  2d  653.  662  (9th  Cir  1978).  Natidiial 
Comm  n  on  Ej^  Nutrition  v  FT(  570  F  2x\  157  IM  (7th  (at  1977).  ct-n  dvmed  99  S  Ct  86 
(1978),  Warner  Lainh.  rt  Co  v  m.,  5(^2  F  2d  749.  758-63  (D  C  Cir  1977).  cen  Hrmrd .  435 
US  950(1978)  Bem-fuial  Ciorp  v  FTC:  542  F  2d  6 1 1 .  6 18  1 9  (3d  Cir  1976).  crrf  Hruufi . 
430  U  S  983  (1977).  FTC  v  Snneon  Manapriiw'nt  CJorp  53C  F  2H  7()8  717  (9th  Cir  1976). 
CoTnini-nt.  The  Hif^ht  to  flrrrtu  supra  notf  44.  at  802  But  str  Brrt'nl  Drvelopint* itt.  First 
Amendment  Restnctunts .  supra  note  44.  at  371-73  (arguing  for  broader  FTC  discretion) 

FTC  Staff  Beport   supra  note  9.  at  290-95 

Virpnia  State  Bd  of  PharmacN  v  Virginia  Citizen*  Consumer  Council.  Inc  .  425  C  S  at 
771.  §ee.  eg,  .  Crayned  v  Citx  of  Rmkford  408  U  S  104.  116-17  (1972).  United  States  v 
O'Brien.  391  I'  S   367.  377  (1968) 

Carev  v  Population  Serv\  Int  I.  431  U  S  678.  712  n  6  (1977)  (Powell.  J  .  concurring  in 
part)   Other  justic«i  apparently  shared  justice  Powell  s  view  that  such  a  restnction  might  be 
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The  Court  has  cautioned  that  such  restrictions  will  be  allowed  to 
outweigh  first  amendment  protection  '^provided  that  'they  are  justified 
without  reference  to  the  content  of  the  regulated  speech/* Fur- 
thermore»  the  degree  to  which  time,  place,  and  manner  restrictions 
intrude  on  the  protected  speech  must  be  evaluated:  thc^  Supreme 
Court  has  refused  to  permit  the  imposition  of  time,  place,  and  man- 
ner restrictions  which  totalK  deny  access  to  the  marketplace.^ 

The  FTC  Staff  Report  does  not  detail  the  time  and  place  restric- 
tions to  be  imposed  on  broadcasters  under  the  proposed  rulemak- 
ing^^ Presumabl\  ,  however,  effective  regulation  would  ban  com- 
mercials during  the  late  afternoon  and  .early  evening  hours,  when 
more  than  half  of  the  television  programs  watched  b\  small  children 
?are  broadcast.  But  large  numbers  of  older  children  and  adults  are  also 
present  in  the  viewing  audience  during  this  period.^®    An /Effective 


periinssihle.  rven  when  based  on  content  Justice  Stevens  wrote  In  the  area  nf  Cdiinnercial 
speech  the  offensive  character  of  the  continunication  is  a  factor  which  ina>  affect  the  tune, 
place,  or  manner  in  which  it  ina\  be  expressed  *  Id  at  716-17  (Stevens,  J  ,  concurring  in  part) 

•*  Virpnia  State  Bd  of'Pharinacx  v  Virginia  Citizens  Consumer  Council.  Inc  .  425  U  S  at 
771  (emphasis  added)  The  impact  of  the  Court's  language  requiring  that  time,  place,  and  man- 
ner  restrictions  be  content-neutraj  is  bv  no  means  clear  The  FTC  argued  that  the  Supreme 
Court  has  expressed  a  willingness  to  impose  time,  place  and  manner  restrictions  that  do  take 
into  account  the  content  of  thtf  speech  to  be  regulated  FTC  Staff  Report,  supra  note  9.  at 
290-95  In  FCC  v  Pacifica  Foundation.  438  U  S  726  (1978).  the  Court  found  that  the  content 
of  certain  speech  justified  its  restriction  to  time  peritxls  when  children  would  not  be  present  in 
the  audience  ///  at  749-51  Justice  Stevens,  speaking  for  a  pluralit\  of  the  Court,  wrote  broadK 
about  classifications  of  speech  based  on  coiitent,  concluding  "it  is  undisputed  that  the  content  of 
Pacifica  s  broadcast  was  Vulgar,  offensive.'  and  shfK-king  *  '  lt{  at  747  Justice  Stevens  was 
careful  to  distinguish  content-based  regulation  of  indecent  language,  which  he  found  permissi- 
ble, from  regulation  bjued  on  the  ideas  or  behefs  that  might  have  been  expressed,  whuh  he 
found  iinperniissible  /</.  at  744-48,  accord.  Young  v  American  Mini  Theatres.  Inc  42T  I'  S 
5iy  70-71  U976)  (plurality  opinion),  see  i</  at  86  (Stewart.  J  .  dissenting)  (indicating  approval  of 
content-hased  tune,  place,  and  tnantier  rest rirtiuiis  tn  th^  limited  context  of  a  captive  or 
juvenile  atidiencr* 

In  relxmg  on  these  cases  howrvrr,  the  FTC  staff  failed  tw  note  that  the\  involved  sexualK 
explicit  materials,  which,  unlike  other  forms  nf  speech,  have  traditionalK  been  subject  to  regu- 
latitm  on  the  ground  of  offensiveness  See  note  60  supra,  text  accompanvmg  notes  187-95  tnfra 

In  Young  V  American  Mini  Theaters.  427  U  S  50(1976),  a  sharpK  divide*!  Court  upheld 
a  lonmg  ordinani^  restricting  the  location  of  adult  movie  theaters  but  was  careful  to  distin- 
guish those  cases  in  which  a  restriction  on  placement  would  totalU  den\  access  to  the  market  tn 
distrihurt>rs  or  exhibitors  of  adult  films   hi   at  62 

Noting  that  children  under  eight  are  almost  never  ^  tod le nee  FTC 

Report,  supra  note  9  at  329  the  staff  recommended  thiffi§BiB^8^^^^<'^ '  '  whfnv  oungri 
children  constitutfel  iMorr  than   X  percent  of  the  a u djejjSr^  constilutje}  less  than  ^ 

percent.    u{   at  330 

"  Fift\ -one  perct-nt  of  the  television  watchetl  j\fchiltiren  under  Wie  age  of  su  is  bri^adta'.t 
between  4  30  p  m  and  11pm,  when  6I<*  nf  the  audience  at  largV  is  aho  watching  The 
nu^iher  of  children  under  six  in  the  viewing  audieiu-r^  peaks  at  8  pVr»  .  when  over  40^  of 
the  small  children  whi»  watch  t«'levisie)n  are  in  the  vii'wmg  audience    NSF  RlseaBCH.  supra 
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ban  on  advertising  broadcast  to  small  children  thus  would  also  affect  . 
prograinniing  broadcast  to  viewers  who  are  capable  of  evaluating' 
commercial  messages.  In  effect,  then,  the  proposed  ban  would  reach 
bevond  the  scope  of  the  proffered  justification  of  preventing  the 
undue  influencing  of  young  children.  The  impact  of  the  second  stall 
proposal  —  a  ban  on  ads  for  highly  sugared  foods  seen  by  older 
children  — is  even  more  striking:  thirty-six  percent  of  the  program- 
ming watched  b\  children  between  the  ages  of  six  and  eleven  is 
slum  n  (luring  the  evening  hours,  tweK  e  of  the  fifteen  television 
programs  nu)st  popular  among  older  children  are  shown  during 
"prime  time  TweMt\-fi\e  percent  of  the  older  children  who 

watcli  television  are  still  in  the  viewing  audience  as  late  as  10 
p  in         in  order  to  be  effective,  then,  the  FTC's  proposal  would 
have  to  appnuuli  an  almost  complete  ban  on  television  advertising  for 
sugared  products,  an  impermissible  intrusion  on  the  advertiser 
constitutional  rights  ^"'-^ 

It  \M>id^  })e  impossible,  therefore,  for  the  FTC  to  dniit  time  re- 
stn(  ti(»Ms  4)M  wtudd  ehminate- advertising  te  \ounger  children  with- 
out also  restricting  tlie  flow  of  connnercial  messages  to  the  rest  of  the 
market  Similarlv,  sugared  foods  could  rarely  be  advertised  on  tele\  i- 
sion  M  all  if  the\  could  not  be  directed  at  older  children  Finall\,  the 
proposed  baji  on  television  advertising  for  highl\  sugared  foods  also 
appears  to  violate  the  proviso  that  time,  place,  and  maimer  restric- 
tions he  tontent-nentral.'"^  since  it  is  based  on  the  FTC  s  judgment 

uo\f  20.  At  U  15    IT  A  C:    Nu-UtMi  ^  .  -wvliost*  staUstici  wftv  usfd  w  tKe  \SF  report, 

subdividci  thi-  thtltl  aucJuMut-  into  twn  j»riiups  —  thiKlrt  ri  agrd  2-5  ani]  childrt-ii  agt-ii  (vll  /</ 
ar  12  Acxordiiij;l\  tht-  tlata  for  small  childrtti  ilu  not  intlutlf  thf  t-ntirt-  targt-t  group  that 
wduld  be  aiTfirr.l  the  proposed  ban  (chiKlrt  n  umlt-r  eight  i  Th»>  i*  fSprcialK  signifKant  in 
light  u(  orhrr  \SK  ilafd  whu  h  sugg*^'  tf»J'  ^'i  sfs  tu  \  t*jr-i>UU  arr  nion-  likfU  ihdn 

\()uuger  childnii  to  v\atch    prnnr  tinu-    programs   hi   al  \H 

if/    ar  15    ly  n  H 

/(/    .11  I'i 

it!   ar  15  i: 

'"2  III  a  wtuat»or>  ar»a)ogi)us  lu  the  proposfil  ban.  the-  Supreme  Court  held  that  \!ithigan$ 
efforts  to  bar  all  sale*  of  bixiks  tending  to  ihf  torruplion  of  the  rnoraU  of  \oulh  violated  due 
priKf>$  bfcauNe  th*-  regolalion  s\as  not  reasonabb  restncteil  to  the  rvtl  the  slatuti  s*as  de 
»iRn*-d  to  remeiK  Butlei  v  Michigan.  352  I'  S  380.  381  (1957)  The  Court  said  that  to  purge 
the  b<mlsti>reN  oi  mari  rial  T»ot  Uk*  rugged  for  gro\*n  hteu  ami  wuinen  m  order  to  shielil 
juveniles  v^as  tn  bum  the  housi  t(i  roast  the  pig  /(/  at  3M  It  nnght  thuv  be  argued  that 
reducing  the  Jimunii  and  \ariet\  nf  i  unnntrriaU  fjrouiU  ast  tn  largeb  adult  audteiurN  In  ortler  to 
prntrii  lb.  senMtiN»t»ts  «.l  ihiMi.n  NnniiarK  violates  the  Constitution  ButUr  mas  be  distm- 
guisbed  however  whilf  n  les->  restrutive  means  of  regulation  —  $iinpl\  bamrtg  the  saU  itf  suth 
matenab  tn  mn.urs  s\a-N  dva)lable  ti>  the  state  m  ButUr  the  FlC  i;nntol  restrut  %niall  thil- 
dren  s  aixess,  t«i  lilesiMun  m  the  earls  evening  hours  Set  F(.(*  v  Panfua  Fiiundation.  438  V  S 
72b.  748-51  iJyTS' 

See  Virginia  Stati  bil  ol  Phafinai  \  v    Virginia  Citizens  (>onsutner  Couneil.  Ini    425  U  S  at 
771.  text  aixonipan  s  mg  note  95  supra 
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of  the  value  of  the  product  offered,  and  not  the  techniques^employed 
in,  or  the  placement  of,  the  regulated  advertisements.^^  In  short, 
the  FTC's  proposal  is  not  the  "carefully  tailored"  restriction  called  for 
by  Justice  Powell, but  rather  a  blunderbuss  which  could  broadly 
restrict  all  television  advertising. 


II 

FTC  Authority  and  the  First  Amendment 

The  Virginia  Pharmacy  decision  and  the  cases  which  have  fol- 
lowed it'^''  explicitly  state  that  first  amendment  protection  of  com« 
mercial  speech  does  not  preclude  regulation  of  false  or  misleading 
advertising  Such  a  conclusion  is  consistent  wi(h  a  balancing  test  ap- 
proach to  regulation:  if  false  or  misleading  advertising  has  no  first 
amendment  value  because  the  distribution  of  untruthful  or  confusing 
product  iiiforniation  does  nothing  to  promote  informed  decision- 
making, fair  competition,  or  improved  distribution  of  resources,  then 
gON'enimeiit  regulations  aimed  at  eliminating  deceptive  advertising 
should  withstand  a  test  which  "assess[es]  the  First  Amendment  in- 
terest at  stake  and  weigh(s]  it  against  the  public  interest  alleged!) 
served  by  the  regulation."****®  Some  untruthful,  noncommercial 
speech  may  be  protected  b\'  the  free  speech  and  free  press  doctrines, 
because  \hv  exclusion  of  all  false  speech  from  first  amendment  cover- 
age w()uld  have  a  chilling  effect  on  speakers.'**^  The  Supreme  Court 
has  noted,  however,  that  this  consideration  is  not  as  compelling  in 
the  case  of  advertisers:  since  commercial  speech  is  motivated  by  prof- 
its, there  is  less  likelihood  that  regulations  will  chill  truthful,  pro- 
tected advertisiiig,  and  since  advertisers,  unlike  other  speakers,  can 


Srr  m    Staif  Reporl   supra  imlf  9,  al  122-56 

Carr\  v  Population  Strvs  Inl  l.  431  L'  S  at  712  ii  6  (Powell.  ]  .  concumng  in  pari),  see 
Ivxt  aix^nnpanviiig  note  94  supra 

Virginia  Stale  Bd  of  Pharinac\  v  Virginia  Citizens  Consuinir  Council.  Inc  .  425  U  S  at 
77(X-7.3 

Batr^  V  Sratf  Bar  of  An/  433  V  S  35(),  3H3  (1977).  Stan<lar(i  Oil  Co  of  Ca]  v  FTC:. 
577  F  2ti  65.3.  f>62  (9th  Cir  1978),  National  Coinin  ri  on  Egg  Nutnrioti  v  FTC,  570  F  2i\  157. 
162  (7th  Cir    1977)   cm    demrd.  99  S    C  t    H6  (l97Hi 

"*  BigrUm  V  Virginia.  421  U  S  809,  826  (1975).  uv  text  acx-oinpanving  notrs  34-35  supra 
■"(  Elrronfous  sialeinrnt  is  inevitabltr  in  frff  dfbatf.  and  must  be  proteclfd  if  the 
freedom*  of  eipres%ion  are  to  have  the  breathing  space  thai  lhe\  need  to  survive  '  New 
York  Tiine^  Co  v  Sullivan,  376  U  S  254,  271-72  (1964)  ((juoting  NAACP  v  Button.  371  U  S 
415.  433  (1963))  However,  the  Court  has  held  that  unlrtithful  speech  lias  no  first  amendment 
"vaJue"  In^K^lf.  even  out^v^e  the  commercial  c<mteit  Certz  v  Robert  Welch.  Inc  .  418  U  S 
323.  340  (197^  ^ 
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more  readily  substantiate  their^ claims,  implementing  the  regulations 
imposes  no  unreasonable  burdeiK^io 
I  What  IS  unclear,  however,  is  the  breadth  of  the  authority  the 
regulators  may  draw  from  Supreme  Court  dicta.  Because  no  Supreme 
Court  commercial  speech  case  since  Virginia  Phannacy  has  involved 
federal  regulation,  the  relationship  bet\\'een  the  FTC's  statutory  au- 
thority to  regulate  advertising  and  the  dictates  of  the  first  amendment 
has  not  yet  been  established.  Section  5  of  the  Federal  Trade  Com- 
mission Act  empowers  the  FTC  to  define  and  limit  "unfair  or  decep- 
tive acts  or  practices  in  or  affecting  commerce."  Under  this  broad 
inandate.'»2  the  FTC  has  long  exercised  its  power  to  proscribe  un- 
truthful and  misleadmg-aclvFrtising  >>3  The  FTC  has  been  permitted 
to  characterize  adv<yrtising  as  misleading  even  absent  an\  actual  cases 
of  deception,  rather,  the  test  is  whether  a  given  advertisement  is 
likely  to  deceive  ''^  Furthermore,  it  is  not  necessarx  for  the  FTC  to 
find  that  the  proscribed  statement  is  likely  to  deceive  a  majoritv  of 
consumers  or  even  the  average  consumer.  The  Commission  max  pro- 
hibit an  advertisement  which  would  mislead  "an  appreciable  or 
measurable  segment  of  the  pdblic  To  the  extent  that  the  Virginia 

Pharmacy  decision  allows  federal  regulation  of  misleading  or  un- 
truthful advertising,  then,  the  currentK  recognized  scope  of  FTC 
statutorx  authority  would  also  seem  to  survive  first  amendment 
scrutinx 


I  10 


V>rpnja  State  Bd   of  Phartnarx  v    Virginu  Citiznu  CnuMiuwr  C:ounal.  Itu  .  425  I  S  at 
771  n  24.  xer  te«t  act:x>inpatu  uig  n(^^v^  37.39  su;>ro 
i5  V  S  C    \  45<a>(n  fl97h) 
'»*  Both  the  Congress  and  the  court,  have  stressed  that  the  powers  granted  to  the  FT(  yyvfr 
intenl.onaJK  nunsp«-.ri<    >,.  order  to  g.ve  the  agencN  broad  authontx  to  ferret  out  and  eh.nmatr 
unfair  and  deceptive    bus.ne^s  practue.  ...  a  manner  thai  would  .,pt  be  possible  under  a 
clearer  and  more  restri(  r,vr^  statute    S    Rfp    No    597.  63d  Cong.  2i\  Srss    33  (1914.    H  R 
.1^1  ^'L^''    1142.  h3d  Cong  .  2d  Se..    19  (1914).  srr  FTC  s    Sperrv  &r  Hut<  hnuon  Co  . 
405  U  S   233.  239-44  (1972).  FTC  v   R  F   Keppel  &  Bro  .  291  f  S   3()4.  310-14  (1934) 

£  g  .  FTC  V  Wmstrd  Hos.er^  Co  .  258  U  S  483.  493-94  (1922).  Consolidated  Bcx>k  Pub^ 
isherv  l,u  V  FTC.  53  F  2d  942.  945  (7th  Cir  1931).  cm  demed ,  286  U  S  553  (1932)  Mdes 
Ub»  .  Inc  V  FTC.  50  F  Supp  434.  436-37  (D  D  C  1943).  affd.  140  F  2d  683  (D  C  Cir  ) 
cm   drnxrd  322  U  S   752  (1944) 

Charles  of  the  Ritz  Distnb  Corp  v  FTC.  143  F  2d  676.  679-80  (2d  Cir  1944>  Srr 
f^rneraUi^  DevfiopmeniMn  the  Lau  -Deceptive  Advmis^uf:,.  80  Hah v  L  Rf.v  HK15  1(^0  43 
(1967)  [hereinafter  Developuxenti  —  Deceptive  Adveriisxufi] 

Fed  V  FTC.  285  F  2d  879.  892  r.  19  (9th  C.r  I960).  ,rr  Aronberg  v  FTC.  132  F  2d  16,5 
16,  (7th  Or  1942)  (FTC  standards  arr  designed  to  protect  "  thr  ignorant,  the  unthn.king  and 
the  trrdulou,  )  Benrus  Watch  Co  .  64  F  T  C  1018.  ]045  (1964)  (a^lertis.ng  held  deceptive 
despite  a  poll  iba.  showed  that  onl>  14*  of  the  audienir  was  deceived)  affd  35^  F  2d  313 
(8th  Cir    1965).  cen    denied.  384  U  S   939  (1966) 

TTlis  IS  not  to  lay  that  Virginia  Pharviocy  will  have  no  impact  on  FTC  regulation  Given 
the  newly  rett)gniied  constitutional  prolecf.on  of  commercial  advertising,  the  FTC  will  bear  a 
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The  FTC  has  also  sought  to  proscribe  advertising  that  is  "unfiur" 
although  neither  untruthful  nor  deceptive.  For  example,  in  1964  the 
Commission  issued  its  "Cigarette  Rule,"**'  which  proposed  regula- 
tions that  would  require  that  cigarette  packaging  and  advertisements 
carr)'  warnings  highlighting  the  hazards  of  slnoking.  The  FTC  justified 
its  regulations  by  claiming  that  "a  method  of  selling  violates  Section  5 
if  it  is  exploitative  or  inequitable  and  if,  in  addition  to  being  morally 
objectionable,  it  is  seriously  detrimental  to  consumers  or  others."  **® 

In  1972,  the  Supreme  Court,  in  dictum,  approved  the  FTC  s 
criteria  for  proscribing  as  "unfair"'  advertisements  that  ma\  not  be 
deceptive.**®  However,  the  Supreme  Court  has  never  directl)  held 
that  clear  and  truthful  advertisements  may  be  banned  because  of 
their  alleged  unfairness  *^"    It  is  arguable  that  the  unfairness  standard 


heavier  burden  of  proving  that  a  disruptum  of  minrnercial  toinmunicatioii  is  justified  Srr  texl 
accuinpanving  iiote>  150-54  irr/ro  Moretiver.  the  courts  have  held  that  the  FTC  restnctKjMi 
must  have  the  least  possible  impact  on  protected  speech  St'e  text  atxoinpanx  ing  note  4A  supra 
These  limiting  factors  should  result  in  increased  freedom  for  advertiser*  See  Coase.  .^//lier/wing 
and  Free  Speech.  6  J  Legal  Stud  1.  33  (1977)  Bui  see  Note,  Vrs.  FTC.  There  is  a  Virf^iuia 
The'  Impact  of  Virpnia  State  Board  of  Phar^nacN  v  Virginia  Citizens  Consumer  Council.  Iiu  on 
the  Federai  Tradf  Commission  s  Reg^ulation  of  Misleadiufi  Advenising.  57  B  U  L  Rev  833.  85:2 
(1977)  (arguing  that  "onK  advertising  that  a  reasonable  person  could  interpret  as  making  a  false 
assertion  of  material  fact  should  be  subject  to  regulation/'  and  that  the  limiting  dictum  of 
Virginia  Phantuicy  suggesting  that  regulation  of  false  or  misleading  advertising  is  permissible 
should  be  ignored) 

FTC  Tradf  Regulation  Rules,  l^'nfair  or  Deceptive  Advertising  and  Labeling  of  Cigarettes 
in  Relation  to  the  Health  Hazards  of  Smoking,  and  Statements  of  Basis  and  Purpose  of  Trade 
Regulation' Rule.  29  Fed  Reg  8324  .  8324-75  (19M)  (hereinafter  Cigarette  Rule),  vacated,  30 
Fed  Reg  9484  ll965)  The  FTC  Trade  Regulation  Rule  was  obviated  congiessional  enact- 
ment of  the  Federal  Cigarette  Labeling  and  Advertising  Act  of  1965.  Pub  L  No  89-92.  79 
Stat  282  (1965)  (t^odified  a-v  amended  at  15  U  S  C  \\  1331-1340  (1976))  The  Act  afllrnu-J  the 
FTC  s  authontx  to  regulate  deceptive  c^garett**  advertising,  and  the  FTf!  still  mntituir\  lu  use 
its  "Statements  of  Basis  and  Purpose"  as  its  pnncipal  authont\  for  that  regulation  Srr  30  Fed 
Reg  at  9484-85 

Cigarette  Rule,  supra  note  117.  at  8355 

FTC  v   Sperr)  fit  Hutchinson  Co  .  405  U  S   233.  244  n  5  (1972).  ser  Thain  supra  nnlr  -1 

at  659 

The  Elman  Letter,  supra  nnte  46.  suggests  that  although  the  Supreme  Court  has  nnl 
specifiealK  allowed  a  ban  on  truthful  advertisitig  due  to  unfairness,  nevertheless  rt  (\i)r\  \m>\ 
intend  t«)  limit  the  FT(?  s  authontv  to  stop  unfair  advertising  Jd  at  2-3  Moreover  ihr  (  mirt 
will  have  to  decid*'  .what  is  the  scop*'  of  unfair  within  the  i-ontext  of  the  FTC"  .Act  and  (h« 
constraints  hnposed  b\  the  IFrrst]  Amendment     Id   at  3 

In  1978.  the  Supreme  Court  did  uphold  i  ban  nn  dirtTt  soliritattmi  b\  attnriu  vs  tiespih 
the  fact  thai  such  advertising  was  not  nevessariK  deceptive  or  misleading  Ohralil  s  Ohio  Sr.ire 
Bar  Ass  n  436  V  S  447.  464-68  (1978)  However,  the  Court  gave  great  weighl  to  the  argntnrnt 
that  such  solicitation  poses  a  unique  opportunit\  for  deeeptum  betaos*-  it  cannot  b*-  superM^eij 
by  bar  ofiicials  id 

The  Cigarette  Rule  was  siinllarK'  based  on  considerations  of  unfairness  .  however  the 
Rule  wai  drafted  before  the  Court  recognized  that  first  amendment  protection  extends  to  (inn 
mrrciaJ  speech  Set  note  164  infra 

36'J 
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used  h\\ihc  FTC  to  justif\  its*  proposed  ruleinaking  is  overly  broad  in 
the  cont^3^)f  first  amendment  protection,  and  therefore  exceeds  the 
constitutionaHlinits  of  FTC  authorit\  .  * 


A .  Deceptiveness 

1    Sniall\lbif(Tr1^ii^jm(l  Television  Comnwrcials 

Each  of  the  FTC  staff's  proposed  rules  is  supported  b\  a  separate 
argument  concerning  deceptiveness.  The  first  ruK-.  calling  for  the 
banning  of  all  advertisements  "  directed  to,  or  seen  b\  ,  audiences 
C()mpost»(l  of  a  significant  proportion  of  children."  ^^i  seeks  to  prevent 
deception  caused  b\  the  expIoitJition  of  those  fisteners  too  voung  to 
understand  and  evaUiate  commercial  messages'  Under  this  Hue  of 
reasoning,  if  small  diildren  are  incapable  of  understanding  and 
evahiating  adx  ertisements.  then  such  messages  can  hardlv  be  said  to 
contribute  to  informed  decisionmaking.  In  addition,  since  parents, 
and  not  children,  are  reaJIy  the  principal  purchasers.*"  it  is  argued 
that  advertising  to  ehildre!i  is  really  a  means  of  selfing  to  parents: 
advertisers  bypass  par^tMits'  intellectual  defenses  to  the  commercials 
themselves  and  substitute  miniature  screaming  salesmen,  parroting 
television  commercials 

The  FTC  stiiff  recommendation  was  based  on  research  findings 
sunnnarized  in  the  FTC:'s  rejection  of  an  earlier  proposed  ban  on 
televised  "premium"  advertising  for  children: 

[T]he  hterafiire  tends  to  support  tht*  tonclusions  thai  voung  chil- 
dren (1)  fail  to  understajj^d  the  nature  and  profit-inaking  purpose  of 
television  eon^njereials/  (2)  tend  to  trust  and  believe  television  ad- 
vertising indiscriminately.  (3)  tend  to  recall  onlv  simple,  concrete 
elements  of  commercials.  (4)  have  diflkultv  distinguishing  connner- 
cials  froiii  programs,  and  (5)  tend  to  want  v\  hates  er  prtwlucts  are 
advertised  on  television 


C'hildrrii  s  Advt  rlntn^  Proposals,  supra  noff  1    fit  179^19 
Fli    Slaff  RfporJ.  supra  uotv  9.  at  2M  67 

Sit  \SF  Research,  supra  note  20.  at  m«43.  Note.  Little  Ears,  supra  not**  20.  at  1151. 
text  attDinpam  ing  notes  194-95  infra 

For  rxainpl...  the  FTC  Staff  Report,  supra  uoW  9,  argues  that  childreti  s  requests  for 
given  brands  of  cereals  and  snati  foods  are  freijuenth  granted  b\  parents  Id  at  96-99  This 
wntent.ot)  is  supported  bx  studies  dmu^^ed  in  thr  NSF  RESEARCH,  supra  note  20.  at  v.  103- 
04  However,  the  NSF  report  also  notes  that.no  stud>  of  televisifin  advertising  to  children  has 
yet  determined  its  impact  on  the  overall  nutritional  content  of  children  s  diets   hi   at  v.  10« 

Premium  Report.  Mupra  note  4.  at  15070  (footnotes  omitted),  tee  NSF  Reseahch 
supra  note  20.  at  25.  27-28.  FTC  Staff  Report,  supra  note  9.  at  82-91.  22K28  * 
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The  FTC  expressly  cautioned,  however,  that  the  research  results "® 
diJ  not  justify  the  conclusion  that  advertised  "premiums/*  let  alone 
all  advertising  directed  at,  children,  were  mherently  deceptive. 

"  lixe  FTC  staff,  in  making  its  proposed  regulations,  relied  on  the 
FyrC's  authority  to  regulate  deceptive  advertising..  This  authority  was  rec- 
ognized as  eariy  as  1934,  when  in  FTC  v,  R.F.  Kepp^l  Brothers 
the  Supreme  Court  approved  the  FTC's  ban  oli  an  advertising 
techni(|ue  that  took  advantage'  of  children's,  nai^te  by  offering  in- 
ferior cand\-  at  ir^ated  prices  through  the' use  iff  an  enticing  packag- 
ing device.^29  \^re  recently,  the  FTC  has  \xfed  its  regulator)*  paw- 
ers  tu  prohibit  {oy  commercials  whicH  used  sophisticated  camera 


SigniBcanth.  there  is  no  consensus  among  researchers  on  the  policy  iinphcations  of  their 
Stales  pn  advertising  apd  children  Two  Univer$it\  of  Pennsylvania  researchers  argue  that  one  s 
vie\«i  as  to  the  value  of-coininercials  depends  on  one's  theor>  of  child  development.  Robertson  & 
Ross  iter.  Children  and  CommvrQial  Petsuasion:  An  Attribution  Theory  Analysis,  J  Con- 
sumer Research.  June  1974.  at  13.  20.  '^^Icaming  theorist,  who  believes  that  children's  under- 
standing develops  through  experi«iiice.* would  consider  commercials  to  be  positive  input  enhanc- 
ing children's  understanding  (^.ifieirvenvironment  On  the  other  hand,  one  who  believes  that 
children  move  through  fixed  ^ei.pifyevelopment  at  a  predetermined  rate  would  conclude  that 
small  children  are  incapable  of  uncfe^rstandin^.commercials.'and  therefore  withholding  coininer- 
ciafs  uill  not  retard  thcif  dtvelopment-as  c^^isumers.  See  id.  But  jef  JTiain,  supra  note  4.  at 
679-82  ^suggesting  (hat  even  though  further  research  may  be  fleces$ar>.  the  government  should 
not  wiitjbe»<tfp  talcing  action)  '  '  /  .  j 

Despifr  Ihe  uncertainty  of  the  research  re$£Jts.  exposure  to  commercials,  and  the  re/iltant 
interaction  between  children  artd  their  parents,  may,  teach  children  about  the  true  nature  of 
advertising'^nd  the  commercial  process.  Insulating  small  children  froti^  televisi9n  commercials 
merely  delays  '*consumeV^*ocialization."*the  process  by  which  childr^  learn  to  become  skeptical 
about  advertising  This  argument  is  bolstered  by  the  FTC's  recognition  that  older  children  tend  , 
to  be  more  sleep tical^^about  television  commercials  than  do  younger  children.  FTC  Staff  Report. 
tupra  note  9.  at  9N92.  ^ 

As  a  rf?sult  of  these  divergent  views,  the  National  Science  Foundation  has  concluded  that 
there  is  imufficipnt  evidence  Jo  enable  researchers  to  conclude  what  effects  television,  and  the 
resultant  parent-child  interaction,  have  on  the  "'consumer  socialization"  of  children  NSF  RE- 
SEARCH, supra  note  20.  at  127-31 

premium  Report. '^jupra  note  4,  at  15070  The  Commission  concluded  that  w  hatever  the 
sensory  impart  of  commercials  on  children  ^might  be.  a  ban  was  not  justified  sini*e:there  was  not 
sufficient  ei-idence  that  television  premium  advertising  induced ^'the  purchase  of  unsatisfactor^ 
products  Id  at  15072 
>«  291  Vi  304  (1934). 

Id  af  314  In  its  Qgarette  Rule,  supra  note  117,  the  FTC  claimed  a  longstanding  special 
authority  to  pro^hulgate^egulati<)(^  protecting  children 

Thus,  throughout  the  law  in  general  and  ufder  Section  5  of  the  Trade  Commission  Act  m 
particular,  it  ha^  been  recognized  that  minors  constitute  an  especialK  vulnerable  and 
susi-eptibie  class  requiring  special  protection  from  business  practices  -that  would  not  be 
unlawful  if  they  onl\  ifWolved  adults  Accordingly,  a  marTceting  practice,  directed  in  a 
substantial  part  toward  minors,  that  interferes  substantialK  and  unjustifiedly  with  their 
freej^rm  of  buying  choice  is  an  unfair  or  deceptive  act  or  practice  ev^h  if  it  is  not  espe- 
cially |>ernicious  as  to  ad&ilts 
Id  at  8358 


sEys'1iq0tnit^KSim  law  review/  J^^^.,^^^;540m 

techniques  to  deceiye  cKiJ^ren  about  a. produce's  '1ifelik^;V '^iial^^^^ 
iXie^}^^  and  has  ruled  ihaf?C(^rtairi  Wonder  Br^4advertis^ir$^j|^ 
vv^re  false  and  jnislead|ng^ because  they  induced  small  childreig^^^l^ 
lieye  that  Wonder  fireudj^iroduced  extraordinary  growth.^^l^' 

Tjfe  FTC  staff  drew  additiopal  authority  for  the  scope  of  its  reg- 
ulatory power* from  a  provision  of  (he  Federal  Communications  Act  . 
^.which  requires  television ''and  r?dio  stations  to  clearlv  identify-  paid 
adY|rtisements.^32   jh^  peg  had  explained  that  this  statute  was  in- 
,     tended  to  prohibit  practicq^  that  conflicted  with  the  public  interest 
responsibilities  of  l^censeeSrV  "an  advertiser  would  have  an  unfair  ad- 
^  vantage  over  listeners  if  .they  could  not  differentiate  between  the 
r    program  and  the  commercial  message,  and  were,  therefore,  unable  to 
•  take  its  paid  sta^u^into  consideration^^&sessing  the  message."  If 
adults  need  prptect|6iri  froiir  ^^^^iflHp^hich  blurs  the  distinction 
between  program mfng  and  ^'^>ffw||Mh'e  FTC  staff  argued.  *then 
children,  who  do  nor  uilderstan^BB^MKction  should  be  protected  - 
from  their  o\yx}  coriceptbal'^^hortcofflj^lP^ 

.  Citations  Uo  ptecedep^^^  a  superficial  application  of  the  Su- 
preme Coiu-tV,i^gt|andp^  however,  merely  mask  the  scope  of  the 
FTCs  propdsi^a  arfioi^^^  the  situations  in  which  FTC  regu- 

lation was  sustairled  .:ffl|^  advertising  techniques  which  con- 

cealed jhe^i|^r|^&^^^^^  or  Xhe  deficiencies  of 

P'^od^ts.*^^'^^^  methods  are  wholK  consistent  " 

\  yN\\]^:Wirg^ie^F^  clarifying  advertisements  'the>  foster 

^  coinin^rt^atlonvp^^  ihfoihnaftion.  The  FTC's  proposal,  on 

the  otHj^r  handfi/WbpI^^^^  but  rather  elimi- 

nate ffvl^ste^afpfKi^g^  the  least  "intrusive  manner,  the  FTC 

staff,  ha^  on ,b&^       minimal  evidence,  proposed  the  broadest 

tl^i'sjbie  intrtSbi&iyWn  the  distribution  of  commercial  information  to 
^    children. ' 


/#    ^  "\Topp€rr  .Cbrp  ^  79  F  T  C  681.  683  (1971).  Mattel,  inc  ,  79  F  T  C  667.  669  (1971). 

rrr  Pontinmtal  Baking  Co  .  83  F  T  C   865.  961-62.  modified.  83  F  T.C   1105  (1973). 
modified  and  enforced,  532  F  2d  207  (2d  Cir  1976) 

»"  FTC  Staff  Report,  supra  note  9.  at  221-23  (construing  47  U  S  C   ^  317(a)(1)  (1976)) 
Childrrn  s  Television  Repoij^.  supra  note  3.  at  39401.  50  F  C  C  2d  at  15.  quoted  in  FTC 
Staff  Report,  supra  note  9.  at  221  ■  > 

»**  FTC  Staff  Report,  supra  note  9.  at  224-25  '    '  ' 

See  text  accompanying  notes  128-33  supra 
See  text  accompanying  notes  155-65  infra 
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2,  I mplkd.  Deception  and  the  Hazards  of  Sugar    ^  « 

The  FTC's  second  proposed  ban.  on  commercials  for  higHlv  sug-^ 
ared  foods  directed  at  children  aged  eight  to  eleven,  also  represent^^ 
an  unc-onstitutional  extension  of  the  FTC's  statutory  authority  to  regu-^y 
late  deceptive  commercial  practices.  The  staff  argued  that  children's^ 
ajfivertising  is  deceptive  if  it  does  not  reveal  all  of  the  adverse  infor-  ' 
mation  about  the  product — a  t\pe  of  "implied  deception,"*^''  Conl- 
mercials  for  sugared  foods  are  alleged  to  be  deceptive  not  because  . 
the\  make,  positive  statements  claiming  that  eating  sugar  is  healthful; 
but  because  they  suggest  that  eating  sugar  is  pleasant  without  irten- 
tioning  its  harmful  side  effects.*^®   This  proposition  threatens  aU/&d- 
vertisers.  however,  because  it  is  not  limited  to  children's  advertis- 
ing:the  FTC's  argument  about  sugared  cereals  could  requii^e  all 
advertising  to  become  a  catalogue  of  cx)nsumer  information,  its  selling 
purpose  completel)  obscured.^^f    Furthermore,  the  FTC's  proposal 


FTC  Staff  Report,  tupra  note  9.  at  164-65-  i; 
The  Staff  Report  asserts  that  the  advertising  is  misleading  because  it  portrays  candy  and 
sugared  cereals  as  "desirable."  <f/  at  164.  and  suggests  that  eating  them  is  "the  norma],  perva- 
sively accepted  thing  to  do."  "fulK  consistent  uith  good  health."  id.  at  165.  \vithout  revealing 
that  sugared  products'  contribute  to  cavities  and  can  lead  to  obesity.  Id.  at  166-67. 

»*•  Thain.  supra  note  4,  at  668,  In  the  case  of  cigarette  advertising,  for  example,  th^  fTC 
argued:  <     '  .    a  j 

[A}dvertising  has  associated  Hgar^tte  smoking  with  such  positive  attributes  as  con- 
tentment^, glamour,  romance,  youth,  happiness,  recreation,  relaxation,  comfort,  and 
sophistication,  at  the  same  time  suggesting  that  smoking  is  an  activi^>  at  least  consistent 
with  ph\4ical  health  i^nd  well-being.  ... 
*  It  is  a  decefitive'46t  or  prjt(;tice  for  an  advertiser  to  make  representations  concerning 

the  satisfactions  to  ^j'j^<;rive<^  frptn  using  so  hazardous  a  product  as  cigarettes  without,  at  . 
the  same  t|r^e.  disctd^ng  the^angerV  to  health  involved  in  its  use. 
Cigarette  Rule,  supra  notr'  IIT.  at  83l56,  Houever.  the  Cigarette  Rule  may  he  distinguished 
from  the  current  rulemaking  because  of  the  greater  harm  to  health  resulting  from  cigarette 
smoking  See  text  accompany  ing  notes  208-09  in/ro.  In  addition,  the  Cigarette' ^le  was  based 
on  considerations  of  "unfairness"  rather  than  the  relatively  unsubstlntial  deceptiveness  argu- 
ment See  note  164  infra 

A  further  extension  could  force  those  advertjbing  l&rge  automobiles  and  gasoline  to  warn 
about  air  pollution,  small  car  advertisers  to  discu^ss!t*|i^  added  risks  that  light x:ars  pose  in  acci- 
dents|[aspirin  advertisers  to  warn  about  stniga£i^isorders;  and  coffee  manufacturers  to  warn 
l^ut  nervousness  and  excess  acidit\  »^  668-69  The  rationale  behind  the 

FTC's  analysis  has  already  been  pushed  to^S^pf(n(me  by  pr^^sals  that  the  psychological  ele- 
ment of  "image-based"  advertismg  should  be  efiminated  as  either  deceptive  or  unfair  One  such 
proposal  was  to  ban  any  adveftising  which  displays  products  in  proximitN  with: 

(I)  a  dramatic  display  of  emotional  pleasure;  or  (2)  the  satisfaction  of  emotional  needs  or 
dfsires;  or  (3)  the  alleviation  of  emotional  anxieties  or  fears,  where  such  pleasure,  satisfac- 
/        tion.  or  alleviation  is  substantially  unlikely  to  be  similarly  engendered  bv  the  actual 

product  or  use  of  the  product  or  product  tvpe 
Reed  fit  Coalson.  Eif^H^eenth-Centurij  Legal  Doctrine  Meets  Tuentieth-Centunj  Marketiufi 
Techniques  FTC  Regulation  of  Emotionally  Conditioning  Advertising,  II  Ga.  L.  Rev  73CI. 

n  ^  ^ 
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presents  an  expansion  of  currently  recognized  FTC  authority.  The 
courts  have  held  that  the  FTC  has  only  limited  authority  to  find  that 
advertisements  are  deceptive  hecause  of  what  they  fail  to  say,^^*  in 
general,  findings  of  alleged  deceptioh  are  upheld  only  when  the  omis- 
sion renders  the  advertising  claims  untruthful. 

In  S'ational  Cowwissiou  on  Ep^g  \uirition  v  FTCJ^^  the 
SeventK'tirciiit  upheld  an  PTC  cease  and  desist  order  which  barred 
an  egg  pro^lncers'  trade  group  (NCEN)  from  incorrectly  alleging  in  its 
advertisenvents  that  there  is  no  scientific  evidence  linking  eggs  to 
heart  disease.**^  The  \CE\  decision  is  consisbQiit  with  the  Virginia 
Pharmaaj  policy  of  careful  line-drawing  in  regulation  involving  first 
amendment  rights  of  advertisers.  Advertisements  mav  be  found 
deceptive  —  and  therefore  constitutionally  and  statutoriK  subject  to 
FTC  sanctions  —  when  they  misrepresent  som^  objective  and  material 
fitct;  NCE!S's  advertisements  could  be  regulated,  therefore,  to  the 
extent  that  the\  "categorically  and  falsely  denied  the  existence  of  evi- 
dence that  in  fact  exist[ed]  " 

The  extension  of  first  amendment  protection  to  advertising  under 
Virginia  Phannaaj  would  be  worthless  if  the  FTC  were  free  to  pro- 
scribe advertising  simpK  because  the  advertisement  is  effective  and 
the  FTC  finds  the  product  it  offers  less  than  perfect.  If,  as  the 
Seventh  Circuit  held  in  SCEW  the  first  amendment  limits  the  FTC's 
power  to  order  balancing  statements  to  those  instances  in  which  a 
balancing  statement  "is  necessary  -to  prevent  [future]  deception  .  .  . 


775  (1977)  L  iidtT  this  sthfinf  the  usf  of  the  slogan  "Coke  adds  Life"  would  be  illegal,  and  "the 
statement  that  Pel  Milk  makes  you  happy.'  accompanied  by  the  gleeful  pounds  of  jovous  chil- 
dren. prohahK  would  make  that  advt* rfisetnent  tinfair  since  actual  use  of  milk  is  substaiitialU 
unlikrK  tf\  prnerate  similar  dramatic  displaxs  of  einotmn  "  Id  at  776  It  is  difficult  t^TTTis^ 
trnguish  this  exlTriMf  vi*-w  from  the  position  taken  hv  the  FTC  staff  See  also  Note.  Psijchotogi- 
cul  /Kdvertistufi,  A  Seu.  Area  of  FTC  Regulation.  1972  Wis  L  Rev  1097. 

E  g. .  FTC  V  Simt-on  Management  CorR..  532  F.2d  708.  715-16  (9th  Cir.  1976)  (wfight 
reduction  clinics  not  required  to  disclose  that  drugs  utilized  in  treatment  were  not  approved  h\ 
thcJ*DAl  All>ertv  v  FTC.  182  F.2d  36.  39-40  (DC  Cir  1950)  (advertisers  not  forced  to 
dis^ss  the  limitations  of  an  iron  supplement) 

**'  Sec  ^enerailij  Developments -Deceptive  Advetiisiiifi.  supra  note  114.  at  1047-51 
.        570  F  2d  157  (7th  Cir    1977).  cen   denied.  99  S   Ct   86  (1978) 
Id  at  164 

•'^  Virginia  State  Bd   of  Pharmacy  v   Vir^^nia  Citizens  Consumer  Council.  Inc  .  425  U  S 
748,  770-73  (1976).  jit  teit  accompanying  notes  29-39  supra 

570  F  2d  at  163  The  \CE\  argued  that  its  advertisements  constituted  the  expression  of 
the  group's  opinion  on'  a  coiitrbversial  public  issuer  Such  an  opinion,  it  argued,  had  'higher  * 
constitutional  value  than  mere  commercial  speech  and  therefore  was  more  resistant  to  regula- 
tion Id  at  162-63  The  court  rejected  this  argument,  finding  ^that  the  advertisements  were 
"made  for  the  purpose  ^of  persuading  the  people,  who  read  tht^q  to  buy  eggs-    Id  at  163. 
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or  correct  the  effects  of  past  deception/^ '^"^  then  it  must  be  similarly 
unconstitutional  to  bar  advertisers  from  inerely^representing'their 
products  in  a  favorable  ligHt^.V:-^-^^^*^^  -^^       <  v  -  < 

3.  Overly  Broad  Regulation^.  .^  "^  ^  \  ' 

Although  the  extension  of  first  amendment  rights  to  commercial 
speakers  does  not  protect  deceptive.  aidvertJsing,'^^^  courts  haVe  held/ 
after  Virginia  Phonuacy,  that  regulations  of  deceptive  speech  must  be 
narrowly  drafted  and  closely  examined,^*!?  Prior  to  Virginia  Phar-, 
macy,  the  FTC  had  broad  authority  to  reach  conclusions  about  the 
effects  of  advertising  and  the  propriety  of  remedies;  and  courts  could 
upset  FTC  orders  only  if  they  were  "unsupported  by  substantial  evi- 
dence****^ or  "arbitrary,  capricious,  [or]  an  abuse  of  discretion  ' 
The  exten?rion  of  constitutional  protection  to  advertising  has  raised  the 
standiird  of  review,  however,  allowing  the  FTC  to  impose  prior  re- 
straints on  advertising  only  when  they  are  "reasonably  necessar\'  to 
accomplish  the  remedial  objective  of  preventing  the  violation.  ' 


y  :  .ftt  154  (citationi  omitted). 

'v'^      *^  Sc>  XexX  accoinpanving  notes  106-07  supra. 

V  V  A*»  ^J:^:;;SUr|^ard  Oil  Co.  of"  CaL  v.  FJC.  577  F.2d  653.  660-63  (9th  Cir  1978).  Beneficial 
j^yCoi^,  y^¥TC,'S4j  F  2d  611.^»^i20  (3d  Cir.  1976).  cert  denied,  430  U.S.  983  (1977). 

if  jl^ais  been  suggested  that  the  overbreadth  doctrine  should  not  be  used  to  strike  doUn 
iiUtutps  regulating  commercial  speech.  Bates  v'  State  Bar  of  Ariz  ,  433  U  S  350.  380-81  (1977). 
"ibihment,  Commerciat  Speech:  Foreclosing  on  the  Overbreadth  Doctrine.  30  Fla.  L.  Rev. 
4^^>;488-90  (1978).  But  w  Bigelow  v.  Virginia. '421  U.S.  809.  815-18  (1975)  (indicating  that  the 
statute^HmcK  down  on  other  grounds  might  also  have  been  subject  to  an  overbreadth  attack). 
The  Suprein^^Court  has  reasoned  that,  '^sjince  advertising  is  the  sine  qua  non^of  commercial 
;  Ihere  is  little  likelihood  of  its' being  chilled  by  proper  regulation  and  forgone  entirely  "' 
Vir^j^ta  State  Ed  of  Pharmacy  v.  Virginia  Citizens  Consumer  Council,  ^nc.  425  U.S  at  771 
m^f^The  likelihood  of  such  a  "chilling  eflect" 'is  the  principal  fear  that  jus^^^&^the  use  of  the  > 
overbreadth  doctrine.  See  Bates  v  State  Bar  of  Ariz  .  433  U.S.  at  380  r[T]T(«f)ustification  for 
the  application-  of  overbreadth  analysis  applies  weakly,  if  at  all,  in  the  ordinar)  commercial 
context.").  This  does  ftot  mean,  however,  that  the  Court  would  refuse  to  stril:e.  down  an  overl> 
broad  statute  which  reaelicd  beyond  acceptable  goals  to  ban  constitutionally  protected  speech. 
See  Butler ^lichigan.  352  U  S  380.  383-84  (1957)  (statute  prohibiting  distribution  of  materials 
offensive  to  children  held  to  be  overbroad  because  of  its  impact  on  the  availabihty 

my  ■  ^ 

Corp  V  FTg^i>42  F.2d  611.  619  (3d  Cir  1976),  ctri  dcnitd,  430  V  S  983 
'ner-l^iliberf^©' V.  FTC.  562  F. 2d  749.  770-71  (D  C  Cir  1977)  (Supplemental 
iiljn  for  IldjcanYig^.  c«rt.  denied,  4^5  U.S.  950  (1978).  Comment.  The  Right  to 
fiptf  4tr'^t  802  ("WK^n^.a  right  to  receive  is  established,  the  burden  should  shift 
cnt  to  jus^K;^  the  disruption  of  communication  "). 

;el  tr>  ^ndards  seetns  to  be  required  under  fhe  balancing  test  for  commercial 
itfon^s  p^qpitftjikp'l^^^"  tlJt^govem/nenta!  interest  that  compels  correction 
,r    *^  ^^'^  *    '^'^  •  ^ 
.  9 
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Ib-festrr^'tip^^  on  advertising  will  be  upheld  only  to  the  extent 
'effectively  cures»deceptiven(j^^,»w    Given  the  evidence  that  . 
thods  of  adverl^ising  to- children  are  not  deceptive,  and  that  f 
the  deceptiv.eness  deemed  "inherent"  in  advertising  directed 
Jren  may  be  eliminated  by  less  restrictive  means,  it  is  apparent 
hf  first  amendment  demands  a  case-by-case  analysis  of  chil- 
t's  advertisements  and  does  not  permit  sweeping  regulation  of  an 
eritire  class  of  advertising,  ^^'^  ^ 

The  FTC's  first  proposal  assumes  that  all  advertising  directed  at 
children  aged  eight  to  eleven  is  necessarily  misleading,  and  that  no 
regulation  short  of  an  outright  ban  can  cure  its  deceptiveness.  The 
National  Science  Foundation  (NSF),  however,  suggests  that  certain 
techniques,  such  as  separation  devices  which  would  clearlv  differen- 
tiate commercials  from  programming,  the  requirement  of  simplified 
language  to  communicate  nutriticSnal  information,  or  the  use  of  more 
effectively  posed  disclaii  ners,  might  cure  much  of  the  alleged  decep-,  ' 
tiveness  of  advertising  directed  at  small  children.'" 

^  Problems  of  overl)  broad  application  similarly  plague  the  second 
proposal,  a  total  ban  on  advertising  of  highly  sugared  products.  As 
argued  above, "implied  deception"  is  not  a  constitutionally  accept- 
able basis  of  regulation.  But  even  if  the  FTC's  implied  deception  ar- 
gument were  to  support  some  regulation  of  deceptive  advertisements 
for  sugared  foods,  it  would  hardly  jiistify  the  broad  ban  suggested'*'' 
by  the  FTC's  ^second  proposed  rl^ulation.  This  proposal  fails  to  con- 
sider the  deceptiveness  of  individual  methods  and  advertisements  and 
instead  concludes  that  all  advertising  methods  which  are  now 


^Ouh*xi^S"the  tntirretts  served  by  advertising,  sec  text  accompanying  notes  34-36  supra,  then 
.t,^Kition  may  be  constitutionaJ  onI\  to  the  extent  that  a  harm  requiring  government  inter- 
vention has  been  shown  This  is  in  contrail  to  the  treatment  aiforded  obscene  sperch.  which 
may  be  regulated  without  proof  of  harmful  effects  because  "ob$cenit\  is  not  protected  expros- 
lion  '■  Ginsberg  v   New  York.  390  V  S.  629.  641  (JOSsf 

»•*  Standard  Oil  Co  of  Cal  v  FTC,  577  F  2d  653.  662  (9th  Cir  1978} 
'•^  In  an  earher  matter,  the  FTC  indicated  that  it  prefers  case-bx-case  anaUsis  of  allegedh 
deceptive  commercials  to  broad  rulemakmg  for  administrative  reasons  whoIK  separate  from 
constitutional  concerns  'There  are  .^j(»tinct  advantages  in  proceeding  on  a  case-b\  *c:asy  basiV 
where  the  evidence  (surroundi^r^  thf  cot^troversv]  is  less  than  clear-cut  Particfilar  com- 
mercials can  present  more  txjncrete  fact^j^ihe  Commission's  consideratioiv  As  a  rrsult  nxire 
specific  guidelines  ma>  emerge  '  Premiuin  Report,  supra  note  -1.  at  I5(JT2 

'»*  ISiSF  Research,  supra  note  ^0.  at»  vii  (Recommendation  for  Fului*  Research*  The  NSF 
was  critical  of  much  of  the  research  completed,  citing  researchers  ^ilurr  \o  slud\    represrnta-  • 
tive  tainples  of  coinmerciaJs'  to  support  the' broa<l  conclusions  being  derived  frtitn  empirical' 
r^learch  Id   In  *hort.   'little  is  knowji  alioul  children's  comprrheiisioij  of  p(t>Hucf  claims  pre- 


*    •  •     1   r 

cntrd  via  techni^Ue^that  are  easiK  uiiderstood  b\  adults  '  Id  at  .iii 
.****Ser  text  ac^in^tiying  notesj.ip7-47  supra  4r>  ^'^^^  * 

See  FTC  Staff  Report.  luproTote  9.  at  331  33  ^^T^'^  " 

\  37o 


3S9 


Junr  lOTor  .  .  ChlLDHES'S  ADVEHTISISG 


einployed  or  might  potentially  be  used  to  sell  highly  sugared  foods 
are  incurably  dec•eptive.**^^  The. better  ren>j?dy  would  be  to  promul- 
gate regulations  to  correct;  each  , aile^^  deceptive  practice. 
^  The  available  research  'dbe^^^liibt  support  the  broad  reach  of  the 
proposed  regulation;  on  the  contrar>.  the  NSF  has  noted  that  "there 
is  .  .  preliminary  evidence  indicating  that  information  aboufthe 
nutritional  contend  and  Value  of  food  products  can  be  efTectively 
communicated  to  children  .  .  .  within  con^jnercials."  and  has  rec- 
ommended 4'urther  research  to  discover  t^Jfe  most  effective  nieaijs  of 
teaching  children  about  the  nutritional  consequences  of  their 
diets. In  proposing  the  broad  ban,  the  FTC  staff  rdied  on  an 
.^argument  it  had  made  to  support  its  1967  proposals  for  regulation  of 
cigarette  advertising:  ^^^^^      cigarette  commercials,  the 

staff  argued,  the  cumulative  effect  of  the  bari'age  of  sugared  food  ad- 
vertising had  been  to  establish  **a  barrier'to  adequate  .  .  .  knowledge 
andfappreciation  of  the  health  hazards/' The  FTC  broadK  regu- 
lated cigarejte  advertising  as  a  clas^but  it  did  not  ban  cigarette  ad- 
vertising. Instead,  it  proposed  health  Warnings  to  counteract  the 


Ser  !</  at  332  But  see  Premium  Pepurt.  supra  note  4.  al  15072  (FTC  resolvfd  to  prcxffd 
tgainst:;»i^ve|ti.^ing  directed  at  children  on  a  case-b>-casc  basis) 

""i'^^^tt  frequenll\  invoked,  and  the  courts  have  approved,  the  reined\  of  afTirma- 

tive  di^S^iucJo  correct^decepti  adverttsing  £  g  .  Ward  Labs  .  |nc  v  FTC.  276  F.2d  952 
(2d  Cir.)  (advertiser,  required  to  disclose  that  baldness  reniedx  was  effective  for  ouU  on*-  rela- 
tWely^uncomi^On'fori^of^^^^^  cert,  tirnivd,  3M  I'  S  827  (196()).  Firestone  Tire  6c  Rubbrr 


Co 
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72)  (tire  advertiser  re(|uired  to  mention  effec  t  of  various  operut. 
Vy.  4S1  F  2d  246  (6th  CiTXccri.  ticnuul.  AU  V  S   1112  (J973), 
562  F  2d -749.  759-6|^(D  C  Cir   1977).  a'rt  tlenicd,  435'j|:S. 


note  2(P&t  107.  sec  Ul   al  104-05    ij^idencc  in  the  FTC  SidS( 
^■tegl^niques  employed  b\  television  coinmerciaU  mighf'be  used  to 
l^Cf^f*  Joaii  Canz  Coone\,  President  of  the  Children  s  Tele^  isinn 
•t/^^^nu^ms.  Sesame  Sirtel  knd-Thv  Electric  Coiupant/.  wfrre 
commercials  In  Ordtrr  to  juccessfylb  educate  children   FTC  Staff  Reports 
lupra  note  9.  at  79  n.96  .  .  /  • 

'       NSF  RESEARCH.->^pra  note  20,  at  108  strikingly .  though,  the  propoVed  regulation 

m$  to  overlook  the  fai^^hat  parents  and  schooN.^HelevMinii^^nmercials  should  p\ii\  the 
^i^.  lo\e  in  te;^ching  childreiwwhat  and  when  to  eat'  Studj<»s  have  suggested  that  if  parents 
^tne:f  'inpre  about  nutritiolA  tht|^' would  super\-ise.  their  thilchtirs  mating  habits  niorr  eK»sely 
"<?^?  9|ancey-Hepburn,  Hi^e\  &  Nevill.  Chihirvn  s  Bt  havwr'^Kvfj^ntst'^  to  T\'  h'oiul  Aikeriiu  - 
^r^nlj,  6  J  #CuTlUTlON  El5uC  93.  94-95  (1974)\researrh  revt-alw!  that  children  of  mothers  who 
•'hia  knowledge  of  the  validity  of  nutritional  claims  in  snark  AmkI  advertisements  wt-re  Ifss  in- 
terested in  the  advertised  ft)ods),  see  NSF  Research,  supra,  at  142 

i«2  pre  Staff  Report,  tuprti  note  9.  at  173  (explaining  Cigarette  Rule,  supra  notf  117,  al 
8357) 

Id:  at  173  74. 
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cunnilutjve  harm  of  industry  advertisements,**)^  The  present  pro- 
posal to  ban  television  advertisements  for  highly/siigared  products 
goes  f^r  beyond-this  measured  means  oP  regulation. 

Finally,  the  overbreadth  of  the  FTC's  ban  on  advertisement  of 
sugared  foods  is  revealed  by  its  third  proposal  —  the  requirement  of 
"nutritional  and/or  health  disclosures"  to  balance  advertisements  for 
less-highly  sugared  foods.  If  thfc  less  intrusive  remedy  of  dis- 
'/Ji  closure  will  cure  the  alleged  deceptiveness  of  advertisements  for 
products  whose  sugar  content  falls  below  some  cut-off  point,  then 
the  argument  that  no  amount  of  disclosure  could  cure  the  alleged 
deceptiveness  of  commercials  for  products  with  slightlv  inore  sugar 
is  djfll^cult  to  accept.  ,  o 

B  Uufairrfcss 

In  1972,  the  Supreme  Court  cited  with  approval  the  "Cigarette 
Rule"  criteria  developed  b\  the  FTC  to  proscribe  business  and  adver- 
tising practices  which,  although  not  -false  and  deceptive,"  were  "un- 
fair": ^ 


'■(1)  whether  the  practice,  without  necessarih'  having  been 
previously  considered  unlawful  .  .  .  is  within  at  least  the  penumbra 
of  some  common-law,  statuton-,  or  other  established  concept  of  un- 
fairness, (2)  whether  it  is  immoral^  unethical,  oppressive,  or  un- 
1  scrupulous;  (3)  whether  it  causes  substaiitial^jury  to  consumers:^ 
(or  competitors  or  other  businessmen)."*®^ 


Cigaretje  Rule,  supra  note  117.  at  8373-74   In  the  ^$We  context,  a  1967  FG(j  V'rcJer"' 
required  I  hit  broadcast  advertising  for  cigarettes  be  balanced  by  public  service  antiouncements 
about  rhe  haza^r^  of  smqlcing  Station  WCBS-TV.  New  York' N.Y..  8  F  C  C. 2d  381.  aff'H  sub 
now   Applic^^ihty  of  the.  Fairiiesi^,J>octrine  to  Cigarette  Advertising,  32  Fed.  Reg.  13161. 
13173.  9  F:.C  C2d  921.  94'9*50  ^1967).  aff  jfr^sub  now   Banzhaf      FCC,  405  F.2d  1082  (D  C.  v 
Xlir  1968).  cerf  denieti.  396  U.S.  842  (1969")^^i'n  upholding  the  FCC  rule,  the  Court  of  Appeals '^J^^*: 
J%Oled  that  a  "balanced"  df^uSsioTi  of  the  dangtrrs  of  pancer  promoted  first  amendment  interests  , 
fnW^fos faring  thev'widesP possible  debate  and  dissemination  of  information  on  matters  of  public 
ly^ji&rtance  *  Bahzhraf  v'  FCQ  405  F  2d  1082.  1102*03  (D  C  Cir  1968),  cen.  denied.  396  U  SL 
^!84^  (1969)    *  a        '  '  . 

The*  FTC  and  FCC  orders  mandated  public  health  advertising  and  warnings  to  balance 
l^vertise^ents  f6}^  cigarettes  FolloN^ing  the  rulii)j^  in  Banzhaf,  cigaret'te  smoking  declirte^Tiia- 
xtionalM  for  jhe  first  tiine^  Fearful  of  invoking  arftuVust  liability.*  cigarette^ihanufacturer?^  could  v 
not  umlaterallv  \jop  broadcasting  pigarette  commercials.'  and  thereby  eliminate  the  widespreid*^^ 
"balancing"  public  health  announcements  However,  the  frtdustn^'s  lobbyists  did  prevail  upon 
Congress  to  ban  cigarette  advertising  on  radio  and  television,  and  thereby  cut  down  on  the 
effective  antismoking  ^v^rtiitng  See  Capital  Broadcasting  Co  v  Mitchell.  333  F  Supp.  582. 
587-90  (D  D  C  19'J|^ {^^il j{^T.  J  /  dissenting),  off'd  mem  sub  now  Capital  Broadcasting  Co.  ^; '  ^ 
"  Atrting  Attorney  Gen\^*O^O  S   1000  (1972). 

(1972)  (quoting  Cigarette  Rale. 

tupra  -  -  . 


tting  Attorney  Gejv^C^lI  S   1000  (1972). 

Ithildren  s  Adv'er{|s:^|,  Proposals^  supra  note  1.  at  17969, 
>•*  FTC  V.  Sperrv  ^tlrtlutiihSnion^^^^^^  405  U  S  233.  .244  ^.5  (IS 
ipra  note' 117.  al  s!^^/:  ^f^^'-y'-y  ,^  V:-  './  l  -  " 
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Neither  the  F\C  nor  the  Supreme  Coiir!  has  delennined  whether  all 
three  (if  these  factors  must  be  presept  to  support  a  finding  of  unfair- 
ness.'"'' Both  Congress  and  the  Court have  stressed,  however, 
that  unfairness  is  a  flexible  concept,  and  that  the  FFC  may  sen'C  "like 
a  court  of  ecjuity  *  in  weighing  business  practices  against  the  public 
interest. 

However,  the  FTC  staff  may  have  exceeded  this  "equitable  au- 
thorit)"  b)  claiming  that  even  if  children's  advertisements  are  not 
deemed  to  be  deceptive.  the\  should  be  banned  under  the  FTG  s 
authority  to  halt  unfair  business  practices.  As  will  be  shown,  adver- 
tisements directed 'at  young  children  may  not  be  proscribed  consti- 
tutionally,lender  either  t^^;'a^nfairn(^ss  criterion  or  the  unscru- 
pulousness  c^terion  absent  ^-showing  of  serious  harm  to  consumers. 
Furthermore,  the  threat  to  health  allegedly  present  in  advertise- 
ments for  sugared  products  is  not  great  enough  to  justify  the  broad 
sanction  proppsed  in  the  FTC  Staff  Report. 

\ 

I.  Child rhhs  Commercials  and  Unfairness 

To^j^i^if\^its  first  proposal  —  to  ban  all  commercials  on  programs 
seen  by-i.1)ung  audiences  —  the  FTC  staff  asserted  that,  under  the 
Cigarette  Rule  criteria,'*'*  television  advertising  directed  at  young 
children  mav  be  proscribed  as  unfair  even  if  it  is  not  deceptive.  The 
staff  argued  that  a  marketing  practice  which  enables  adult  advertisers 

-  to  employ* Vast  financial  resources  and  clearly  superior  knowledge  to 
exploit  the  gullibility  and  perceptual  deficiencies  of  small  children  is 
"immoral,  unethical,  oppressive  or  unscrupulous,"'''^  and  therefore 
comes  within  the  FTC*s  statutory  powerWo  regulate. For  author- 
ity, the  staff  relied  oi?  the  common  law  doctrines  of  voidability  of 

-m^jor\s  contracts '''^  and  attractive  nuisance,'''^  which  provide  that 

■  Ser  if/  .  Thaiii.  supra  notv  4.  at  659  &  n  48  The  unfairness  dcKlrine  has  been  mtjcized 

for  its  "amorphousTvpature  It  has  bern  argued  that  in  its  current  slate,  the  doctrine  may  be 
appliffd  to  a  mvriid  of  prmlucts.  without  a  necessary  balancing  of  consumer  and  advertiser 
interest  Schwarti.  Rv^utatinf^  Vnfair  Practii  ei  Vnder  r/ic  FTC  Act  The  \ee(i  for  a  Lc^al 
Staiuhnl  of  Unfair ut^ss,  11  Akhos  L  Bev   1.  6^7.  19-20  (1977)  .i  y 

»«•  H  R  .  Rep  No   U42,  63d  Cong  .  2d  Sess   18-19  (1914).  S   Rep  No  59T:  63d  Cong  ,  2d 
Sess  13(1914) 

»•»  FTC  V   Sperry  &  Hutchmson  Co  .  405  U  S  233,  239-44  (1972) 

hi  at  244.  srf  FTC  v    Brown  Shoe  Co..  384  U  S  316.  320-21  (1966) 
Cigarette  Rule,  supra  note  117,  at  8355 

»"  /rf  .  quoted  in  FTC  Staff  Report,  tupra  note  9.  at  M 

>P.  Federal  Trade  Co.nmission  Act  §  5.  15  U  S  C  §  45  (1976).  sev  FTC  Staff  Report,  supra 
~  nor^'9;  at  219-28 

■■     »'^iFTC  Staff  Report,  mpra  note  9.  at  210-11 
'       I J  at  207-09 
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children  may  not  be  lured  into  commercial  transactions  or  potentially 
harmful  situations.*''^ 

In  cases  subsequent  to  the  1964  cigarette  rulemaking,  the  FTC 
.  -lias  indicated  that  under  th^  proper  circumstances,  it  might  accept  its 
staff's  '  uiifairness"  argument  as  a  liasis  for  stopping  certain  forms  of 
advertising  to  children.  For  example,  in  ITT  Continental  Baking 
Co."^  the  FTC  complaint  suggested  that  Wonder  Bread  advertise- 
ments might  be  unfair  because  they  led  children^to  believe  that 
Wonder  Bread  had  extraordinary  growth  producing  qualities,**'®  The 
Commission  declined  to  rule  on  the  unfairness  issue,  however,  strik- 
ing down  the  advertisements  on  the  alternate  ground  that  they  were 
false  and  misleading."^  The  FTC  has  never  used  unfairness  alone  as 
a  ground  for  banning  truthful  advertising,  and  has  given  serious  con- 
sideration to  unfairness  only  when  the  third  Cigarette  Rule 
criterion  —  a  threat  of  substantial  injury  to  consumers — has  been 
present?*^^  FOr  example,  in  a  situation  analogous  to  the  current 
rulemaking,  the  FTC  approved  a  consent  agreement  barring  as  unfair 
and  deceptive  the  advertising  of  vitomins  to  children.*®*  Signifi- 
cantly, the  FTC's  ruling  on  vitamin  advertising  was  bas^  in  large  part 
on  the  fear  that  such  advertisements  posed  a  seri^^|^'eAlth  threat 
because  they  encouraged  children,  too  young  to  unll&stand  the  dan- 
gers of  overdose,  to  take  i,iiedications,*®2   !„  the  current  rulemaking. 


See  id.  at  gOG-IS/ 

83  F  T  C  865.  modified,  83  F  T  C  1105  (1973).  modified  and  enforced.  532  F.2d  207  (2d 
Cir  1976). 

«"  Id.  at  960-61. 

Id  al  963-64  ,  - 

The  use  of  unfairness  as  a  basis  for  IhiC  protection  of  vulnerable  groups  such  as  children  has 
been  criticized  as  paternalistic.  Moreover,  "standards  for  what  constitutes  'exploitation'  of  *vul. 
nerable*  groups  will  be  exceptioiiall\  elusive."  Pitofsky.  Beyond  Nader:  Consumer 'Protection 
and  the  Regulation  of  Advrrtising.  90  Harv.  L.  Rev.  661.  684  (1977). 

See  Memorandum  to  Commission:  Television  Vitamin  Advertising  Addresi^  to  Children, 
at  20  (filed  Feb  22.  1972);  Thain.  supra  note  4.  at  664  (noting  that  "the  FTC  iS^  steadfastly 
refused  to  explore  and  implement  the  full  scope  of  its  authority  to  impose  blanket  prohibitions 
against  certain  kinds  of  advertising  .  ,  under  the  'unfairness'  rubric*');  Reed  &  Coalson.  supra 
note  140.  at  781-82  (1977)  (acknbwiedging  that  the  FTC  has  authority  to  regulate  advertising 
that  is  unfair  to  consumer!,  buf  that  it  has  focused  instead  on  regulation  of  advertising  that, Is 
deceptive)  '  .j 

Hudson  Pharmaceutical  Corp,.  89  F  T  C.  82.  86.  8'7-88  (1977).  ' 

Srr  id  at  86.  In  subsequent  cases,  the  "unfairness"  standard  has  been  used  as  a  basis  for 
FTC  action  against  advertising  that  threatened  an  immediate  and  substantial  injury  to  children's 
health.  £.g  .  Uncle  Bens.  Inc  .  89  FTC.  131.  132-33  (1977)  (advertisements  depicting  un- 
•upery^$«jf^hlldren  cooking  rice  discontinued);  General  Foods  Corp..  86  F  T.C,  8^1.  838  (1975). 
(adverti$Vi1r»<?^^^^^^^  to  children  the  safety  of  eating  wild  berries  and  plants  banned);  Philip, 

Morris.  Inc^'-  SSTF  T  C.  16.  17  (1973)  (distribution  of  wmple  razor  blades  in  newspapers  halted 
as  posing  immediate  hazard,  particularly  to  young  children).  The  Cigarette  Bule,  from  which 


however,  the  Pl^C  stuff  hiis  not  chiiined  that  till  advertiseinents  di- 
rected at  sinull  children  pose  an  innnecliate'\)r  serious  threi|t  to  their 
audience.  The  TrC's  unwillingness  to  rely  spIeK  on  the  first  two 
elements'  of  its  three-pronged  ''unfairness"  test,  ahsent  a  showing  of 
harm,  is  explicable  in  light  of  the  first  amendment  concerns  raised  b\ 
Vivfiiiuia  Pharmacy  ,  without  harm  to ''consumers  or  competitors,  re- 
liance  on  the  two  remaining  criteria — whether  the  advertisements  are 
within  the  penumbra  of  a  common  law  doctrine  or  are  unscru- 
pulous—  is  equivalent  to  saying  that  advertisements  may  be  banned  if 

Lthev  are  offensive./®''   And  while  a  finding  of  offensiveness  mav  seem 
^'  *  

thf\infalrnfss  «tftiuUrds  havf  been  derived,  also  involved  a  known  and  substuntial  health 
huxall  See  Cigurrlle  Rule,  supra  note  117,  at  8353-54.  text  atixjrnpanying  note  2fl^  infra 

I  finding  of  substanltal  physical  or  etonomit  injur\  to  c-oiisuniers  has  been  the  key  element 
iisedlbx  the  ilaff  lo  justify  rach  of  the  FTC's  proposed  rulemakings  based  on  the  unfairness 
doctBue  E  g  .  Staff  Statement  of  Fact,  Law  and  PtHicy  in  Support  of  the  Proposed  Rule  and  irt 
SupiJjrt  of  Afiinnafivf  Distlosure  in  Food  Advertising.  39  Fed  Reg  39852.  39858  (1974)  (fajl- 
ure  H>  disclose  nutritional  n)fornialit>n  is  an  unfair  business  practice  because,  '"(wjhile  nutiition- 
allyUinwise  food  choices  do  not  ordinariU  pose  an  Imminent  danger  to  health,  the\  quite  clearlv 
doldTect  health  adversel>yf  they  are  habitj^l").  Posting  of  Minimum  Octane  Numbers  on 
Cafoline  Dispensing  Pumps.  36  Fed  Reg.  j^Tl.  23875-77  (1972)  (failure  to  disclose^tane 
ratings  induced  consumers  to  pay  higher  prices  and  to  risk  damage  to  their^cars  bv  buving 
higher  octane  gasoline  than  they  needed).  Trade  Regulafion  Rule,  Care  Labeling  of  Textile 
Wearing  Apparel,  36  Fed  Reg  23883^23889  (1972)  (failure  to  disclose  gare  information  resulted 
in  undue  economic  injury  )- 

One  coinntentator  has  suggested  that  the_  findnig  of  a  substantial  injury  to  consumers  should 
be  a  necessary  element  of  any  "unfairness"  standard,  for  without  such  a  requirement  the  doc- 
trine would  become  too  indefinite  and  expansive.  See  Schwartz,  supra  note  167.  at  27-28. 

In  dealing  with  the  alleged  "substantial  injury"  to  children,  the  FTC  slaff  Report  dis- 
<^""?^.fxO»b  conclusions  about  the  harmful  aspects  of  eating  sugared  foods  FTC  Staff  Report. 
supra  note  9.  at  190-94  The  staff  further  alleged  that  television  dapiages  the  parent-child  rela- 
tionship b>  fostering  conflict  Id  at  195-203  These  alleged  injuries,  however,  are  not  as  serious 
as  those  tl^ftjatened  by  the  potential  of  vijanfijV.  ove^^^  by  razor  blades  placed  in  Sundax  - 
newspaper*  or  by  poisonous  roots  — the  i'n^<?^s  in  wfiich  the  FTC  has  banned  advertiseinents 
as  endangering  the  health  of  children  See  note  182  supra.  Indeed,  the  NSF  has  noted  that 
there  i\  no  evidence  that  directb  links'^televised  advertising  of  sugared  products  to  deficiencies 
in  children  s  nutritional  health  \SF  RESEARCH,  supra  note  20,  at  v  And  the  NSF  has 
suggested  that  research  ina\  show  that  the  interactions  between  parents  andf-children  induced 
h\  television  commercials  have  a  beneficial  impact  on  child  development  Id  at  130-31.  142. 
143  '  ^ 

^  The  notion  of  unfairness  absent  deception  or  a  proven  economic, or  physical  hazard  is  not 
Unknown  In  Pfizer.  Inc  .  81  F  T  C  23  (1972).  the  Commission  wrote  that  il  was  an  unfair 
practice  for  an  advertiser  who  made  a  claim  for  a  product  without  having  a  "reasonable  basis'" 
for  such  claim  Id  at  62-64  Although  the  charge  against  Pfizer  was  dismissed  because  the 
evidence  was  int^nclusivc.  id.  at  73.  the  FTC  nevertheless  established  the  "reasonable  basis 
doctrine"  under  which  it  now  requires  support  for  all  product  claims.  Id  at  64.  The  issue  is  not 
whether  the  advertisement  misrepresents  the  performance  of  the  product,  hut  whether  the 
advertiser's  actions  are  reasonable,  and  the  evidence  upon  which  such  actions' w<»re  based  is 
ad<:quaje.  Factors  to  be  considered  in  evaluating  re^onableness  include  (1)  t\pe  anf  specificit> 
of  the  claim  made.  (2)  tyjH'  of  product  advertised.  (3)  consequences' of  a  falsf^'l^t^U^l^tf^et^of  v 
reliance  by  consumers,  and  (5)  type  and  accessibilit>  of  evidence.  Id.  ForVi^early  discijjsiou  of^ 
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to  he  an  acci«|)tal)lc  basis  lor  proscrlhiiig  spofch  under  the  FFC's  cur- 
rent s'tatutunj  anthorit>  the  SnpVenie  CJourt  has  established  tluit 
oHensiveness  alone  is  not  a  eonstitntionally  |nTn)issil>le  hasis  lor  ban- 
ninj^  connnercial  speech.*"*' 

Souie  authority  I'ur  banning  "olfensive"  advertising  directed  at 
children  might  be  drawn  iVoin  the  Supreme  Court  s  recetJt  deci*iioti  in 
ICC]  v.  Pacifica  Foitndafivn^^'^  Tlie  Court  held  that  oU'entjiive  words 
nui\  constitutionally  be  banned  Irorn  the  airwav|i»s  when^t  is  liH^'ly 
that  childreti  are  present  in  the  andienctv^**^  w^The  CoUjjf'f  Tfjected 
Pacifica  s  argument  thal  '^tbe  air\va>:^*^/ uiay~l)|)^t^^^^^ 
a  showing  that  the  ^peg^:l^?;|#^^^^  deciding 
instea(l  that  "when  thej^j|ii\  pig  has  entered  the 

parlor,  the  exercise  of  its'^'fc^|uIator\  power  does  not  depend  on  proof 
that  the  pig  is  .obscene.  " Since  broadcasters  receive  the  least  first 
amenchnent  protection.  ejspecialK  when  the  speech  being  broadcast  is 
oH't^uj^ive.  the  gmernjnem  may  reguh\te  such  speech  on  the  airwaves 
to  protect  the  sensitivities  oF  children. u 


the  FTC  advertisemrnt  suhstantiation  program  set*  Note,  The  Fl'O  X(t  SuhstauHation  Program, 
61  Ck(»  L  J  1427  (1973)  The  Pflzvr  (ttntriiu-  has  been  criticized  as  unfair  to  ativisfhsers  be- 
cause, under  its  expansive  scupe.  the^  mav  be  forced  to  conduct  testing  to  substantiate  truthful 
and  har(«^iess  claims  in  instances  in  which  the  cust  of  testing  may  far  surpass  any  benefit  to 
socit  tN  Pitufsk> .  supra  note  179.  at  Wi3.  see  Keith.  Gonswher  Protvctiun  and  the  First  Aiiiciu/- 
luent  A  Dilemma  for  the  FTC''.  61  Miw   L  Rev  705.  728-29  (1977). 

Federal  Tnjde  Commission  Act  ^  5,  15  U  S  C.  §  45  (1976);  sre  text  accbmpanNing  notl^s 
172-73  supra  ^ 

Carrv  v  Population  Servs  Inll  431  U  S  H7S,  7()1  (1977);  c/  Papish  v.  Board  of  Curators^ 
of  l'ni\N)f  Mu..  410  U  S   667.  670  (1973)  (ripK^  to  t|istribute  campus  newspaper);  Healy  v. 
janies.  408  t*.S  169.  187-88  (19?2)  (right  to  have JSDS  chapter  recognized  as  a  campus  organiza- 
ti(n)1:  Cohen  v  Califumla.  403  U  S  '15.  2().21  (l&Tl')  (right  to  wear  a  jacket  bearing  an  offensive 
protest  against  conscription). 
'•^  438  U  S  726  (1978). 

hi  at  749-50 

Brief  for  Respondent  at  50-53,  54-55.  FCC  v   Pacifica  Foundation.  438  U  S  726  (1978); 
see  Brief  of  ACLU  as  Amicus  Curiae  at  38-43,  FCC  v  Pacifica  Foundation.  438  U  S.  726  (1978). 
>»o  438  U  S  at  750-51. 

r  !(l  at  748-51.  In  support  of  the  Pacifica  ruling,  both  the  majority  and  the  concarring 
opinion  cited  Ginsberg  v.  New  York,  390,: U  S  629  (1968),  for  the. proposition  that  the  state  may 
control  minors'  access  to  indecent  materials  in  or<lcr  to  assist  parents  who  cannot  always  control 
what  their  children  see  and  hear  438  U  S  at  749-50;  id  at  757  (Powell,  j..  concurrinj;).  The 
Cinsherf*  Ccmrt  approved  ihr  use  of  a  variable  stalidard  of  obs<.tMijty.  under  which  the  states 
could^.ban  thjMri||ai|kution  Jo  children  of  materials  that  "appeal  to  the  prurient  interest"  of 
inii%rs«  VvejmHpRj^ifc^ials  could  not  be  barred  from  sale  to  the  adult  population.  Ginsberg 
V.  New  \xiT\i^f§fpjt^l/Sl:ii^'7'38.  The  Pacifica  Cuurt  implicitly  refused  to  accept  the  respon- 
dents arginnenWlHi^r  Respondent  at  50^53.  FCC  v  Facif^ca  Foundation,  438  U.S.  726 
(1978);  Brief  of  ACLU  as'  Amicus  Curiae  at  41^2.  FCG^v.  Pac-ifica  Foundation.  '438  U.S.  726 
(1978).  that  the  Cinsf}vrf^  ruUng  protects!  children's  rights  to  accei»-tb  those  materials  that  did 
not  meet  the  obscenity  test,  including  the  offensive  words  broadcast  by  the  Pacifica  Foundation. 
Compare  438  U  S.  at  749-50  with  id  ,ikt  767  (Brennan^J.,  dissvntin^K       ^  ^ 
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'\\\v  hroiul  lanj;uaj;r  of  Puvifica  dors  not  JustilV  a  han  on  "ollrn- 
sive**  adviTtising  to  ehildrfn,  howrvfr  In  tlu*  case  of  pornograph) 
i\U{\  indft'fut  langnagr,  claim  of  thr  regnlators  is  that  it  is  thv 
coiitont  of  tlu'  sptu^ch  which  is  harniful  to  young  audiences;  but,  in 
the  cast*  of  childn^n's- advertising,  there  is  no  proof  that  the  speech 
itself  is  injuVious  to  children.*"^  Instead,  it  ij»  asserted  tl^iit  unfair 
advertisements  wilhinduce  chihireu  to  demand  and  consume  pro(hicts 
that  are  not  in  the  clukl's  best  interest.  But  parents  are  stationed 
heUveen  their  children  and  the  alleged  hanin.  The  speech  itself  is  not 
harmful,  but  merely  communicates  to  children  information  that  their 
parents  are  free  to  either  act  upon  or  ignofe.  In, this  situation,  there 
is  no  justification  for  the  government  to  ste|^  in,*°*^ 

Some  support  for  FTC  authority  to  ban  truthful  advertisements 
under  its  "unfairness"  power  may  be  found  in  Ohralik  u.  Ohio  State 
Bar  Association, a  recent  ^ypreme  Court  decision'  upholding  a 
state  ban  on  in-person  solicitation  by  attorneys.**^''  In  Ohralik,  the 
Court  recognized  that  such  solicitation  may  be^an  effective  means  of 
distributing  information  about  available  legal  services. but 
^  ^  .  ^  .  ^jti^  ^  

See  FCC  vAPacinCa  Foundatiun.  438  U  S  at'748-50,  Gipsbrrg  v  New  Vork  390  V  S  at 
640.43.  ^ 

Must  researchers  and  observers  have  stressed  the  incomplete  riature  of  the  research  oi\ 
•  television  advertising  and  children,  Iir  general,  research  has  not  discovered  the  "long-range 
Consequences  (Jfrgruwing  up  vk^ith  TV  commercials  .  ,  .  Even  ^^le  short^r\in' effects  demon*, 
strated  are  mode^!.'*  Span.  Scrunchy-Munchij.Su^ar}^Foo,' Boston  Herald  American,  Oct 
22;  1978.  Magazine,  at  9.  col  1.  10.  col.  4  The  NSF  research  concluded  that  while  adverting 
undoubtedK  plays  a  role^ir>  the  development  of  children's  consumer  behavior,  nothing  has  been 
proven  >about  the.  effects  of  television  commercials  on  children,  either  in  terms  of  children  s 
susceptibility  to  advertising  or  their  development  as  consumers.  NSF  Research,  supra  note  20. 
at  wi.  127-33.  149  And  although  the  FTC  staff  has  argued  that  television  advertising  works  a 
substantial  tt^jury  to  the  parent-child  relationship.  FTC  Staff  Report,  supra  note  9.  at  195-203. 
the  NSF  concluded  that  "(djisappointment.  conflict,  and  anger  are  reported  when  parents  den\ 
children's  purchase  requests  Further  research  is  needed  to  examine  the  persistence  of  these 
effects,  and  .also  to  gauge  the  extent  to  which  parents  utilize  these  otxurrences  for  consumer 
ihitnictipn  purposes  "  NSF  Research,  supra  note  20.  at  v!-vii.  sec  it/  at  "148-49;  Preomim 
Report,  supra  note  4.  at  15070.  Note.  Utile  Ears,  supra  note  20.  at  1150-54 

FTC  5^aff  Report,  jupra  note  9.  at  190-93. 

The  staff  suggested  that  one  objective  of  its  rulemaking  is  to  reliev^parents  from  the 
discomfort  of  denying  their  children's  requests  for  advertised  productis.  Id  at  202.03  At  leasf 
on^  tritic  of  this  position  has  questioned  whether  the  FTC  is  acting  Within  its  authority  when  it 
attempts  to  mediate  between  parents  and  children:  "Will  the  assumption  of  the  Commission  hv 
that  parents  are  inct)mpetent  to  intermediate  in  these  decisions  for  their  children^  If  so.  is  it  the 
Commission  that  is  to  become  the  superparent  and  decide  what  the  child  can  and  cannot  see 
and  ask  for'-*"  Comments  of  Gil  Weil  Before  Children  and  Advertising  Senunar  Series. 
Georgetown  IJniversity  Law  Center.  Summary  of  Jan  23.  1978  Session,  at  5  (copy  on  file  at 
A^eu;  York  Uuivrrsittj  Lou:  Reviexc)  "  .  i 

436  U  S  447  (19^8)  *  . ■  - 

•        /r/.  at  468.  . 
;  /«••  Idi  at  457-58.     ,  .  '  l  \,  .'    ,  • 


3S 


o 


Nt:\s'  xoHK  vsn't.nsin  iaw  nixttw  (Voi  m  aiu 


.  rH'vrrth^/lrss  eunrhuhMl  tluit  (he  inclhod  was  (^spi•('i^lly  susccptiMc  to 
-  uhusiv  Till'  llk«*lilu)0(l  thut  fidoriu'ss  would  use  sncli  solicihilioM  t(» 
inisltuurihoir  prospective  clic'nts,  an<l  the  posslhir  sfiions  va^iirua- 
,   tiuiis  t)l  these  arU(^ii)i^  JuVtlOed  haiuiinn  the  iiuMhod  itsell.*"'' 

A(lveriisiM(j|j  ^|lr<^c*t<»^^  is.  lo  soiu*'  ('xlenl,  similar 

to  ihe  MilicilJ>liyn^4j^^)/jra/i^  hl<t»  die  allorne\  who  uses  his  superior 
knowledge  an(l/|HUiilln^iyu^^^  to  hrowheal  an  accident  viotiuj  who 

UMxy  nol  he  in  1uj|lj,^^^  of  his  powers  ol  reason,  ihu^^vertiser 
enters  the  honitA.  tlirongh  an  electronic,  device  to  entica  children 
whose  reasoning  powers  n»a\  also  lu/ limited  The  case  ugaifist 
children's  advertising  is  not  siitrK'i(/^tly  like  the  case  against  Albei*.t 
Ohralik,  however,  to  justify  a  hroad  ban  CJ^ildren  under  the  aj;e  of 
eight  are  not  the  decisionmakers,  it  is  tlieir  parents  who  decide  what 
will  and  w  ill  ^o(  he  houglu  » 

2    The  Adi  crtiscmcut  of  Sugared  Products  \ 

Unlike  its  first  proposal,  the ^  FTCs.'S^^Ond' 'proposal,  to  han  all 
ad V  e r  t  i s i  n  g  of  su ga r ed  food s  5e e  n ^ by  ch  i  1|] i^^i^^ ^  d i  (l  al  1  e ge  ac t  u  a  1  an  c  I  f 
substantial  harm  to  consumers  SiiTlMS^^II^jt'^^^^^^^ 
"poses  the  most  serious  dental  FTC  staff  claimed 

that  a  ban  on  advertising/of  these  pro(||^^^  be  justified  under, 
the  third  Cigarette  Rule  criteri(p:^^f^piudv^^ 

at  460-62  In  a  more  recent  cas^,  th<^'CjSflpS]|b^If^j^  o^UnnelrisU*  uiv  of  tratU* 

names,  a  form  of  commercial  speech,  because-of  iKe'JJjfnirf^^^     possiliililv  that  such  a  prac  Ju  o 
wouhl  be  usecJ  eo  cieceive  cuxtcMners  abouf  fj^^JyUiU  of  services   Friedman  \    Rogers.  99  S. 
•  Cl  887  ,  895-96(1^79)       '  tB^^ 
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The  FTC  siafT  suggests  that  the  allegecf'^uiifairiiess  of  advertising  directed  to  chiltlren  nia\, 
be  exacerbaltid  b>  the  use  of  television  —  an  electronic  inediuiii  especialK  suited  lo  hdid  thr 
attention  of  young  audiences   FTC  Staff  Report,  tupra  note  9.  at  83-85.  sti  R  Shavos.  Tele- 
vision -AND  OuB  Children  33«39  (1951) 
xo)  pfc  su/f  Report,  sxipro  note  9.  at  11 
*M  Id 

^  Id.  at  190-94,  sef  text  accompanying  note  166  supra  U  is  argtiahle  that  evei>  if  iTie  alleged 
dangers  of  sugar  consumption  present  a  sufTicienl  basiic^^or  soiuconr  to  regulate  the  advertising 
of  sugared  products,  they  do  not  justify  FTC  regulation  The  FTC  has  no  apparent  aiithorit\*to 
regulate  either  the  consumption  of  sugar  or  the  amount  of  sugar  that  may  be  allowed  ii^  food 
products  The  authority  to  regulate  adulterated  or  niisbrandcd  food  is  vested  m  the  Fikk!  and 
Drug  Administration  21  U  S  C  ^\  331,  333.  334.  342  (1976);  see  text  accompan\ing  note  '2,12 
infra  And  Congrpss,  in  its  discretion,  may  set  a  national  piblicy  regarding  sugar  consumption 
Accordingly.  thefFTTCi  effort  to  turn  its  own  judgment  abouf^  sugared  foods  into  a  national 
policy  against  sugar  consumption  seems  to  exceed  its  statutory'  authority,  iirst  aniendineni  con* 
c«ms  aside.  Cf  Bigelow-v  Virginia.  421  U  S  809.  822-29  (1975)  (holding  that  Virginia's  Hlin  on 
w^rtising  (ur  legal  abortions  was  beyond  the  scope  of  the  state's  direct  a\Mhoritv  to  influence  p 
^  the  TOhavior  of  its  citizens,  and  was  therefore  entitled  to  little  weight  in  a  constitutional  balanc* 
ing  test),  '  *  .  • 


ERIC 


397 


June  19791        .  CHILDRES  S  ADVERTISISC 

focuses  on  medical  evidence  that  the, consumption  of  sugared  products  p« 
promotes  tooth  decay  and,  when  it  reaches  the  point  of  excess,  obe- 
sity and  diabetes. But  several  problems  are  raised-  b\  this  argn- 
^nent.  Certainly  the  government  has  the  power  to  regulate  the  sale 
and  distribution  of  products  that  pose  a  health  threat.  It  is  unclear, 
,  however,  how  great  d  threat  and  hov^  serious  an  injuh  must  be  pres-  . 
ent  to  justify  a  ban  on  speech. 

The  FTC  staff  found  considerable  support  in  Congress"  1969 
ban  of  broadcast  advertising  for  cigarettes. upheld  iu  Capital 
Broadcasting  Co.  v.  Mitchell /^^"^  However,  e\tjn  if  a  congressional  - 
ban  on  broadcast  advertisfmg  for  cigarettes  was  warrant  I'd.  it -does 
not  follow  that  the  FTC  may  similarly  ban  commercialsS£6r  sugared  " 
products.  As  the  FTC  itself  argued  when  it  passed  the  Cigarette 
Rule,  the  ban  on  cigarette  advertisjng  does  not  justifx  similar  action 
against  sugar,  because  the  long-term  harmful  effects  of  sugar  con- 
sumption result  only  from  abusive  overeating,  while  cigarettes  are 
habit-forming  drugs,  which  pose  an  intolerable  threap  to  health  even 
when  used  in  moderations**^  Thus,  it  is  clear,  in  the  context  of  the 
constitutional  balancing  test,  that  the  threat  posed  by  cigarettes  jus- 
tifies a  higher  degree  of  interference  with  protected  rights  than  do 
the  alleged  dangers  of  sugar  consumption   The  state  interest  in  pro- 


t<H  pjc  j^j^  Report,  supra  nole  9.  at  105-56 
Id   at  268-71 

Public  Health  Cigarette  Snaking  Act  of  1969.  Pub  L"  No  91-222.'^  2.  H4  Stat  87  (1970) 
(codified  as  amended  at  15  U  S  C'  \  1335  (1976)) 

Supp  582  fO  D  C   J^^"Jf^.  off  {i  nu-yii         tunii   Capital  Broadiasting  Cai  \  Aiting 
At!orne\  Ovn  .  405  l*  S    10(X)  (1972) 

M   at  584 

Cigarette  Rule,  supra  note  117.  at  8361-62  To  dispute  the  asvcrtion  that  th<  Cicarett<- 
Rule  might  be  uiiduK  expanded  to  require  affirmative  disclosures  iii  advertising  for  a  inxn.tH  of 
consumer  produtts.  the  FTC-^argued  that  the  dr»cu»nented  e\idenrr  clearK  linking  smoking  to 
heart  disease  and  cancer  differentiated  cigarettes  from  other  ct>nsunier  products  incltiding 
sugared  foods,  for  purposes  of  the  unfairness,  doctrine  Id  at  8381-63  The  FTC  did  notr  th.tf 
'*(s]hould  it  some  da\  be«ime  e<ctahlished  that  consumption  of  aii\  of  these  ffH>ds  j  nu  linlnij; 
sugared  products]  IS  as  dangerous  as  cigarette  smoking,  remedial  at'tion  b\  the  Tradr*  C<Mninis- 
sion.  the  Department  of  Agnculture.  or  some  other  agenc\  might  he  apprnpri.tfi  /,/  af  SKO 
The  FTC*' staff  mm  argues  that  changing  scientific  views  ab<iut  sugar  and  its  long  term  tinp.ti  t  <m 
health  vitiate  the  differentiati<in  the  Commission  made  in  the  Cigarette  Bale  FTC  Staff  Hv 
port,  supra  note  9.  at  174-75  However,  the  Department  of  Agriculture  (L'SDA),  uhuh  is  re- 
sponsible for  safeguard! in^  the  health  and  well-being  of  the  Nation  s  children  ni  federalK 
funded  fo<Kl  programs.  42  I'  S  C  ^  1771  (1976).  does  not  agree  with  the  FTC  that  th<  casr 
against  sugar  is  so  clear-cut  The  USDA  declined  to  ban  sugared  cereals  from  distribution  in  its 
"'Special  Supplemental  Food  Program  for  Women.  Infants  and  Children,  pending  additional 
investigation,  concluding  that  there  is  some  disagreemei>t  in  the  scientific  literature  regarding 
the  correlation  between  various  sugars  and  heajj^i  problems     42  Fed   Beg  43205  43212  (1977^ 
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tecting  the  public  from  treatahk  dental  cavities  is  harclK  as  compel-', 
ling  as  the^need  to  control  cancer. 

The  availabilit\  of  other,  less  intrusive  means  of  controlling  sugar 
consumption  also  dictates  against  the  constitutionality  of  the  proposed 
ban.  In/Virgj7iio 'F/jon/jocj/,  the*  Court  recognized  the  legitimacy  of  » 
the  states  interest  in  holding  pharmacists  to  high  professional  stan-  ' 
dards.P^o  but  neverthieless  concluded  that  a  ban  on  advertising  was  not  ' 
an  acceptable  means  to  effect  th;jt  interest:  "Virginia  is' free  to  require 
whatever  professional  standards  it  wishes  of  its  pharnikcists;  it  may 
subsidize  theiB>or  protect  thein  frojn  competition  .in  other  wa\s,  .  .  . 
But-  it  may  not  do  so  by  keepin^he  public  in  ignorance  of  the  en- 
tireh  lawful  terms  that  competing  pharmacists  are  offering. "  21  i  j^j^; 
the  present  situatio'ii.  the  government  may  also  have  other  l^sl're-*  * 
strictive  options  if  it  elects  to  condutT  a  war  agaiiTS^  sugar.  One  critic 
has  suggested  that  sugar  could  be  removed  from  the  Food  and  Drug' 
Administration's  list  of  foods  ^'^Generally  Recognized  as  Safe^'  ^^i  ^nd 
that  Congress  could  stop  "subsidizing"  sugar  productionl^  stop  funding/ 
any  school  breakfast  or  lunch  progra'm  that  serves  highly  sugared 
cereals,  take  candy, out  of  school  lunchroom  vending  niiichines,  make 
highly  sugared  products  ineligible  for  food  ftamp  purchases,  and, 
most  directl) ,  simpU  limit  the  sugar  content  of  breakfast  cereals  and 
snack  foods. .  '  ^ 

The  FTC  Staff  Report  argued  that  the/mandate  of  Virginia 
fharmacif  use  means  of  control  other  than  complete  suppression  of  . 
commercial  speech  should  not  be  applied  t«  the  proposed  rulemaking 
on  sugar  because  sugared  product  advertising  is  directed  at|children, 
whose  reasoning  powers  are  limited  and  who  therefore  hdve^no  in- 
terest recognized  b\  the  commercial  speech  doctrine. 5^,^^  But  the 
FpC  cannot  rationalK  distinguish  Virginia  Pharmacy  (ftV'the  basis  of 
the  difference  between  adult  and  child  audiences:  the  ban  on  ad- 
vertising for  highU  sugared  products  is  not  focu^  on  commercials 
directed  at  very  \oung  children,  whose  conceptual  and  perceptual  • 

 .  .  !_}  

42.5  U  S   at  766-70 

hi  at  770  {citation  oimttt-d),  rf  Uninark  Ansik^  Iik  v  Tounship  of  Willinj;h(»n).  431 
t  S  85.  94-97  tl977)  (noting  that  whilt*  tht*  statt*  interfsl  in  promoting  racialK  integrated  h(»us- 
ing  IS  legitimate  and  important,  restricting  the  free  flow  of  information  b>  prohibiting  the  post"^ 
ing  of   for  sale    signs  is  an  unc-onstitutlonal  means  to  achieve  that  objective) 

Sre  21  C  F  R   ^  182  ^a)  (1978) 

Comments  of  Richard  Jencks  Before  the  Children  and  Advertising  Seminar  Series. 
Georgetown  UniversitN  Law  Center.  Summary  of  Feb  27.  1978  Session,  at  4-5  (cops  on  file  at 
S'eu  York  Vmvrrstty  Lau  Revteu)  Mr  Jencks,  a  broadcast  consultant,  is  former  president  of 
the  CBS  Broadcast  Group 

FTC  Staff  Report,  supra  note  9.  at  258-60 
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difficulties  were^di^ussed  above. ^'*'but  on  those  directed  at 
old^r  children,  who,  ahcording  to  the  FTC  staff's  own  report^ 
do  understand  the  selling  purpose  of  commercials  and  are  more 

^    hkefyvto>De  skeptical  of  advertised  messages. 

y^^M  en{erges.  then,  is  a  difficult  balance.  On  jnne  side  is  the 

.  FTC's j4uty  to  protect  consumers  from  unfair  business  practices  or 
physical  harm;  but  against  this  duty  must  be  weighed  the' first 
amendment  rights  of  advertisers  to  diss^in'inate  commercial  informa- 
tion.  To  the  extent  that  the  ill  effects  of  unfair  practices  are  shown,  the 
-'Commission  should  hb  free  to  regulate  unfairly  manipulati^^advertising 
.  practices,  and  perhaps  ban  them  altogether; 'when  the  potential 
hazards  are  so  great  and  so  likely  to  occur  that  an  individual-, 
ized  consideration  of  particular  commercials  would  be  ineffecK 
tive.  That  case,  however,  has  not  been  made  ag^ifi^t  children's  adver- 
tising. The  FTC's  assertion  that  all  advertisements^  directed  at  small 
children  are  unfair  or  unhealthful  is  certainly  contrah  to  the  policy  of" 
careful  line-drawing  required  by  the  constitutioi>4l  doctrine  which 
prohibits  the  silencing  of  protected  speech  merely  because  it  offends 
the  sensibilities. of  some  members  of  society. 

Conclusion  ^       -  . 

Unpopular  speech  frequently  poses  difficult  first  amendment 
.  questions^  and  childreh's  advertising  is  no  exception,  fiach  side  of  the 
'  debate  is  charged  with  emotional  issues  that  make  any  constitutional 
balance  difficult  to  strike.  The  FTCs  popular  crusade  ^against  chil- 
dren's advertising  is  filled  with  assertions  that  woulgl  expand  the 
Commission's  power  to  promulgate  content-based  regulations  qf  ad- 
vert!^ ingf"  In  an  effort  to  protect  children,  the  Commission  has  drafted 
a  report  which,  if  accepted,  would  enable  it  to  broadly  interfere  with 
commercial  speech  on  several  fronts  in  an  unprecedented  manner, 
Such  an  expansion,  in  the  form  of  a  broad  assault  on  an  entire  class  of 
speech,  cannot  be  Upheld  if  the  constitutional  protection  recentK  ex- 
ten^led  to  commercial  speech  is  to  remain  meaningful. ' 

This  does  not  mean  tfiat  the  FTC  is  powerless  to  regulate  adver- 
tising directed  at  young  audiences.  The  FTC  has  longstanding  author- 
ity to  control  advertising  techniques  that  prey  on  and  mislead  the 


r 

Ser  text  accompanying  notes  121-25  supra 
**•  FTC  Staff  Report,  lupro  note  11.  at  78-91  (indicating  that  children  s  abi!it\  to  differentiate 
between  programming  and  commercials,  and  to  unfierstarrd  the  selling  purpose  of  advertising, 
increases  with  agej.  see  NSf  Research.  «iipro  note  20.  at '27-32.         .  ' 
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publi^  by  deceptive  assertions  and  omission's.  The  coinmercial  speech 
cases  make  it  clear,  ^however,  that  the  role  of  regulators  is  to  preserve 
cominiinication  in  the  marketplace,  and  to  ensure  that  advertisements 
are  clear  and  truthful.  Any  regulations  premised  on  the  assumption  ' 
that  the  .proper  detergent  for  cleansing  the  flow  of  commercial  speech 
is  sflence  violate  both  the  letter  and  the  underlying  policy  of  the 
commercial,  speech  doctrine. 
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The*  Current  Status 

Of  Comparative  Advertising 


STEHHEN  W.  BROWN 
DONALD  W.-JACKSON,  JR. 


Advenuen  Vun  us  noi  ib  confuse  the  "Ford  ^ 
Granada  with  a  Mercedes-Benz  and  they  ask  us  to  cQm- 
pare  the'thave  of  the  Remington  razor  with  that  of-aiiy 
^oc  blade.  These  are  examples  of  comparative  adver- 
tising —  the  practice  of  naming  a  competing  product  in 
an  advertisement  and  making  a  direct  comparison. 

Comparative  advertising  his  touched  off  consider- 
able controversy  in,  the  ^advenising  industry.  Some 
leaders  vigorously  support  the  practice  while  others  con- 
derpn  it.  Victor  Bloede,  Chairman  of  Benton>  and 
Bowies,  uys  "There  a  nothing  wrong  with  tiiming* 
names;  It  is  neither  illegal  nor  immoral.  And  it  isn't  ^ 
evgn  fattening."*  Tracy  Western.  Director  of  the  FTC 
Bureau  of  Consumer  Protection,  commented  on  the  ' 
charge  that  comparison  advertising  is  confysing.  He 
feels  "confusion  is  a  higher  state  of  knowledge  than  ig' 
norance.'*'  Stanley  I.  Tannenbaum.  Chairman  of  Ken* 
ypn  and  Ecithardt,  views  comparative  advertising  as 
/^'advertising's  own  brand  of  corupmerism."       '  ^ 

~ —  »  * 

Advertising  /hai  coikpares^one  or  more  hramit  of* a 
product  bat  increased  in  the  last  ffh  pan  with  the  en-  , , 
couragementcftbe  FedtraJ  Trade  Commistion.  This  or- 
tide  explores  t£e  backgisound,  nature,  and  frequency  of 
comparative  advertising  and  ditcuttes  strategies  and  ef 
fectivenets  ofsuQh  advertising. 

Stephen  IT.  Broum  and  Donald  W.  Jackson,  Jr.  are  ^ 
faculty  me'mben  in  the  Marketing  Department.  College 
of  Businett  Administration,  Arizona  State  University. 


Strong  opposition  to  ihese  favorable  opinions.has 
aUo  developed,  however.  One  of  the  most  outspoken 
critics  b  Andrew  G.  Kershaw,  Chairman  Sfthe  Board  of 
Ogtlvyi'and  Maiher.  He  views  the  comparisons  as  ex- 
tremely damaging  to  advenising's  credibi^iy  and 
possibly  destructive  to  the  free  enterprise  system  due  io 
the  loss  of  respect  for  business.' Jack  Roberu.  also  of 
Ogilvy  and  Mather,  warns  that  comparative  advenising 
may  tum  business  into  a  '  'carnival  bran4  name 
footing  gallery."^ 

Although  many  firms  have  always  used  comparative 
merges  in  their  personal  selling  efforts,  the  practice  of 
usin^  comparative  messages  in  advenising  is  relatively 
'  new.  The  purpose  of  this  article  is  to  explore  the.area  of 
comparative  advenising  with  special  aitention'to  the 
regulatqiy  environment,  the  use  of  this  form  of  adver- 
tising, the  strategies  used  to  compare  products,  and  the 
effectiveness  of  the  technique .  ^ 

^  ENABUNG  CONDITIONS  i 

^Brand''^'* 

Comparative  advenising  has  been  used  for  many 
years.  In  the  early  1950s,  for  example.  Plymouth 
challenged  the  consumer  to  compare  their  car  with  the 
"big  5."  However,  prior  to  the  197(h.  many  advenisers' 
«$hied  away  from  comparative  advenising  despite  the 
absence  of  any  rcgulaiions  againlh  it.  Perhaps  this  was 
due  to  ah  unwritten  cpde  of  honor  within  the  advenis- 


Rcproduced  with  permission  from  Arizona  BuslneHS.  v.  20.  Feb.  1079  :  3-9  Published  by 
the  Bureau  of  BuHlneas  and  Eronoraic  Research.  Collepe  of  BiiHiness  AdraiDlstratioD. 
Arizona  State  UniverRity. 
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aki/on'a  misiNiiss  • 

\\\^  iiiiluviiy  Ninth  tfidipjuiivr  JL|vrrihcii{f  wit  hiiitiril 
mfhdvc  I  iiiiipjnviiiit  lirtwrcyi  "nri>i)tl  X"  iif  Jn  uhhlrr 
iicil  ■  hirrp"  hrjild  Jild  ll»c  idcMi iflrd.tlMJnMif'  I'hr 

I  iiiiMiinrr  jlrtKiM  nrvri  knrw  if  the  (inn  jmcd  hrjnil  wai 
K.il  III  riiliiiiiii\  Suinrlimrt,  hiiwrvrr.  (UjocI  X  wu 
|ii(    Mini  Ui  itlJI  jri  j>rri{{^  v'C^^f  ^^'^'^1  ^•'^''y  >^^f)'>^y  - 

II  hif  rvjnipic  whcu  [Icll  jQfl  Miiwcll  uimpirrd  ihnr 
ptiiiiiiuipirr  1(1  llrJiui  X.  iui)\i  pniplr  knew  Drind  X 
\\jL>>  Xrnn  Anni|»rr  cumplr  n  ihr  no-iumc  bjiilc  bc- 
iwffii  SOS  jnil  IJrilU)  wnurin^;  pad*  Ujtli  referred  to  ill 
\\\\\  iHily  j\  "lliai  pink  pjii  "  uf  "ilui  hlur  pad  '  1  hr 
pfihhui  hrjful  njinrs  wrir  nrvrr  incniiimrd 

\j'nin^  \jmf\ 

I hi  IT  I  ihr  Frdrril  Tudr  Corninn<iinn  {hT(^) 
)i  v'jri  ukin^  vicps  m  riunurigr  inrnparjiivc  jdvrrii\- 
tiL:  hiipin^  III  providr  inorr  unKiblr  prudui  i  mfiirnij- 
lon  iM  iiii>%unirri  jnd  jImi  ih  nprit  np  j  nrw  riiigr  nt 
ifcJiur  inyrJcninK  (Crjirgir*  Thr  hTC  \iaft  suggr^lcd 
ihji  .i>Msu(i{tf\  11)1^^1  br  ibir  lu  iiukr  hritcr  pfoduti 
I  hilars  hv  liniiwinj;  ihc  iilrntiiv  "f  thr  (omprnng 
hrjnds  jihi  thr\  iK-^in  lo  i  jnipjifjn  iuivrlv  foi  ihr 
ii  i;'timi/.ifiiiti  .i|  ninipjrn4iii  ills trt isrinctiis  un  jll  nrl- 
v»i.fks  ifi  Ijtr  Kohrri  Piiu(\kv   Dun  mr  uf  t, tin- 

xinui  rriiinliiiM  Ird  ij}£-rjinpit^n  h>  v^riiinf;  i  sr[ir% 
.•t  IniriN  rxpljiii'mfj  ihr  Mtujtum  and  iNkmi;  ihji  (.[3S 
iii.i  \h(  4itrpl  (v"^P'*''*'i^t-  jilvrriisrnirncs  un  ihrir 
tuiv^Diks  \Br  jlrrjd\  jlhmrd  i uiiipiriiivr  idvrriL^r- 
ihcnn  hui  Irw  arrr  xhuwn  Thn  wjs  hrtausc  »if  ihr 
!i  i^[i  111  jihcrtnrrs  ul  mjkmj;  j  luinpjranvr  id^rr 
i.-iim  ni  tii(  \[H  jiid  jnuihrr  ntmi  ■impirultsr  idvrr- 
H.tiiiit-Mi  Im  I  BS  jnd  ABL  ThrTK  rri-vunrd  ihui  hv 
illiufcui^    tiimp4riM>n%     atJvrrriMn^    wuuld  hcfomr 

•  miliar  III  i.^i'tMtn'ifr  Rff^ttrt  in  the  uffrnng  uf  turn- 
[iiijiivr  piiiduu  mformaiion  ' 

I  hrrr  virrr  jImi  rumui%  ihai  frfLBl  lu  run  torn- 
puMtiv^  aiNrriisrnirnis  mi^hi  hr  (uni^idrrrd  rcM  r;iini 
i<l  irjilr  It  tifrns  wrrr  nm  alluwrd  lo  hra^  trrrly  ihuui 
ifini  mousrirap    ihrir  wnuld  hr  Ir^^  uimprrr 

I II  III  jpd  lr\\  iiuimjtion  lu  mirmluir  nrw  produi  w 
hn.ilu  hri  jusr  ihr  usr  ut  Brand  X  and  hrrprd  turn 
luriKon^  Irli  oprn  mi  man\  uppuriunitirx  lu  mi<ilrad,ihr 
i.inoumtr  thr  h  H  hnprd  rral  iiimpariMin«.  wuuld  di>- 
,.•ula^;r  ihix  «irt  uf  drirptmn   In  shufi   thr\  hupfd  n> 

•  >;>(  n  up  a  rirw>  rra  ut  lurpurait  awiiuniahiliis  irsulnng 
tfi  un  I  umpjrai  i<ir  idvrr  using  pn  igrarnv  ^ 

I  his  rni  uurafirmrni  li»r  4urnpaiiM>n'i  was  nui  wnh- 
I'lji  its  ifUu'i  ht>wrsri  Ihr  Arnrman  A<isiHiaiu>n  uf 
\Jvrftisuig  \Krniir%  (AAAA)  has  aiirrnpird  tu  krrp 
jdvrriisii)^  xiandards  high  m  ^rdrr  m  lujiKI  ifrdihihis 


fnr  jdvcrminu  Picir  V)(il  rcviicil-i'/Jfl»/jA/y/rraf/if# 
triii)|niicd  ihiii'"kccn  iind  vlf^orou)  compciitinni 

ihnnc^tly  ctindiuicd  is  nrccmry  lo  the  {{rowih  of 
Afnrruan  buMncii"  and  ihai  ailvcriising  ii  pan  of 
iliis  li  mo  mcniions  ihc  poicniial  ofwcakcncd  pxxHk 
cunlidcncc  should  unfair  compcdlive  practices  begin. 
The  Crealivg  CoJe,  which  is  cnTTorscd  by  the  AAAA 
and  several  other  organizations  and  industries, .includes 
a  spicmcni  against  *J^orTipari59ns  which  unfair!/ 
disparage  i  cumpclilivc  product  or  service."'  Until 

.iriently.  CUS  and  ADC  felt  ihai  jusi  naming  names 
mnsinulrd  disparagemrflt-  * 

r)ie  AAAA  was  deeply  concerned  with  com^araiive 
advertising  and  have  had  numerous  committees  stud/ 
ihe  subjrci  Poluy  sialrmrnis  were  published  in  l^^i^ 
1*^67.  and  all  ofihem  tended>io  diKourage  ccAn- 

parison  advenising    li*wa$  not  until  1974  *ihat  their 
ptiMiiun  (hanged  ^ 

Stjtement  of  Po/icy 

The  ^  AAAA  issued  a  Po/icy  SuUrnent  jnd  ^ 
Ciuidthnex  for  CumparJt\v€  ,\dvcrttitn^'.'  in  April. 
l'J^4  BasKally.  ihe  provisions  required  that  (1)  The 
adveriisrmcnt  should  mfocm  and  noi  discredit  others 
(J)  The  advrriisrment  should  name  only  significant 
itiinpriinoii  hul  nui  in  a  drgrading  urnjnfair  manner 
Ii)  Similar  product  propmies  should  br  ihe  only  onrs 
compared,  not  tnviarclifferences  (4)  If  a  leic  is  made,  it 
should  br  objective,  preferably  done  by  an  indeprti; 
drni  trsiing  fatiliiy  [S)  All  Jaims  must  be  supported. 
'  and  full  rrsulti  must  hr  reported  so  is  not  roJrad  con- 
sumrrs  lo  improper  conclusions  based  on  partial  and 
biased  results 

In  addition  to  the  AAAA  Policy  Statement."  a 
Tf/ffiimn  Codf-^js  developed  that  has  allowed  com- 
parativr  advrrtising  sirtce  January  197^^.  as  long  *5  the 
tumparisons  are  fair  A  Rjdw  Cade  has  also  been 
drsrioped,  which  asks  thar  comparisons  be  "confined 
ni  specific  facts  rajhrf  than  generalized  statements  or 
lonilusions  "  ABC  has  written  its  own  set  of  Cor7|- 
^junvf  Advertmnfi  Cuidelinet  that  are  very  similar  to 
ihr  ,\A*.\A  Policy  Srairmrni  Thr  print  mrdia  has  no 
currrnt  rrgulaiions  in  ihis  area 

Regulating  comparativr  advertising  is  still  very  dif-* 
fjcult  drspitr  thrse  recent  advances   Before  a  commrr- 
uat  laii  br  \hown  on  any  nrtwork.  it  mu$i  br  rrvirwTO^ 
bv  that  nerwork  s^wn  clearance  staff  for  tastr  and  ac- 'J* 
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(uriicy.  hccaSsr  uf  ihc  iirriiriuluui  Uijit  (iip'iu  )OJX)(( 
Kifiimrrciiili  |i^r  y^ur)  mui  lii^hfy  lahiiiiii)  ini  tcuiKi. 
die  iot)  ji  eNllcMicly'dirniiDt  OimpouiuliiiK  i)ir  liif- 
,  ricuiiy  ii'ihc  irndency  fur  iiilvcrlnrfi  to  drsigri  iciiS  llur 
wciKh'ilic  rriulti  in  ihcu  pruiluii'i  fdvor.  • 

SclTrr^iulaiory  lMi»|rci'fpiivc  iiiln  acium  if  an  ailvcr- 
liscmcnl  ift  cvrr  qurilionci)  The  Naiiunal  Adyrriisin^ 
Diviiiuii  of  ihc  Council  of  ihc  Bcilcr  lluvnc^  Hurcalj  cn- 
wniiici  ihc  iril  ,^ala^isc()  lu  luhuanlialr  ihc  advfr- 
liirr'i  claim.  Thi>  divijion  ihcn  make*  a  dctijinn  If  il»c 
drcisiuM  is  appcdcd,  il  gnci  lu  ihc  Naimiial  Advcniinig 
Review  Ikiard  fJf  ihcir  dctlsion  The  lru»h  u  oficn  dif 
flcull  10  uncuvcr  and.  even  when  ii  is,  n^  ihannrts  are 
readily  available  forreirihuiion.  ^ 

NATURE  ANP  FREQUENCY 

Eslimaiet  luggesi  ihai  comparaiivr  adveriisinf;  con- 
,  siiiuie^  from  7  percent  2^  percent  of  loul  advcriis- 
ing  *  Thi>  wide  range  is  due  in  pari  lo  ihr  differrnr 
drflniiions  of  comparaiKe  adveriuing  Wilkir  and  Fer- 
rij  offer  ihe  foUuwing  ''  (1)  compaies  rwo  or  more 
specifically  blamed  or  reccrgnizably  jjrescnied  Brands  qf 
-the  ume  generic  produci  or  service  class.  (2)maiessuch 
a  comparison  in  terms  lOf  one  gr  more  specific  product 
attributed.        '  / 

Different  levels  of  inten'siiy  arc  also  possible,  ranging 
from  "a  very  casual  mcmion  of  a  compeiitive  brand  tv  a 
very  high  level  pcfini.by-point  comparison  of  che  spon- 
^  sored  and  cqmpcting  brands  "'"  A  low  level  com- 
parison may  only  refer  to  the  compet)tion  ai  "chc 
leading  iirand."  An  example  of  a  high  level  comparison 
advenisemem  would  be  American  Moiors'  poinf-by^- 
point  comparison  b^rween  their  Gremlin 'and^ihc  com- 
peting Pinto  and  Vijga. 

In  a  prior  stud^^owevcr,  the  authon  of  this  arti/le 
made  a  ili$iinc\_i|) a' between  strictly  comparative  and 
'  i  iTtj)  tied  com  para  ftve  advertising  "  Strictly  comparative 
advenisemenisencpmpass  situations  where  competition 
was  napied  ind/or  shown.  Implied  comparisons,  on  the 
other  hand.^are  those  that  comp^c^  the  sponsor  to 
.  /'Brand  X".  toothej  brandsjn  general,  br  even  ro  other 
products  producet^by  ihe  same  company  An  example 
•*  of  ihis  last  lype  is  a  rcceni  deodorant  adverti^emeni 
where  a  wman  says  "I'm  throwing  out  my  old  Secret 
^  f4r  something  bcijcr.  New  Secret  I ' ' 

■  Television  ^axff^tng 

^  Whit^|^l^^;oad  dennition  was  used,  ihe  stu^y 
fourid  that^ny  percent  of  observed  (fftcvision  adver- 
^  ^iscments  qo\A^  \k  classified  as  comparative  in  nature 


roMrAHATivr  aiWi-ktisinci 

Thai  pcnciuagc  jjucs  ijnwM  In  \  6  pcficru.' htmrvr^. 
when  only  itnitly  ijompiiraiivc  4iivcriK(^ni>  jrc 
uuiurcd  These  accuuni'  fur  uniy  alioui  \  pcricni  of 
^(iral  ^dvcriiiiirg  iimr  lltm/ihc  conirovcrs)  almui-y^ 
(omparisoti  advcriisihg  is  itHilincd  to  a  rclaiivciv  uriall 
amount  of  advcriisihg  \  ' 

The  researc  lers  w^rc  also  iincrcstcii  in  jvhriltcr  any- 
ptuiiucis  were  luue  uficn  assoiiaicd  >Citli  ((Kiiparaiivc  ' 
advcriisemcnts|  TItry  found  lhai  nonpicHripiion  drugs 
■Were  ilic  nmsi  communly  compared  iicrns  Some  of  ihc 
ptmliKts  incluilc  aspirin,  cold  lalilci^,  allrrgv  pilK,  and 
sleeping  aids  ^Several  oilier  prodlui^  fouiu)  to  he 
moderately  associated  wiili  lontparison  advrriiH'inciu^ 
were  "household  pn^ducis,  food,  umsumer  durahlrs. 

,  and  personal  care  piudui  is. "  • 
Another  question  invesugaied  hy  ihe  study  was  r^r 
nature  uf  the  Comparisons  It  was  found  that  HO  perccni 
of  th.e  lime,  quality  wai>  cqmpared;  prue  wait  compared 
only  12  pervent  of  the  time  It  was;(uggested  ihar  rhis 
rnay  be  due  to  ihe'  fan  \\M\  price  is  more  difficuli  it> 

,  control  and  is  <Ub|eci  to  lotal  flui^uaiiom  and  rhu%  mav 
not  be  suitable  for  nauontil  rfiedia  '  '  *{ 

MtigJztne  At/verttttng 

Qimpartson  'tadvrrtising  m  magazine  articles  was 
observed  in  anotHer  study  by  Jackson.  Brown  ,  and  Har- 
mon The  basic  question»>asked  were  again  in  regard 
nature  and  frequency.'*  Comparison  advertising  was 
also  investigate^  in " conjunction  with  the  type  of  * 
magazine  in  which  it  was  found.  > 

.  Four  different  lypcs  of  magazines  ^ere  used  in  ihc 
areas  of  general  editorial  (RejJen  Dtgfsf).^  mCrf  s  (Ei 
qutre),  women's  (Ltt/ies  Homf  Jouraa/)  and  business 
(Newiw4ekM  A  range  aS  fifteen  years  was  covered  by 
observing  Wiigazincs  in  1960,  196^.  1970  y'nd  I97^j 
Definitions  used  in  the  srudy  were  very  simiTar  lo  ihc 
one*  used  m  Brown^and  Jackson^'s  study  of  tclcvismn  • 
comparison  advertising.'^ 

Tht  frequency  of  comparative  messages  reprcsenis 
only  8  percent  of  the- advertisements  using  ihc  bmad 
definition  If  ihe  $trj(c1ly  compar^ltivt'' meaning  is  ust-d. 
the  percentage  falls  to  I  2  prrceni  When  ihcse  rcsulis 
arc  related  to  the  Trequency  of  comparative  television 
advenisements.  the  \ov  fierccniagcs  are  not  icxi  surpris- 
ing. Over  time,  the  frequency  has  incr^sed  moderate- 
ly In  1960  the  number  tif  Wial  lompafativc  idvcriisc- 
mcnri  was  6.3  pcrcent.>^J5i3|l»it  had  increased  lo  9  K 
percent  The  implicci^fatcgory  stayed  fairly  level  over 
the  year^  at  approximately  7  percent,  while  sirittly  lom- 
parative  advertisements  increased  from  0. 1  percept  in 
I960  to  approximately  3  pcricni  in  197^ 
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*  Si^niriuiii  liidcrntcts*  wcic  rtiund  AitionK  ilic 

ItUKdilllCl   Rr,u/fn  Pfflit/ Um\  flic  IukIicSI  pCKCIIIil){C 

nf  loinparljnm  (li  U  pcrttm)  fnlluwcd by^/W»ri  Horn 
^juntj/  41  7  pcitcfU.  Ntw\w4*k  6  pcr(C(t(,~<Aml  lii  , 
ifktrt  ii  '\  |ic[ccm  I'rrlups  (liffcrc^ccs  arc  iclaict) 
lo  ihc  fniiling  iliai  tlhigi  and  houicluiUi  priidiicis, 
whiih  4rc  ntnic  likely  ui  be  (iimpAraiivcJy  itdvcriiscd, 
jrc  im>rc  prcvalrni  in  u  wurcc  nuh  iu  ReaUtn  Dtgett 
Analyiii  uf  ihc  number  of  prmimis  ciunpurcd  tn  each 
A(lv^rli^c^^tcnl  dtuwcd  iHa^  approxiinuiciy  )0  pcrtcm 
ininparcd  imc  or  iwu  other  hruiuh  widi  ihc  iponsur, 
while  2^)  prrtcni  itim[urc(l  ibc  iptir^Mir  lu  five  t)r  more 
br'iindi  •The  laiicr  iy[)c  i»  iiiiully  a  (untpansoit  lu  ihc. 
'IciiliiiK  hunds"  wiihiuii  a  .specific  mdicaiittrt  uf 
n4(i|ci 

ht  Miirun^ry ,  citantinAiiun  of  iclcviiiun  and  - 
inaK42inc  advcriiscmcnii  inilicaics  ihai  siricily  cum- 
paraiivc  advcriitcnicnii  arc  a  rclaiivcly  small  ^ari  of  all 
lornpjrjdvr  idvcriiicmcnii.  which  in  (urn  arc  a  small 
[)jri  uf  loijl  jiKcrtismii  Cumparaiivc  advcriDing  is  in- 
irruMn^.  luiivcvcr.  and  tcriain  produci  areas  arc  marc 
likely  It)  briiimparaiivcly  advcriiscd 

STRA  TEGiES 

i  vrn  All h  so  few  i uniparauvc  advcrtisemcnis 
irljMvr  lu  loul  jdveriising.  definiic  cumparaiiffc  jdver 
titin^  forms  and  siratcgic4  have  begun  lo  lake  shape 

r/ff  ft>jTt i/i  Tfirrnirivei  T»  begin  wiih.  the  number 
of  brands  in  he  meniumcd  and  rhc  brands  ihemsclvcs 
play  in  imporrjni  pari  in  ihe  adveriisemeni  Should 
(onirasis  be  inicnsc  or  subrle'  Cunrrasis  between  very  ■ 
minor  produci  aiiribuics  may  be  perceived  as  meaning- 
less or  decrpitvc  Also,  if  ihe  sponsor's  brand  wins  in 
every  icM,  ihq  advernsemcnt  may  not  be  as  believable 
is  an  idveri^meni  m  which  ihr  product  loses  parr  of 
ihe  iimc  Opel  ran  an  enure  advcriising  campaign  in 
whith  II  finished  second  in  a  sicp  by  siep  comparison 
hei'wcen  iisclf.  Toyoia.  Daisun  and  the  Rabbit:  yei  sales 
imreased  significantly 

IfM  Rnu/ti.  fAnoiher  mafor  question  involves  the" 
u^  uf  test  I'rsults  How  conclusive  Qiust  the  jests  be  in  ' 
urd^r  lo  d^cm  ihcm  sign^icant^  ShouIcl'thrTesults  and 
lest  design  be  mjde  available  to  anyone  who  wants  I 
ihrm'  Also,  the  consumer  might  not  be  able  to  identify 
which  produt'i  is  being  promoted  in  a  comparative 
jilvcrtiscmcnt    This  could  cause  aiboomerang  effect. 
I  herebv  ini  rrasmg  i  he  comprt  iror  s  xales 

Prttjtfii  Mjritrt    Finatly.  the  product  and  larget 


I'lihKUAjn* 

lititrkci  beumic  iniiuuraot  Cr'ru^h  iimiitui/nurkcl' 
laiioM  nuy  IrotI  fbeiiiiclves  better  tu  (Oin(^>4rmive 
advertising  than  titlitrs.  As  lihiMruied  prevlmisiy,  drug  ' 
giMids  ant)  lurLsunicr  hiHiseliold  giiutls  ire  already  usbig 
tlic  tdittparativc  advtriiiing  tool  lu  a  greater  dc^Arc 
ih^  ^thcr  priulucis  in  ihc  television  titcdia,  ^  ■ 

'DtrttttonMtty.  Prid^,  Umh,  and  DcUhcr  iiavc  cx^ 
pt)sed  (ine  itrilcgy  that  they  refer  to  t/irtcttona/i'/y,^^ 
This  lerrn  describes  whether  the  prtuiuci  is  associated 
with,  ur  differentiated  ftum,  ^hc  vompeting  brattd,-An 
example  df  assoctaiton  is  the  Vulvo  advertisement  that 
com/iares  prices  uf  the  Vulvo  464  with  a  M^rcedcs^Dcnv 
250  The  purpose  is  to  ratse  the  Vfclvo's  image  by  assoo 
latmg  it  w(tH  the  Mercedes,  wmie  emphasizing  the 
Yolvii's  mure  affordable  price.  |piffercr\.ii4iion  can  be 
demunstraied  by  another  autumobile  comparison  id- 
vertiscment  A  Saab  is  compared  lo"  a  Vplvo  on  a 
numher  of  criteria.  The  advertisement  differentiates  the 
can  using  twenty-eight  separate  attributes. 

SfretJtng  Attnbktei.  Another  strategy  involves 
iKanging  the  consumers'  perceptions  of  specific  at- 
tributes The  adveniser  tries  to  emphasize  positive  pro- 
duct attributes.  Mazola's  advertising  campaign  pro- 
bably (llustrates  this  best.  Initially.  Mazola  introduced"' 
the  attribute  of  100  percent  com. oil  and  emphasized 
that  Mai^pla  rnargarine  was  the  only  product  using  pure 
corn  oil  Then,  com  oil  was  built  ilp  in  the  consumers' 
mtnds  Ly  playing  up  all  of  its  advantages  over  other 
oils.  Finally,  comparative  advertise  me/its  were  use(l  to 
clarify  that  Mazola  is  the  only  one  of  the  three.leading 
oils  that  IS  100  percent  com  oil. 

Thg  CbdiUfiger.  Many  times  a  very  small  advertiser 
will  challenge  fh^  maj^pr^d^eniser  in  a  field-  The  pur- 
pose of  this  IS  to  briiig  atteniidn  to  the  advenisement 
because  the  major  brand  is  already  well  known.  A  cur- 
rent example  of  ihis  is  Shasta  G)Ia,  a  cola  with  only 
small  share  of  the  market,  comparing  its  taste  to  that  of 
ihe  two  giants,  Coke  and  Pepsi.  Ar  the  end  of  the  ad- 
vertiserhent  a  man  says,  "If  I  were  those  other  rwo 
colas,  I'd  watch  out!" 

One  final  strategy  is  name  clarification,  A  classical 
example  of  this  (S  the  Goodrich  Tire  Company's  adver- 
tising campaigrr  designed  to  differentiate  themselves 
from  Goodyeai.  Tire  Company  since  their  names  are>o 
similar  ^  ' 

EFFECTfyENESS 
The  effectiveness  of  comparative  advertising  is  im- 
portant both  to  ihe^pubhc  ancTto  the  adveniser  Several 


f)Urilioni  Mill  nccil  ID  \\c  ^luweinl  tihmii  u)iu|Mri)ilvp 

'A(c  (;uin|U(itiin  niivrriitrtnrrMt  intirc  uili»iru4ijve. 
'or  Mir  jicpplr  juti  imtt  likely  lo  believe  liiem  limply 
iieuiitc  ■  vOfii|i«ihiin  W4)  lUKilr^  Duet  ainipiiiitiin 
vertitiUH  irMii  co  •  cicaici  hum)  inuKe.  or  tan  ii 
lutkfirt?  Oi}  ihc  cormiincii'  piior  hclicfi  nuke  n  ilif- 
fcremr  in  cfunpiirisun  ailvriiisiDK  effniivr^iett^  if  iliey 
iiiretiiiy  prefer  <ir  iiie  ilie  UHiipeiitig  liraoil,  what  are  ihe 
ciuniet'of  iwiiyiiiK  ilieiu  over  lo  ilie  tpuiiim'i  brMhii^ 
Cmild  icein^  iheir  preferred  hrmtd  in  i  cnmpariicm 
have  a  nrRMtive  effeci  un  iheii  giKiiude  lowurd  die  ipdii- 
lor'i  pruiiiici/  Fiiully,  does  rdmparison  adverrising  Me- 
tiully  increase  lalcs  moie  than  niinromparaiivr  advcr* 
liiing?  Aiihuugh  leveral  studies  havr  been  peifnrmcd, 
tile  answers  lo  diesc  questions  are  not  yri  clear 

Generally,  studies  have  showiv  t)n  real  differenrrs 
betwcet)  comparative  and  nutiiumpitrative  advrrtisin); 
Furthcrnture,  "when  intcractuiiu  with  uthcr  variables 
are  not  considered,  cumpuativ{( advcrtisrmrnts ^arr  no 
betier  or  worse  than'"'  sitigle  produtt  advcrtiscrnctits 

BrjaJ  R<cMI  jnJ  LoyjJty 

Hie  ability  of  an  advertisement  ro  leave  the  viewer 
with  a  uilid  memory  ofihc  pruducr  is  usually  referred  to 
as  brand  recall  In  a  study  by  Lcvine,  respondents  were 
exposed  to  a-number  of  sets  of  commercials  containing 
various  mixes  of  comparative  and  noncomparative  ad- 
vcniscments  After  each  set,  they  were  asked  to  recall  as 
many  brands  as  pouible  Generally,  identification  of 
brands  wai  not  dependeqi  on  type  of  adveniscment  In 
one  case  ^here  differences  did  exist,  comparatively 
advenised  brands  were  recalled  less  ciften  In  contrast, 
Pruad  measured  claim  recall  and  found  that  subjects 
had  a  much  higher  memory  of  claims  when  comparative 
advenisements  were  viewed  '  Perhaps,  as  Maiis'  work 
indicates,  this  is  because  comparative  advertisements 
areiinore  active,  aggressive,  and  interesting,  thus  caus- 
ing higher  awareness  >' 

When  another  brand  is  mentioned,  the  possibility 
ajways  exists  of  misidentification  of  the  sponsored 
brands.  Lcvine's  study  supports  this  idea.  Women  ex- 
posed to  comparative  advertisements  were  significantly 
mote  likely  to  identify  one  of  the  competitive  named 
brands  as  the  sponsor  brand  than  women  exposed  to 
noncomparative  advenisements.  This  could  lead  to  a 
higher  awareness  of  the  competitor's  |}roduct  thui  of 
the  spqpsored  product . 

If  the  consumer  already  prefers  a  brand,  com- 
parative advenising  against  it  may  cause  negative  at- 


rOMI'AKATIVH  AlWliUTKSINn 

iM»uic»  towaiil  Ihe  ipoiuorrti  hr^ixl  (.ioldrn  fuiiml  dui 
hliiud  loyal^^  W(is  vriy  im)iiiruiil  wtirit^-:fN)i)4imiiH  ilie 
Vitriatue  in  puhhiisc  inieniiun.  h  wa^fmind  y\\M  die 
"denree  iif  hiand  loyally  fowarcl  ihe  ipimiormH  iuAnd 
piniilvely  affeiu  leipoiulenii  purdiase  mieniinns  "'" 
.Aiming  tuiijecti  whu  hiid  u  priiir  |frefciriue  U\\  KihIaK, 
Ptatail  found  more  ncKativr  ait jruilet  toward  a  fu  i  itmus 
hrami  legarding  clam)  uedibiliiy  liun  anuiog  uii)|c<t.v 
who  did  t)ot  have  a  prior  preference  for  Kiidak  I  le  then 
leiummends  ihai  aiiverllsers  be  extremely  lateful  ttt 
adciiuaiely  iiihiuoilair  all  clalttu  Iti  order  to  Ikmiu 
pidilii  confideoce  in  theli  adverlisemeiii  '" 

Injf^jtive  Vaiut 

Since  infotination  value  was  a  prime  reason  for  Idl- 
ing the  tabooH)n  comparative  advenising,  ii  would  be 
hoped  that  comparative  advertisemetits  are  more  in- 
formative than  noncomparative  advert isemer^ts  Tlie^e 
direci  compuisons  give  the  consumer  a  specific  stan- 
dard with  which  to  weigh  purchase  decisions  between 
competing  brands  Stngfe  product  advertisements  mjy 
not  provid;  a  basis  for  diecision  A  study  by  Pride,  Limb 
and  Pleicher  found  ihat  the  effectivenes  of  comparai  ive 
advenisements  for  producing  feature  awareness  wa^  nor 
significantly  different  beiween  the  two  typevof  adver- 
tisements It  was  found,  however,  that  moderately  in- 
tense advenisements  "create  higher  levels  of  perceived 
informativeneu"  thari  do  low  iniensity  advertise- 
ments " 

Penuauveneii 

Along  with  informative  value  and  brand  recall,  per- 
suasiveness is  a  major  concern  to  advenisers.  Do  com- 
parison advenisements  really  persuade  consumers  to  try 
a  product'  Again,  Irvine's  study  finds  no  significant  4 
increase  in  brand  choice  when  the  product  was  com- 
paratively advenised  Specific  commercials  were  found 
to  be  more  persuasive  than  others,  but  this  did  not  de- 
pend on  whether  the  ad  was  comparative  or  not  Lcvine 
did  find  that  persuasive  value  of  a  commercial  increased 
significantly  if  it  was  the  only  comparative  one  shown  in 
a  group  of  commercials  "  This  suggests  that  novelty  is  a 
factor.  As  long  as  comparative  advertisements  remain  a 
smalt  part  of  total  advenising,  the  persuasive  value  may 
be  greater 

Studies  basically  show  that  negative  attttudes  are 
associated  with  comparative  advertising  People  are 
skeptical  of  advenisers'  claims  because  they  d,t>  noi 
believe  that  the  tests  are  conducted  fairly  McDougall 
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incutlnnci)  In  hU  Minly,  ihiMi^h,  ilui  ihci«  *t9  4  ntin- 
ofdy  (if  rctpimilviiK  Kvhi)  illd  liuld  |iiiiiuv«  4UMudei 
ii)W4riU  iiMn|>4fiiiivc  4(ivri(iMni|  lie  iiikkc«*  <i)Al  If 
ihli  group  140  l>e  JcOocii,  ich4ln  {umluiii  iiuy  he 
urgcicil  41  d^^co)  inloK  (iii)t|ur4ilvc  4iivcriitln(i  i4io- 
paiKOs  " 


liilUdiAHV 


PcijHlc  iho  moimnnii  cvoicdce  dui  io(U{ur4nvc 
4dvcMitinK  ii  no  hcucr  4nil  4i  luuci  h4i  ihe  {>oicnii4i  id 
he  wune  d)4o  iridiliunal  AiiveriniOK,  miucm  muHci  iIo 


^cii\ai 


One  (il  ilieie  mvulvci  \is\t\  thnincsi  Mailuoes  Cor- 
jiMriiKon  Shivin  wanted  iii  cilt^e  toon  Xctoii  ami  IHM  in 
dtc  pUifi  p4|>cr  copici  ficlil  llicy  leli  they  hail  ilevct- 
oped  a  ofperlor  pruihici  that  wai  jnuiitly  less  expcouve 
diin  cufuparahle  Xerox  or  tUM  models.  The  difficuiiy 
of  tornpeiinn  widusuih  well  esuhhthed  flrmstalleil  for 
411  tnienijve  tanipjigii  Savin  pnuluVeil  *  camp4ign  ult- 
ing.  Whai  do  Xeroii  and  lUM  uipiers  have  must  fn 
conmtun?  Dodi  arc  most  cuinnuinly  replaced  by  the 
Savin  7H0  "  Sales  have  nearly  quadrupled  in  the  (hree 
years  sinie  ihec4mpaign  brgan 

Another  uicceu  itor>  is  the  Sihick  Inc  McxirnaiK. 
electric  ihaver  Schick  compared  the  Flemmatic  lo  three 
of  the  leading  diavers  by  narn«  Sales  inLreued  by  IH 
million.  4ni^the  market  share  went  up  by  «baut  16  per- 
cent Succeu.  however,  is  not  always  iweet  In  Schick's 
ewe,  legal  luits  lotal  more  than  %\2  million,  ind  the 
idvenning  industry'^  telf-regulatory  bodies  foned  ihe 
advenisement  to  be  laken  out  of  ihe  media  It  was  rul- 
ed ihat  the  advenising  campaign  was  "false  in  lotne 
details  and  misleading  in  its  overall  implications." 

The  large  number  of  formal  complaints  ihows  thai 
the  iiutiai  reluctance  of  ihe  FTC  to  encourage  com- 
parative ads  was  well  founded  Many  lawsuits  have  been 
filed  by  firms  whose  products  were  named  in  com- 
parative advertisements.  Alberto-Culver,  makers  of 
Albeno  Balsam  creme  nrue,  filed  a  suit  against  Gillett 
asking  $7  mijlion  in  damages  They  based  theit  case  on 
the  fact  that  \ales  had  fallen  sharply  after  a  false  and 
misleading  ad  was  shown  in  which  Alberto-Balsam  was 
named.  In  another  case,  the  FTC  fi|^d  suit  ngaiiut 
GcneraJ  Electric  for  inadequate  proof  that  theit  televi- 
sion required  less  servicing  ihan  any  other  br^d.  G.E. 
had  based  several  advertisements  on  this  feature 


am:um)N 


J'erlwps  ihe(0  4(v  iwo  pcfipfnivn  hont  whuh  W) 
view  iiiMm4Miivc  4(|vt;iil<lnKi  4  ptihhi  pnlicy  view  4itd 
40  4i|venhci'i  view.  I'diin  4  ptihhc  pnllvy  penpn  iivc, 
levcul  |>osii|vc  heiiellis  i4n  he  dcHvoil  hiyu  uitit* 
p4i4tive  4(lvci(isini|.  If  done  f4ifly  4iu(  hnnesdy,  i\\t 
ionitniur  twj^i  really  henelti  hotn  the  inciP4ici<  in'4 
fornlaii^n  4llowini|  hcticr  hiiyinK  ilcusinns.  Cutib 
p4r4iivc  4ilvcMlteinen(  nuy  4l>ii  eiinmuxe  imuivaium 
4iid  fnsicrtnnnteiiiion,  4hn  henrftiinu  ihtJrotMumrr 

On  the  neijaiive  ^ide,  po\uhility  n('iieiC|iiion  4lwj)ys 
eRMis.  Perhaps  die  higgeu  prulileni  is  the  o)i)Hirtuimy 
to  use  iinly  Klettlve  datj  in  the  4dvertMenient<  I'ew 
4ilveriisers  wuuUl  ciinHniinu4te  teu  refills  that  were 
negative  toward  iheuTTwn  pnulikt  \cm  i\cM^i\i  i4n  he 
consiruiteil  so  as  lu  give  die  deiired  pmOiut  an  cilge 
over  the  competilor  One  udiitmn  ui  this  prutileni  »  to 
ueate  ati  independent  ten  tenter  dut  nreens  all  com< 
parative  ad  claims  before  ihey  ate  released  Ihis  ub- 
viously  would  be  very"  expensive  Anodier  Hihiinui 
would  be  lo  have  strut  regulation  ind  heavy  penalties 
fur  deceptive  ads  and  diiiorted  leit  results^  Another 
negative  factor  might  \tc  the  pimibility  of  consume! 
iunfusion  caused  by  eKpuuire  to  competing  advertise- 
ments 

Frorn  itie  advertiser's  viewpuini ,  lomparative  adver- 
tising may  allow  a  tmati  tom|>any  to  bet\efit  from 
association  with  the  inilusfry  leaders,  may  allow  product 
benefits  to  be  more  clearly  difrereriiiated.  it^d  may 
force  firms  to  be  myre  prt)grc%Mve  and  innovative  On 
the  negative  ude.  there  is  j  possibility  of  loss  of 
credibiliiy  for  the  firm,  a  bcwmerang  effect,  and  the 
questionable  effectivenessof  the  technique 

When  Considering  usin^  comparative  advertise- 
ments.  a  firm  should  follow  Wilson  s  suggestions:  First, 
nontrivial  aiiribuies  must  be  compared  Second,  well- 
documented  evidence  should  be  obtained  an  which  to. 
base  ait  claims.  Third,  comparisons  should  be  of  a 
moderate  intensity  and  among  brands  with^whtch  the 
adveniser  directly  comprres.  Finally,  all  measures 
should  be  taken  to  avoid  sponsor  misidentification. 
This  includes  displaying  the  sponsor's  name  pro- 
minently and  eafty  in  the  advertisement  If  these  can- 
not be  met,  the  advertiser  would  do  well,  m  light  of 
available  evidence,  to  follow  a  traditional  type  of  adver- 
tisement 
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roNU'AHAiiVM  AiwiiinihiNri 


NOIiiS 


<AltMfl)    Mt)infl     (l  ^iHJ»  KiKftIt  VnilM  Mltl|<(||t<it  h'MMM^ 

llftiMuiy  tt.  101  III 

l"rniii|MNiivf  Aili  in  I  niiri  Hiiii  ii  A^^A  M<fiiii||  t\t^>^J 
tMUHn  (Mm  I'  I'Mfti       \i  a 
Hkut 

»Will(<iii  I.  yK/iUif  mil  Coil  W  t-fidi  "(  |i«iiiivp  AiKfiiit 

mH  I'mlilrthi  4im|  I'mriiiitl     /hmikW  n/ .M'*4«/it|   Vi  (IHintifi 
i'Jni  |i|i  h\\ 
_  •Muiiitj.  "U  ' 

'Willum  I  WilkK  «nitl'4iil  W  trifii.  "('nnituHiivp  AitvriiiL 
inn  liMin  4iiit  l'hii|iciit  Mtikniiiii  *Hirn(«  liiiiniiir  VK^nikiiii 
Tijifl  (Aunmi  I'J'li 

«"WilUimM  hiiU  t  luilci  W  l4iiil>  «ml  n4ili4ii  A  hfhlKi  . 
"Art  Ci)in|iiif4ii]|c  Aiivritiiriiiriiii  Muif  Inliiiriiilivr  hir  Owiirn  <if 
III*  Mcmiiiitnl  ( iiiii|iriiii||  Hrtinli  ]ti«it  \\»  Nm)  nwnriiV'  In 
it«rn<H  A  rirrrniiciK  4111I  lUnn>  N  IWIIeii|ri.  etlttini,  Cumtm 

Aiiiriiiiri  M4llirtin||  AiwKisiiiiii  (m  l<Jtl  lUI 

■'Sir)ihrri  \X'  lirnwii  iiiilJtiirKliI  W  ]<tliMifi  Jr  (  u[[i|i«[jiivr 
Idrvitiiiri  AihriiiMiiK  l.«4i|iiiiiii||  hi  Niiiiir  iinl  Pirijuf  in  y  /u«r 
njtuf  ,\,iv0}UiinK  tilOiiiiliri  l<IM|;  n  iH 

xpiiruli!  ^X'   UikMin   If    Siciihcn  W   iliown   iiiiJ  Htijirn  K 

M>rnii>n      I.K|>luriiin  ihr  Oiniciit  1  ul  C^n)|i«riiivr  Majiiiiic 

AiKritiirniciiii     /vumM  ,if  SJifrtniHg  H«\«*nf>.  f(ilth(iiniiii| 

'*Piiitc  ci  il      (  |iji<it«c  A<|vciuicincnii 


"H    W\t  Wll^tii    '4  mni)4i4live"^Ailvfiiui»in  ( (ilUfit 

( iiiiMilf  i4iti)iii  hii  M«i)«it»lu}  (*UiiiMMM        !>ir4iFMy     i  kfu  m 

lm*idH,^H0t0<HiA  IN  diVryi/itiHji  (Ann  mUn  Ihv  f  Nnviinli 

(iiiitn4if  littiiHil  nl  (liiimdi  Ail  iKNitmi    Itir  Uiiivri«nv  m( 

Miitn|4ii.  |tJfH),|i|i  \  U 

iM'lnli(i  IrviiK.  "(4U  nuiiU  |l)4iN4inf  (  iirqnit  ItuinU 

ltttitm4/uf,\^0th\tnfH«\0Jni.  Il\  (Hctf  nilici  I  |4 

*'V  K4ini  TkuiI.  "rMiiniiiiiiti4ii          hltci iivrnfii  hI  i  niti 

(i4uilv«  Aitvfminiii  A  l4lHn4niiy  Aiulpn/  /iNrn.!/ n/  AUdfUfii 
MiM^oik.  tt|M4y  lOM);  IJM  |W. 

'•M  M  M«i»,  "A  HinMfiii*»  )iiit|iiiii4l  liMinnMiitui  of 
t  <iiii|i4i4iiv»  Aiivf  itinnl^"  nn|iiili||i|ifi|  |i4|ici  lliuvciiii>  it|  l  lnttiU 

l'J»A 

iliiU  H  (hililrn  '('iiiiiinnfi  Nr4Ui*ini  hi  ( iiin|i4i4iivr  Ailvn 
itimi  III  llcvfilf*  It  AlliUltiiii  ciliMM  .Wmni«*  in  (  ,mnn»rt 
H«M4i\k.  Viilnnir  I  (Atl4nt4  AiuHuiinn  Jni  (  niiinnicr  Hc«r4i(li 
VHti\.  |i|i  At 

"1'iiuil,  "Oiiiiiiiinniiithiiii  -  hlfct'iivriirii 

"I'llilc.  CI  il    "Oirnjuiiiivr  Ailvf  iinrinrnii 

"Ifviiif  '(4iininfi«uti 

"iMiiiIrn  II  i\  ^(4l>lnlH4ll  (  inniuiuiin  AilvcnmnK  i  un 
ttiiitci  Itmri  «nit  Aiiihiiki  In  It4infii  A  ( iicrnlKin  4111I  Djiiiiy  N 
llrllciificr     fililuii,    CiiNi«m/)ii«j«y    XUiirnnn     IA„tif(Ai     MJ " 

HUkUinn   ProittUtnui  ((  tMi«K«i    Aiiirii«tfi  M4ikriiii|t  A««i«i4  

I'*T7»  p|i  iafi  J'JI 

'Hlic  ■uiliiiii  ■(kniiwlcdfir  itic  >iii«i>iii«  nl  I  ymhu  I  Iminki  1 
Miner  iif  Ihitiiicwt  Ailniiiiitiiiliiin  ilmlcni  in  ihc  (iir|iii4iiiiii  ii(  ilnv 
iMkIc 

'*\)(/ilMin     ( (in)|i4i4iivc  AilvciiiiiiiK 
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HKMttl.VIU)  TUAti     ritl*;  I^KUKKAi.  (itWKKNMKNI  rilttlltl.l)  KtlTAniaHtl  tiTANDAlUWi  m\  m\\\m 
AND  MAHKliilNU  All.  IMmiUlcm  WlHI  hVniNTlAt.l.V  llAHOINOlJKNItl  l^f^tHCTtl  tfN  llUMANrt 

r 

Mill)  ill'  lltia  of   liiKtO  MuhullMU^iHt    til  tnilMuiHMI'   pi'i)(|i|Ot  M  .      I'llti  II .  M  ■   (!i)|l(jrut«t«  Ihit) 

MnMul;«i(l  lUiiiiui'niirt  luwu  to  ^HiiitilUli  llm  t'liiitrol  i)t  and  |u'iHtit:i  Ion  titHii  tiiHlu 
uuhutaniiMU  itot  onty  lu  oDitHuiiiMi'  |ir(utuiat«  tiui  kUo  In  ttti  uiid  wrtlui'.    TIiumu  Uwu 
luiyti  hiuliiduit  (trnlUiU  Inii  f  root  uHpoHiut)  to  uuIim^ aiit^oM  {  \u\l  niay  <umimo  ^M^iuur 
(('-111"^  Inouuiiu) « 

hawu  Co  I'DHiilatu  Innlo  rtuttittaiir.Mu  liiivu  liutiu  tltfnyull  to  Implumciiit  dun  lo 
tluMr^     llano  u  on  itrltmlUlc  uvlduiicu  to  lioCuniilnu  wttothdi'  ni'  itni ,  aiunitH  ttihu^' 
utfucto,  n  Mtiltiitanco  |ioiuMi  a  ran!  htoifun  1  r  rUk  to  huiiinnu .        l«ni!M  U  itoi  a 
u  til  tic  <llui:.l|)  I  litu .     Hn  ilyiumli;  onCiivM  ton.uu      Ui'yiiinkDt  u  to  iiiMku  iltM:  I  u  toim 
tmduit  on  "tltti  hunt  iivalltil)lu  uv  lilamut,"  mui  iinoli  nif  tho  Inwu  unnisliul  liaii 
liicliutuil  guUlnUnou  liauuit  on  tliu  ututu  of  ttclunt  irtc  knowludHu  at  tt)M  t  liiiu  wima 
It  wau  |)iiuu()il. 

Tlitii  plueuinunt  mutliod  of  coiu ru 1 1  litj.)  uKixxinruu  to  tuifat'itoau  tinbutanuuu  hau 
led  to  ilUpar4itu  it  ml  tutnrualnH  inuCtiudn  to  nvafuatu  tliu  rlaku  of  a  uuhutancu'u 
viuu  la  a  varloty  of  iiK|ti)tiuriiii .    '^ihuu  of  itu)  lawa  OKiiUoUly  HtAtu  liow  tliuTluku 
auuoclatuil  wLtti  a  iiiihutaiu'.u  iftant  bu  wululuut  aKalnat  (tin  honofUii  ilurlvud  from 
thu  iiuo  of  that  uttbutaiii^u .     itiu  muthoda  of  tuatliiHi  howuvur,  aru  In  ft  to  tlm 
appropr  Latu  ndui  In  Lut  rotor  to  due  I  do.    Ochor  litiWu  allow  reyulatoru  to  duturnnlnu 
only  thu  r  loka  anuoclat^d  w^li  a  ntibiitaimui     tt)oy  allow  no  uuu  of  dlHCrutlon  by 
tlio  rugulatoru. 

In  thu  waku  of  public  ou£crlea  ovor  proposud  rogunitlon  of  Bvicb  produ^u  ao 
uucchnrln  and  nltrltoB*  Fodornl  rogulatora  and  tho  CongrQua  aro  currontly  uval- 
uatlng  tholr  pollclo8  and  lawa  with  rogard  to  carclnogonlc  aubutancToa.  The 
Fodural  agenclou  reaponalblQ  for  rugnlntlng  toxic  atibatances  havo  niovoil  to  coor- 
dlnato  their  crltorlJ  for  determining  tho  potential  carclnogonlc  rliik  pojuTid  by 
a  BubatanV:e.     Tho  Congreaa  has  bogun  to  oxploro  altornatlvea  to  ox  1st  lag' toxic 
aubatancoB  lawa. 

Many  laauoa  have  arlaun  In  thoao  offorta  to  aot  atandarda  for  tcatlng  and 
marktttlng  prpducta  which  contain  aubat^ncea  with  carclnogonlc  proportlea. 
ThoQo  quaatlona  Includo:     (1)  Should  Congroaa  amund  or  repoal  current  lawa 
roqulrlng  abaoluto  safety  In  tho  nartTotlng  of  conaucner  producta?    (2)  llavo 
theae  lawB  becomo  outmodod  duo  to  further  advances  In  scientific  knowledge? 
(3)  Should  Congress  make  policy  Judgments  In 'regard  to  risks  associated  with 
consumer  products,  or  are  those  decisions  bettor  handled  by  scientists? 
(A)  Who  should  be  responsible  for  determining  an  acceptable  level  of  risk  of 
exposure  to  carcinogens — Congress  or  the  Federal  agencies?  (5)  Is  standardlza- 
tloti  of  testing  substances  for  carcinogenic  properties  fesslble,  given  the  con- 
troversies over  differences   In  sources  of  exposure,  appropriate  routes  of 
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results  to  humane,  and  the  Inadequacies  of  epldemloioglcal  etudlee?  These  are 
some  of  the  complex  scientific  and  policy  questions  that  neejl  to  be  answered. 
The  following  articles:  have  been  selebted  to  Illustrate  several  viewpoints 
on  these  questions.    Moifl^  general  articles  are  also  Included  for  use  as  points 
of  departure  and  background. 


V 


-Contrblling 
Toxics 

By  Truman  Tempts 


Exacny  100  VMrt  igo  Pmm  Colllw.  th* 
chlsf  chtmitt  at  lh«  U.S.  0«p«rim«ni 
of  Agrlculluri'iOlvlilonolCh«fnlitry. 
dacld»d  to  do  tomtthlng  ibout  thi  rinv 
p«nt  idulwitlon  of  foodi  In  (h*  Unll«d 
Slil*t.  A  hodBvpode*  of  8lit«  liwt  ptO' 
vld*d  icanl  pf  otactlon,  Colllsr  siw  tf>4 
noed  for  Ftdiril  ictlon  ind  drftUfi  ■  bill 
toprovld«ll. 

Ourlno  tht  nixt  25  yMra  mori  than  1 00 
bills  wars  introducad  In  ConsrMs  to  cop* 
with  tha  aituatlon.  A  handful  of  maasurM 
wara  approvad  around  th«  turn  of  th*  cen- 
tury daajtno  with  lh«problam  In  plactmaal 
f  lahlon.  but  th«  moat  alonlRcant  action 
cama  In  19O0wllhanactmtnlof  tha  Food 
and  Onj0Acl  and  tha  Maat  Impaction  Act. 

thaft*  wara  tha  firit  Important  Fadaral 
lawa  In  thia  country  dealing  with  "toxic 
aubitancaa/'  for  thay  aought  to  pravanT  tha 
distribution  of  con«im«r  product*  thaV 
contained,  for  ono  raaaon  or  anothar.  aoma 
vary  potent  potaona.  Prompted  In  part  by 
lilnaai  and  deeth  emono  U.S.  troopi  who 
had  eatancontamlneted  maat  durlns  the 
Spenlth<Amerlcen  Wer«  end  letaf  by  e 
aeriea  of  artlolee  end  books  on  ebusae  Jn 
the  meat'packlnB  and  patent  mvdiclne  In- 
duatrlaa.  the  lew*  enabled  the  Bovemm«nt 
to  proceed  In  Federel  courta  ac^lpat  ln> 
Jur  loua  food  praaervatlvee.  They  heltad 
numerous  ebuses  In  patent-medlclne  treffic. 
They  prodded  food  procaaaors  Into  secklnB 
better  senlletlon  end  eterlllzetlon.  But  the 
growth  of,meny  industrlea  In  the  20th  ean> 
tury  InvolvlnBChemlcala  midf  It  clear  that 
other  laglalatlon  would  be  needed  end  the 
Federel  Governmant'e  ragulatory  role 
broadan«d.  The  Federel  food.  drug,  end 
coamatic  law  wee  rewritten  In  1 938  end 
tubaaquentty  emended  aevarel  titnaa.  In 
eddltlon.  many  other  lewedsellngwlth 
toxic  materlels  of  one  kind  or  enother  ware 
enectad.  Ultimately.  Ave  miior  Fadaret 
egenclea  were  created  to  edmin liter  aoma 
1 5  different  I  ewe  on  th«  aub)ect  of  toxlo 
matarlala. 

By  lir  the  moat  active  period  for  tegle- 
latlon  wee  tha  decedeof  thi  1970'i  Meai 
urea  enected  by  Congreea  durlnB  thIa 
period  heve  tieen  prompted  by  wideipread 


public  concern  over  envlronnriental  damage, 
by  the  contMrrier protection  movement,  by 
lewiulti.  end  by  edvencea  In  medicine  that 
atreaaad  tha  need  for  preventive  stepa  to 
shield  the  public  from  hermful  chamlcele. 
rather  than  coatly  claeivup  ectlvlty  efter 
the  damage  has  been  don*.  Pert  of  thie 
philosophy  reflected  e  shift  In  emphssis 
within  the  medlcel  profession  In  dealing 
with  csncsr.  Miny  phyelclene  end  reseerch 
profesilonels  felt  thet  more  emphasle 
should  be  pieced  on  keeping  carclnogene 
out  of  man'a  environment  rethiK  then  on  the 
"cancer  cure"  approach.  BuUreailngthla 
view  wei  the  widely-clrculeted  Surgeon 
Generera  report  that  had  linked  cigarette 
amoklngwith  lung  cancer,  heart  diaease. 
and  othef  ellmenta, 

Tha  Environmental  Protection  Agency 
hea  played  e  prominent  role  In  edmlnle* 
ter Ing  meny  of  th*  new  lawa  dealing  with 
various  eipectaof  toxica  since  EPA'e 
creation  In  1970.  The  moat  directly  In- 
volved of  theae  laws,  of  courae.  ere  the 
Toxic  Subatancas  Control  Act  (TSCA)  and 
the  fleaource  Conservetlon  end  Recovery 
Act.  both  enacted  In  1970.  Other*  elso 
dealing  with  toxica  are  the  Cleen  Air  Act. 
the  Clean  Water  Act.  the  Federal  Inaeetl- 
clde.  Fungicide  end  Rodentlclde  Act 
(FIFRA>  of  1972,  end  th*  Safe  Orlnking 
Water  Act  of  1974.  (Control  of  toxics  under 
the  Clean  Air  Act  la  described  eleawher*  In 
thIa  laaua.) 

One  of  the  first  probleme  thit  corv 
fronts  someone  greppling  with  thIa  ar- 
cene  aubiaci  la:  Whet  la  toxic?  From  a 
medlcel  point  of  view.  Just  ebout  everything 
is  if  taken  In  lerge  enough  quentltlaa.  As  tha 
1  fith  century  phyilclen.  Perecelaua.  hae  put 
It.  "All  things erepottotvous.  for  there  ts 
nothing  without  polaonoua  quelltlea.  It  la 
only  the  dose  which  nukea  a  thing  polaon." 
It  la  becauae  toxica  can  be  so  broedty  de- 
fined, ind  ere  so  pervasive  In  our  edvancad 
technology,  thet  many  agenclee  end  lew* 
ere  involved  In  controlling  them.  However, 
much  of  the  focua  In  Identifying  end  con- 
trolling  toxic  subilences  today  la  on  thaaa 
thet  may  ciuse  chronic  end  Irreveralbia 
health  sflects  like  cencer.  birth  defects,  end 
gensmulallona. 


(Redloactlve  materlela.  though  thay  may 
be  highly  toxic  to  humane,  ira  handled 
under  separate  lawe  for  a  number  of 
reeeoni.  For  purposes  of  definition,  ex- 
cessredlitlon  Is  considered  ephyslcel 
Insult  to  the  body,  while  toxic  lubitancee 
era  chemlcel  Intuits.  Also,  e  porson  mey  b* 
harmed  by  redloactlve  msterlil  elmply  by 
proximity  to  It.  whereae  e  toxic  chemlcel 
would  have  to  be  Ingested.  Inhaled  or 
touched  by  e  person  to  ciuieliarm.) 

ERA'S  taak  In  regulating  toxica  la  com* 
pllcetedby  the  viat  numbaraof  chamlcele  .. 
that  have  come  Into  the  merketplece  In  the 
piat  three decadea.  Steven  0.  Jelllnak. 
Asslatent  Admlrdatretor  for  Toxic  Sub- 
Btancaa.  hae  pointed  out  that  TSCA  erri' 
power*  EPA  to  gather  basic  Information  on 
roughly  40.000  commerclel  chemical  aub- 
atsnces  being  made  or  processed  by  some 
1 10.000  eatabll•hmen^. 

Briefly,  the  lew  provldee  EPA  with  eu- 
thorltv  to  do  these  things: 
•  Review  new  substancea  before  they  ere 
menufectured  to  Identify  end  prevent  un- 
reesonsblerlsks; 

a  Require  reporting  of  eny  elgnlflcent  new 
uses  of  exieting  chemlcele  end  limit  or 
prohibit  eny  uees  that  might  pose  unreeson- 
eble  risks; 

Y  Require  Industry  to  test  certain  chamlcele 
and  cettgorlea  of  chamlcele  for  edverse 
health  ind  anvlronmentel  effecte; 
a  Control  tha  distribution  end  dispoeel  of 
eny  that  pos*  en  unreeioneble  risk  to  hu-  ^ 
msn  heelth  end  the  environment. 

As  required  by  TSCA.  EPA  list  June 
releesedthe  Netton'e  first  comprehensive 
inventory  of  commerclel  chemlcel*  manu- 
fscturedor  Imported  Into  the  United  Ststes 
during  thepaat  four  yaera.  The  list  will  fo* 
updatadpartodlcally.  An  Idea  of  therepld- 
lly  with  which  the  whole  chemlcel  fAld  la 
changing  and  growing  is  Indicated  by  the 
number  of  chemlcele  on  this  Inltlel  list: 
43.278  compounds  msnufectured  or  Im- 
ported by  7 .420  organlutlona  ainca 
Jinuary.  1970 

Continued 
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Th«  Ravourca  ConMrvallon  and  Rkov> 
•ry  Act  dot  I*  with  iQXict  wfian  lh«y  ar*  In 
th«  form  of  hatardout  wat<«s  baing  dla> 
poavd  of  by  »oclaTy.  Tha  1970  law  diracta 
CPA  to  idantify  haxardoL'a  waatM.  Uking 
into  account  such  factora  aa  toxicity,  prnt- 
aialanca.  dsgradibiilty.  potwtiai  for  ac- 
cumulation In  ti'aaua.  fUmmablilTy  and  cor- 
roslvity  Parmlta  ara  raquirad  for  facilltiaa 
trMiing.  diapoalng.  and  atarlng  auch 
waates  EPA  ia  daxaioping  compii^hytSaiva 
teguiationa  for  naiardoua  waata  m«nag»- 
msnt  including  guidallnea  for  tha  davalop- 
mom  of  S'aia  hajardoua  waita  managoment 
progra^wAeTha  Act  alao  auihorliaa  EPA  and 
Siata  offic'aii  lo  inapact  fac<lillaB  copy 
racurdi  Kid  obtain  Mmpiai  to  anforca 

Tha  Cto«n  Walar  Act  cOnlrOti  diichargoi 
of  loan  poituianta  into  Mratarwavi  and  lakai 
by  maans  of  afTlueni  itancdrda  Undot  iha 
oaritof  1972  Fadara'  Waiar  Pollution  Con 
iroi  Aci  EPA  aatabiiahad  tirici  limits  on 
iha  dlBcharga  of  such  to«ic  pollutants  as 
loaiphana  andrin  PCS  a  and  banZidana 
'n  addition  undar  inOijClMn  VVatar  Act  any 
nrluatry  that  (Ittchargoa  lis  vvastos  into  a 
oiunii  i|>ai  ■roalmoni  p'ant  must  ot*  irMi  iia 


affluant  ao  that  it  doaa  not  intarlara  with  th« 
plam'a  operation.  (A  mora daull«d  artlcia 
on  this  aubjact  api»«ara  on  page  1 7  in  ihia 
iaaua.l  EPA  publ1ah«da  Hat  of  6S  toxic 
poiiuUnt*  iaaf  yaar  and  may  add  to  tha  Hat. 
aa  authorliad  by  tha  law.  Each  toxic  pol- 
lutant ilatad  ia  aubjact  to  affluant  iimiu- 
tiona.  uBlng  baat  avallabia  tachnoiogy  for 
ciMn-up.  \ 

FIrully.  tha  Safo  Drinking  Watar  Act  of 
1 974  providM  for  tha  protaciion  of  drink- 
ing watar  auppiiaa  from  iniruaion  by  toxic 
waatea  through  national  drinking  watar 
qudllty  Btandards  Tha  Act  cada  for  atudles 
of  contamination  by  cancar-cauaing  chem- 
icals a  taak  In  which  EPA  a  tsboratoriea 
piay  a  maior  rola 

Fvdoral  r«gu(atlon  of  toxica  howavar  'a 
not  whoMv  tha  rasponslbtlltY  of  EPA  In 
addition  to  tha  Food  and  Drug  Adminlstra- 
Iron  lA^hich  admlniaiars  tha  Fedarsl  Food 
Drug  and  Coamelic  Ad.  and  tha  Fair  Pack 
aging  and  Lsbaifng  Act.  thara  ara  aavarai 
oth«r  aganclaa  involved  In  toxics 

^ha  Oepartmant  of  Labor  a  Occupational 
Safaty  and  Health  Administration  iOSHA  I 
Has  roaponsibillty  for  sotting  parmissibia 
lavols  of  aaposura  for  toxic  lubstancas  m 


lf>e  workplace,  it  anforcaa  iheae  ieveia 
through  workplace  Inspectiona  arvd  pro- 
vitiea  uainlng  apd  education  concerning ' 
dangers  poeed  by  toKlca  to  workers.  The 
meior  i«w  under  which  OSHA  f  unctlonele 
the  Occupational  Safety  and  Health  Act 
of  1970. 

The  Consumer  Product  Sefaty  Ct}mniis< 
alon  is  responslbis  for  protecting  the  pobilc 
from  unreasonable  risks  of  Injury  from  con- 
aumer  pnxJuc^a.  some  of  which  may  be 
chemtcei.  The  Commlsalon  derives  Usau- 
t^orlty  from  tha  Consumer  Product  Safety 
Act  of  1972.  tha  Fodoral  Hezardoua  Sub- 
aunce  Act  and  the  Poiton  Prevention  Pack- 
aging Act  of  1 970.  and  aome  othar  laws 
leas  cioaeiy  raiatad  to  toxic  aubatancea. 

Also,  tha  Food  Safety  and  Ouallty 
Sarvlcn  satabllahod  by  the  SbCretSry  of  / 
Agricultura  in  1977  ovars^es  the  quality  pi 
meat  poultry  ,  eggs,  and  agg  products  to  / 
assure  that  they  ara  aefa  to  est  and  properly 
labeled  / 

Other  Federat  agoncie  also  have  ^/ 
hand  In  tha  way  toxic  substanoas  are  man 
aged  laoe  box  I  The  Department  of  Trana 
portatlon  for  example  admitilstara  the 

Conttnuod  fo  pago  '  9 


LEGISLATIVE  AUTHORITIES  AFFECTING  THE  LIFE  CYCLE  OF  A  CHEMICAL 


INDUSTRIAL  PRODUCTS 
(OSHA.  FIFRAI 


□  ana 

CONSUM^  PRODUCTS 
RCRAI 


iCPSA 
FFDCA 
FFA 
FMSA 
FIFRA 
PPPAl 


TSCA  < 


TSCA^ 


'HSA 
»>WPCA 


■  CLtAN  AIM  ACT 

-  coNSuMte  iMiooum  bafftv  Acn 

-  ftO   FOOD    OflUQ    e  LOSMtTiC  Am 

-  FLAMMABLJ  fABRtCa  ACT 

-  FfO    HA^ANDOUS  SUBSTANCES  ACT 

-  »fO    INSCCTlClM    'UNOICIOt    h  ftOOfMTK 

-  HO   WATia  POLIUTIOM  CONTKOi  ACT 


-  HAZARDOUS  MATERIAL*  TflANSPOHT AT tON  ACT 

-  OCCUPATIONAL  BArrrv  e  mkalth  act 

-  POtSON  MIEVEWTIOM  PACKAQINO  ACT 

-  RESOURCE  CONSERVATION  ft  HECOvCnv  ACT 
<  SAFE  ORINKINO  WATER  ACT 

-  TOXIC  susrrAMCfi  cownioL  act 
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TV  Documentary  on 
Toxics  Avsilablo  for 
Public  T«l«vltlon 


TlwSouttMrn  IdMCctlon  Communica' 
tloM  AMbci«tion«  umkr  •  gram  from 
CPA'»^Mnott  of  fubllo  Aworonw*. 
)M«  produo«d  I  on*-hour  tolvvlilon 
documwitary  on  toxto  wibtuncM 
tltl«d"8«rp«rtFnilti.** 

SECA  lo  •  public  oducstlon  not* 
wocfc  of  1CX>  itttloRi  tn  1 6  Muthom 
Stotw.  Tho  film  wii  llnkod  to  tho 
Public  BroadcaM  System  aatalltta  tn 
Juno  and  tttaraby  mada  avallabia  to 
all  publlo  talavlalon  atttlona  In.tha 
country  for  olthar  almultanaoua 
bfoodcaating  or  toping  for  latar  uaa. 

"Sarparrt  Fnilia"  docurrfonta  tha 
oaaa  hlttorlaa  of  ihraa  Indlvlduata 
whoaa  livoa  tutm  baan  dramatically 
atfactad  by  ehamlcala.  Tha  firtt  la  a 
woman  who  waa  atrlckan  with  cervi- 
cal cancar  and  had  to  havaa  hyatarac- 
tomyatthcagaof  21  bacauiahar 
mothar  had  UMd  a  drug  called  DESto 
prevent  mlacarrlaga  during  pregnancy. 

Tha  Mcond  daeor  Ibea  tha  caia  of  a 
young  woman  who  auffet^d  mlacar- 
riagea.  each  within  two  montha  of  tha 
■praying  of  tha  herbicide  2.4.B-T  near 
her  realdence  In  tha  Oregon  foreits- 
Over  the  yeort  aha  had  four  mlacarv 
rlao«**Aftar  use  of  thia  herbtclde 
wae-Butpandad  In  that  State  aha  gave 
birth  to  a  normal  son. 

Tha  third  history  eoncama  a  former 
employ se  In  aplant  that  manufac- 
tured polybfomlnatad  blptienyla 
IPBA'a)  and  who  did  not  uta  a  mask, 
covaralla.  or  other  prolecilva  meaa- 
uraa.  Two  yMra  ago  ha  had  to  leave 
work  becauaa  ha  waa  too  weak  to 
atond  up.  In  daacrlblng  hia  falling 
health,  he  wryly  remarks  that  hIa  body 
oonulnjino  much  PBSIhat  If  ha 
were  a  cow.  ha  would  be  ahot  by  tha 
Suta of  Michigan. 

Tha  film  alto  featurae  discussions 
by  Bclsntlau  and  Industry  repraaanta- 
tlvea  of  the  validity  of  applying 
anlnMl  teat  raaulta  to  humsna  and  tha 
difficulty  of  balancing  riska  against 
banaflta  In  soclaty'a  attampta  to  regu- 
late toxlo  oubttancea. 

Tha  film  waa  produced  by  the  prite- 
winning  Urn  of  f^lohter  McBrlde  Pro. 
duottona.  Inc.  of  New  York.  Wrftar- 
producer  waa  Robert  McBrlde. 

Tha  talavlalon  documentary  waa 
accomiMnlad  by  the  distribution  In 
supermartet  racka  In  June  of  a  Laagua 
of  Woman  Votars'  pamphlet  entitled 
"A  ToKlc  Substancee  Primer."  A  one- 
half  hour  version  of  tha  documonury 
ta being nMde avallabia aa a  tflmm. 
Aim  to  aehoola  and  community  organ- 
Iiatlona  through  Modem  Talking 
Picture  Service,  tnc,  2323  Now  Hyde 
Part  Koad.  New  Hyde  Park.  N  Y. 
11040.  □ 


F«d«r«l  Laws 

Dealing  with 
Toxic  Subttaneet 


\ 

\ 

Tojiic  Subttanon  CoolrOt  Ac) 

EPA 

RaqulfaS  prtmanutact  ura  avaluatran 
of  all  naw  chamicata  (otbar  than 
food,  food  addittvat.  drugi,  paiti- 
ddaa.  akohol.  tobacco);  aliowi  EPA 
to  ragulata  axiating  chamlcal  hai- 
arda  not  •utficianlly  controllad  undar 
othar  law*. 

Ctean  Air  Ad 

EPA 

Haiardou*  airpollulanta 

-  Fvdaral  Wsltr  PoHulkin  Control  Aci 

EPA 

TOxic^pW  poUutant* 

Sat*  Drinliing  Wstsr  Act 

EPA 

DrinUng  watar  contaminants 

F«d«TSl  InMCtlOd*.  Fungtclds.  and 
Rod«nUckl«  Act 

EPA 

Pasitcldaa 

ActolJub  22.  1954 
fcodifmdit  i  346(at  of  th*  food. 
Drug  and  Coinwtic  Act) 

EPA 

Tolarancaa  for  pastickia  ratidue*  <n 
humaff  food  and  animal  faads 

RMOiirce  CoriMrvation  and 
Racovary  Act 

'  EPA 

Haxardou*  waatai 

Marina  Prottclion.  FttMardi  and 
Sanctuarlas  Act 

EPA 

Ooaan  dumping 

Food.  Drug  and  Coamattc  Act 

food  tdffiWtM  »tmn<lmmnt 
Color  Bdditffo  »mondmmntt 
N»w  tfrvg  mmowimmtB 
Naw  »nJmM/  drug  tmtndmtntM 
Umdifi  dtvJcm  amondmonti 

Ft)A 

FDA 
FC^ 
FOa 
FDA 
FDA 

Basic  covarage  of  food,  drugs,  and 

GOSfTMticS. 

■  Food  additivas 
Color  addltlvaa 
Drugs 

Animal  drug*  and  faad  addittves 
Medical  davic«a 

Whotasoma  MmI  Act 
Wholaaoma  Poultrv  Producla  Act 

USDA 
USDA 

Food.  faad.  and  color  addltlvas  and 
pastidda  reaiduas  In  meat  and 

poultry 

Occupaitonat  Safaty  ■"d  Haalth  Act 

osha 

Workplaca  toxic  chtmtcala 

Fadaral  Haxardou*  Sutwtancaa  Act 

CPSC 

Toxic**  tMuaahold  products 
(aqulvalant  to  consumer  product*) 

CoMumar  Product  Safety  Act 

CPSC 

Dangaroua  consumar  products 

Potaon  Pravantion  Packagtrtg  Act 

CPSC 

Pacfcaglng  of  dangaroua  ctiUdran'a 

products  ' 

Laad  Baaad  Patni  PoMon  Pravantlon 
Act 

CPSC 

lis*  of  laad  paint  tn  fadsMKy  /tfi^ 
aasittad  houatng  S'Mk 

Haurdoui  Matariala  Trartaportatlon 
Act 

DOT  (Matahala 

Transport  Btton 
fiuraau) 

Transportation  of  toxic  sutetancvBl 
ganaratty  ^ 

Padarai  Railrowl  Safaty  Acl 

DOT  (Fadaral 
Radroad 

AdmlniatratkKt) 

Raflroad  safaty 

1   Poniend  WatarMay*  Sataty  Act 
1    Oangaroua  Cargo  Act 

DOT  (Coa«i 
Quard) 

SNpmant  of  tOxk:  matanala  thr 
watar 
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Controlling  Toxics 

Continued  from  page  f  b 


Haiardouv  Mater       Tranapoftalion  Act 
Uiat  year  DOT  held  hearlnga  jointJy  with 
EPA  In  a  mova  t6  Integrate  some  proviaiont 
of  th«  Act  with  the  Reiouica  Conservation 
and  Recovery  ^ct 

The  many  Isms  Jnd  reBulatory  agencies 
governing  toxica  have  raUed  concern  both 
In  industry  and  government  over  the  com- 
plexities of  administration  (n  response  to 
this  probiam.  a  cooperative  agreement  two 
years  ago  created  the  InieraQency  Regula 
lory  Liaison  Group  HRLGI  which  now  poors 
(ha  knowledge  snd  reiourcex  of  five  Fed 
era'  agencies  working  id  control  haiardoui 
•xpo&ure  lo  toa(CS  throughoui  out  louiely 

Tho  group  consists  of  EPA  OSmA  FDA 
iha  Cotisumei  Pioducf  Safety  Commission 
and  Xhn  food  Safety  and  Quality  5«rvic« 
The  fur  manor)  of  this  cao'dlr>aiiig  unit  wai 
.fi  dir«i:r  racoonia  lo  a  prumiao  by  PresidenI 
Carter  to  eiiminato  cioiHy  wasi*  and  dup* 
caiion  in  governmant 

Thinugh  Ihie  IRL  G  thq  Ave  jgencioi  »i  > 
davolopirtg  compatible  tottmo  tiuirfohnni 


and  a  cOmtTpn  approach  to  the-problem  of 
asieiiing  cancer  risks  posed  by  toxic  sub- 
stances V^hen  poislbte,  they  are  coordinat- 
ing iheir  research  ss  well  as  (heir  efforts  to 
keep  the  public  Informed  about  hatartis  to 
healthand  utety 

An  eiample  was  a  report.  "Hazardous 
Substances."  issued  late  lest  yMr  describ- 
mg  actions  tour  of  the  agencies  are  taking 
to  protect  workers  and  the  public  from  ill- 
ness caused  by  ynsa,(e  manufacture  end 
handling  of  24  chemical 

compounds 
Our  cooperative  eflons  "  explainad  Or 
Eula  Bingham  Assistant  Secretary  of  Labor 
for  OSHA     mean  that  the  government  s 
left  nand  now  knows  what  the  righi  Is  doing 
about  these  compounds  Instead  of  dupH 
eating  one  another  s  work  or  perhaps  even 
latoiinflei  crosi  purposes  we  II  be  Sharing 
informaiiun  (nd  reseafch  issuing  comple 
manlaiy  Standards  arid  conducting  joini 
ecunumic  ttudies  !o  control  the  dangers 
frorr.  'adialiur  heavy  metals  and 


and  the  genaral  public  from  possible 
dangers  of  the  pesticide  dibrornochloro. 
propane  (OBCP).  The  agencies  set  emer- 
gency temporary  standards  to  »mlt  worker  ' 
exposure,  proposed  suspension  of  crop 
appllcatloneand^hec  uses,  and  monitor«A 
food  to  make  sure  the  public  was  not  ccyi- 
suming  unsafe  amounts  of  the  substance 

The  *RLG  carries  out  its  coordination  at 
the  Headquanere  level  ^r^  several  ways  The 
heads  of  thn  agoncies  and  other  senior 
agency  ofTiclalo  moot  frequently,  end  a 
spociaLsenior  stlltf  group  oversees  coordi- 
nation efforts  <nteragnr>cy  work  groups'^nd 
task  forces  daal  with  specific  issues  end 
projects 

As  Administrator  Douglas  Costle  com 
mented  on  the  IRLG  t  opeisdons  The 
result  has  been  sn  eflective  task  force 
whirh  will  dovolop  lasting  standards  and 
guidelines  conduct  epidemiological  aiud 
les  and  rigk  atsecsment  and  share  intorm« 
iiQr  Our  goat  ic  io  act  OS  one  entity  in 
addreisir>g  important  Hfe  (hreat«oing 
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An  Overview  of  How  the  FDA 
egulates  Carcinogens  Under 
tlie  Federal  Food,  Drug, 
and  Cosmetic  Act  ^ 

By  EDWARD  J.  ALLERA 

Mr.  Allftro  U  Associate  Chief  Counsel  for  Food,  Food  ond  Drug 
AdministroHon,  Deportment  of  Health,  Educotton  ond  Welfore. 

I.  INTRODUaiON 

THE  FOOD  AND  DRUG  ADMINISTRATION  (FDA)  regulates 
three  principal  categories  of  products :  fo6d,  drugs,  an^  cosmetics ;  and 
the  agency  encounters  and  consequently  regulates  carcinogenic  sub- 
stances in  each  category  and  in  the  numerous  subcategories  of  these 
products.  As  with  the  carcinogens,  the  statutory  provisions  by  which 
the  FDA  regelates  these  substances  are  varied.  The  most  iiioted  is 
the  "Delaney  Anticancer  Clause,"  but  tljt,e  Federal  Food,  Drug,  ^nd 
Cosmetic  Act  actually  cor^in3  three  Delaney  Clauses.  And  these 
clauses  apply  t  only  to , t|iree  pjrodiict  subcategories:  food  additives, 
color  additives,  and  new  animal  drugs.  The  Federal  Food,  Drug,  and 
Cosmetic  Act  provides  a  scheme  of  premarket  safety  revjew  the 
FDA  for  these  products.  But  the  FDA  regulates  many  products  that 
are  not  subject  to  premarket  review  by  the  Ageiicy  that  may  contain 
a  carcinojp^enic  substance  and  tJjiat  are  not  subject  to  a  D^lancy  Qausc, 
such  as  cosmetics,  drugs  .subject  to  the  over-the-counter  (OTC)  drug 
k  review,  and  food  with  added  poisonous  or  deleterious  substances  such  t^ 

as  aflatoxins.  Conversely,  it  regelates  one  group  that  is  subj-^cct  to 
^  premarket  approval  but  not  a  Delaney  Cause — new  human  drugs.  ^ 

Therefore,  regulating  carcinogens  under  the  Federal  tood.  Drug, 
and  Cosmetic  Act  is  not  simply  a  matter  of  concluding  that  a  test 
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compound  Is  a  carcinogen  In  test  animals  and,  without  more/banning 
the  substance  from  foodr  drugs,  and  cosmetics.   Many' more  issues 
must  be  considered  and  decisions  made.  To  illu$trate  the  intricacies 
^  ,and  the  inconsistenciesof  dealing  with  carcinogens  under  the  Act,  I 
ywill  b^gln  Wtth  a  discrfS^ion  of't^e  Delaney  Causes  and  then  proceed 
\to  a  discussion  of  the  other  crher'y^d  procedures  that  the  FDA  uses 
[to  regulate  carcinogens  in  foods,  drugs,  and  cosmetics. 

11.  LEGISLATIVE  HISTORY  OF 
THE  DELANEY  CLAUSE 

The  Federal  Food.  Drug,  and  Cosmetic  Act.  21  U.  S.  C.  301  et  seq., 
a  remedial  statute  designed  to  protect  consumers  and  the  public 
from  dangerous  products,  and  one  fundamental  aspect  of  this  public 
protection  function  is  to  assure  that  all  food  additives,  new  drugs,  new 
animal  drugs,  and  color  additives^  are  rigorously  tested  by  their  manu- 
facturers and  found  to  be  safe  by  the  FDA  before  the  public  is  exposed 
to  these  articles  or  to  food  containing  them.  The  basic  Act  was  passed 
in  1938  without  these  provisions  for  premarket  testing.  Rather,  it  pro- 
hibited the  use  of  "any  poisonous  or  deleterious  substances  in  food 
which  rday  render  it  injurious  to  health"  and  prohibited  recommending 
a  drug  for  any  use  for  which  it  is  "dangerous  to  health."  As  4  result. 
Congress  has  amended  it  several  times,  specifically  to  deal  with  the 
issue  of  saj^ty  of  food  to  man.  and  each  amendment  .has  had  the  same 
underlying  rationale,  that  is,  to  protect  the  public  from  the  addition 
of  articles  to  food  that  have  not  been  shown  to  be  safe  by  appropriate 
tests  before  they  are  marketed. 

f        ^  * 
A.  Food  Additives  Amendment 

In  1958,  Congress  enacted  the  Food  Additives  Amendment  (Public 
I^w  No.  85-929)  to  protect  consumers  by  requiring  substances  that  arc 
intentionally  added  to  food,  or  may  reasonably  be  expected  to  become 
components  or  otherwise  affect  the  characteristics  of  food,  to  be  shown 
to  be  safe  throuf^h  rigorous  scientific  testing  procedures,  As/the  Ibgis- 
lative  history  of  the  Amendment  demonstrates,  one  prim^r^jtu^tion 
was  to  protect  the  health  of  consumers  by  requiring  manufacturers  of 
food  additives  and  food  processors  to  test,  any  potentially  unsafe  sub- 
stances whicVare  added  to  food.* 

Before  the  Amendment,  the  ^DA's  authority  for  action  was  limited 
to  Sees.  402(a)(1)  and  (2)(A)  of  the  1938  Act.  where  it  has  the  burden 

'21  U.  S.  C.  321  (p).  (s).  (t),  and        '  H.  R.  Rep.  No,  2284,  8Sth  Cong.  2d 

Scss.  1  (1958). 
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of  showing  that  an  intentionally  added  food  substance  inay  be  injurious' 
to  health.  This  required  the  Agency  to  test  the  poiso^us  or  deleterious 
substance  before  taking  action.  Therefore,  the  Amendment  shifted 
both  the  burden  of>testing  and  proof  of  ^"fety  to  the  proponent  of  the 
additive.  When  the  Interstate  and  Fo^^  Commerce  Committee  re- 
ported the  bill  to  the  full  House,  the  bmaid  not  contain  an  anticancer 
clause,  but  it  did  contain  a  specific  sect^fon,  requiring  the  premarketing 
testing  of  food  additives  to  demonstrate  "safety,"  which^is  now  knouTi 
^  as  the  general  safety  provision.^  After  the  bill  was  reported  out,  Con- 
gressman Delaney  suggested  the  addition  of  the  anticancer  proviso 
to  tfie  bill,  and  the  following  f)roviso  was  added^  the  bill  as  ^  Com- 
mittee amendment  on  August  '\3^\9SS : 

Provided  that  (io  additive  shall  be  deeme<l  to  be  safe  if  found  <o  induce 

cancer  when  ingested  by  man  cf  animal,  or  if  it  is  found,  after  testa  that  are 

appropriate  for  the  evalua-tioii  of  the  safety  of  food  additives  to  induce  cancer 

in  man  or  animals.' 
<f  . 

Reportedly  to  assure  enacfhient  of  the  legislation,  the  Committee 
and  the  Department  of  Health,  Education,  and  Welfare  (HEW)  agreed 
to  the  amendment,  but  in  a  letter  to  the  Chairman  of  the  Committee, 
then  Assistant  Secretary  Elliot  L.  Richardson  noted  that  the  amend- 
ment did  not  change  the  meaning  of  the  bilh  The  letter  also  illustrat-cs 
the  interaction  between  the  general  safety  and  a^iticancer  provisions 
of  the  bill  and  the  broad  scope  that  the  Delaney  Anticancer  Gause'^^is 
to  be  given.  j 

This  Department  is  in  complete  accord  with  the  intent  of  th^t  Biifirgestions^;^?  7,^ 
that  no  substance  should  be  sanctioned  for  use  in  food  that  mi^jht  produ^^  // 
cancer  in  man.  H,  R.  13254.  as  approved  by  your  committee,  will  \^ccoliifiUslp  v^f^[ 
this  intent,  since  it  specifically  instructs  the  Seoretary  not  io  issue  a\regiilat5ofO  i 
permitting  use  of  an  additive  in  food  if  a  fair  evaluation  of  the  djsita  before 
the  Secretary  fails  to  establish  that  the  proposed  use  of  the  additive  will  be 
safe:  The  scientiific  tests  that  are  adequate  to  establish  the  safety  of  an  ad-       ^  ^ 
ditive  will  give  information  about  the  tendency  of  an  additive  to  produce  can- 
V  cer  vlrhen  it  is  present  in  food.  Any  indication  that  the  additive  may  thus 
^1>e^carcinogenrc  would,  under  the  terms  of  the  bill,  restrain  the  Secretary  from  , 
approving  the  proposed  use  of  the  additive  unless  and  until  further  testing  /j' 
?hows  to  the  point  of  reasonable  certainty  that  the  additive  would  not  prodoce     ■■  ^^f' 
cancer  and  thus  would  be  safe  under  the  proposed  conditions  of  use.  This 
would  afford  good,  strong  public  health  protection.'  ' 

B.  Color  Additive  Amendments 
The  Color  Add  live  Amendments  (Public  Law  No.  86-618)  were 
added  to  the  Federal  i^wd.  Drug,  and  Cosmetic  Act  in  1960.  These 


•21  U  S  C  34arc)  r3)  r  A)/  Act,  p.  52  (  1958  ed.)  citing  Congres- 

•  C.  W  Dunn,  Lctjislaiive  Record  of  sional  Record  of  August  13,  1958,85th 
the  1958  Food  Additives  Amendment  to      Conp.  2d  Scss.  (1958). 

the  Federal  Food.  Drug,  and  Cosmetic         '  Id.  at  40. 
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An^endments  requiiHi  sponsors  of  color  addi^(^' to /demonstrate  the 
safety  of  these  additives  before  they  can, be  approved  by  the  FDA  for 
addrtion  to  food,  drugs,  and  cosmetics  in  arccW  with  the  provi« 
sions  of  Sec.  706'of  th^  Act  (21  U.  S.  C.  3B\;lS^ddition.  the  Amend- 
ments added  another  Delaney  AntiQancec  to  the  Act  which  is 
'  found  in  Sec.706(b)(5)(B)  (21  U.  S.  ^."^^^(b) (5) (B)), 

•The  legiislative  history  of  the  Color.  Additive  Amendfnents  de- 
scri|)es  the  Congressional  and  executive  (Deparlmenrof  H^W)  concern* 
about  the  potential  carcmo^enicity  of  these  color  additives;  ne>ertl}e- 
less,  the  Secretary  of  HEW  again  explained  that  an  express  anticancer 
clause  was  unnecessary  to  prevent  approval  of  earcinogenic  or  .poten- 
tially carcinogenic  color  additives  because  the  general  safety  and  anti- 
cancer provisions  of  the  bilU  provide  the  same  scope  of  public  protec- 
tion.® Durir^g  the  House  hearings,  the  Seci^ary  also  recommended 
•the  modification  of  the  existifTg  4nticaficer  clause  in  Sec.  409  of  the 
Act  (21  U.  S,  C.  348)  for  food  additives  and  the  proposed  anticancer 
clause  in  t^e  color  additive  bill  to  permit  the  use  of  carcinogens  in 
animals  so  long  as  no  residues  appear  in  any  edible  portions  of  ani- 
mals. The  Secretary,  however,  added  two  explicit  caveats.  The  FDA 
would  prescribe  tlie  reasonable  but  sound  criteria  for  analytiail  methods, 
to'assure  that  no  residues  of  the  compounds  will  occur  in  food  derived 
from  food-producing  anfimals  given  additives,  and  the  industry  would 
retain  the  responsibility  of  developing  adequate  analytica/f  methods 
for  detecting  residues  and  furnishing  the  assay' methods  to/the  gov- 
ernment."^ 

»  "  '. 

Therefore,  as'enacted,  the  safety  provisions  of  the  Color  Additive 
Amendments  are  basic^ly  identical  to  the  Food  Additives- Amendment. 
A  color  additive  shall  be  deemed  unsafe,  v/ithin  the  meaning  of  the 
various  sections  of  the  Fcflera!  F9od,  Drug,  and  Cosmetic  Act  for  use 
in  food,  drugs,  and  cosmetics  unle4?  the  Commissioner  has  issued  a 
regulation  which  states  that  the  additive  has  been  found  to  be  siiit- 
able  and  safe  for  a  particular  use.  The  sponsor  has  the  burden  of  estab- 
lishing the  additive's  safety.  Although  the  Commissioner  can  exercise 
his  scientific  jiidgment  in  determining  whether  safety  has  been  proved, 
he  is  expressly  precluded^from  listing  any  additive  for  any  use  that 
has  lieen  found  to  induce  cancer  in  man  or  animals.*  | 

But  the  statute  also  contains  a  transitional  provision  that  provides 
for  the  continued  use  of  commercially  established  additives  to  the  extent 

'S~R.  Rep.  No.  2464.  86th  Con^.  2d  *  Certified  Color  Manufacturrrs  As/n 
Sess  V,  Mathews.  543  F.  2d  ^284,  287  (CA 

•  'Id.  DofC  \f>76). 
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<onsistcnt  with  the  public  health.  The  provision  is  transitional  pend- 
ing complction-x>f  the  scientific  investigations  needed  as  a  basis  for 
makiiTg  determinations  on  the  safety  of  the  additive  for  permanent 
apprbval.  The  provisional  list  was  to  expire  on  January  12,  1963.  or 
such  later  date  as  the  Commissioner  determined  necessary  consistent 
with  , the  objective  of  carrying  to  completion,  in  good  faith  and  as 
.soon  as  practicable,  the  investigations  needed  for  making  the  safety 
(Jetermination.'  The  Commissioner  *has  extended  that  date  several 
tin^fs  over  the  past  decade  while  concurrently  establishing  testing 
requirements  and  periodic  reports  to  assure  that  there  is  an  orderly 
test  ongoing  that  will  resolve  the  safety  questions.'  Technically,  the 
provisionally  listed  colors  arc  not  covered  by  a  Delaney  clause. 

C  Drug  Amendments  of  1962 
The  livestock  industry  expressed  increasing  concern  about  the 
problems  caused  by  the  anticancer  cla^ise  in  the  food  additive  provi- 
sions because  the  FDA  had  interpreted  the  Food  Additives  Amendment 
of  1958  to  require  continuation  of  approval  for  diethylstilbestrol  (DES) 
for  use  in  cattle  and.  sheep,  but  to  preclude  new  approvals  of  this 
drug.*®  In  1062  Congress  was  also  considering  legislation,  which  later 
became  the  Drug  Amendments  of  1962  (Public  Law  No,  87-781).  to 
strengthen  the  FDA's  ability  to  regulate  the  drug  industry,  and- the 
Senate  version  uf  tlie  bill  was  passed  without  considering  any  amend- 
ments to  the  Delaney  Clause.  The  Hodise  Committee  on  Interstate 
and  Foreign  Commerce,  however,  included  the  current  modifications 
of  the  antica^ncer  clauses  in  its  report  on  the  Drug  Amendments  of 
1962.  with  the  following  explanation  : 

The  committee  amended  the  anticancer  clause  of  the  food  additives  amend- 
mei>t  and  the  color  additive  amendment  of  the  Federal  Food,  Dru«?.  and 
Cosmetic  Act  by  making  this  clause  inai>plicable  to  chemicals  such  aa  veterinary 
drugs  when  used  in  feed  for  food-producincr  animals  if  the  Secretary  finds 
(\)  that  undef  the  conditions  of  use  and  feeding  specified  in  the  oroposed 
labeling  and  reasonably  certain  to  be  followed  in  practice,  such  additive  will 
not  adversely  affect  the  animals  for  which  such  feed  is  inten<led,  and  (2)  that 
no  residue  of  the  additive  will  be  found  fbv  methods  of  examination  prescribed 
or  approved  bv  the  Secretary  by  regulations)  in  any  edrble  portion  of  the 
animal  after  slau<7hter  or  in  any  food  such  as  milk  or  eggs  yielded  by  or 
derived  from  the  living  animal,** 

^       Representative  Sullivan  objected  to  the  proviso  in  the  floor  debate 
on  the  amendments  and  proposed  a  separate  amendment  to  delete  the 


•42  FR  6942.  Health  Research  Grout> 
V,  Caltfano,  Civil  Action  No.  77-293 
(D.D.C  Sept.  23.  1977). 

'•Study  of  the  Delaney  Clause  and 
Other  Anticancer  Clauses,  Hearings  Be- 
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fore  a  Subcomm.  of  the  House  Comm.  on 
Appropriations.   93rd    Cong.,   24  Scss., 

pt.  8.  205  (1974). 
"  Id  at  206. 
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proviso  from  the  bill  because  "they  [the  provisos  to  Iht  Ddaney  clauses) 
weaken  instead  of  strengthen  consumer  protection/'  She  reminded  the 
House  that  DES  had  been  regarded  as  safe  for  use  in  poultry  at  one 
time  bccause>no  residue ^was  found  jn  the  meat;  subsequently,  that 
us^had  to  be  tennmated*when  DES  residues  were  found  as  a  result 
of  improved  testing  methods.  But  her  amendment  was  defeated- prin- 
cipally on  the  argument  that,  if  DES  were  available  for  manufacture 
by  those  who  obtained  approvals  prior  to  1958,  it  should  be  made 
available  for  manufacture  by  everyone.*^ 

The  Senate  accepted  the  modifications  to  the  Delaney  Qauses  in 
conference  while  preserving,  as  Senator  Humphrey  noted,  the  full 
vigor  of  consumer  protection  afforded  by  the  Delaney  Clause.** 

D.  Animal  Drug  Amendments  of  1968 

Because  the  animal  feed  industry  experienced  an  era  of  unpre- 
cedented growth  ind  innovation  beginning  ift  the  1950's,  that  in- 
dustry and  the  animal  drug  industry  began  anreffort  ;n  the  mid- 
19^'s  to  consolidate  the  various  provisions  of  the  Federal  Fo6d,  Drug, 
,and  Cosmetic  Act  governing  the  premarketing  approval  of  drugs  in- 
^nded  for  use  in  animals,  that  is  Sees,  409,  ^05.  507  (21  U.  S.  C  Sees. 
3487^55,  and  357)  which  culminated  io  tbe  enactment  of  the  Animal 
Drug  Amendments  of  1968  (Public  L^^o.  90-399).  Neither  the 
Committee  reports  on  the  bill  nor  the  ttoor  debates  raised  the  issue 
of  the  Delaney  Clause.  Consequently,  the  Animal  Drug  Amendments 
passed  Iwithout  controversy  and  contained  the  following  anticancer 
clause  and  proviso: 

(H)  such  drug  induces  cancer  When  ingested  by  tnaji  or  animal  or,  afttr 
tests  which  are  appropriate  for  the  evaluation  of  the  safety  of  such  drug, 
induces  cancer  in  man  or  animal,  except  that  the  following  provisions  of 
this  subparagraph  shall  not  apply  with  respect  to  auch  drug  if  the  Secre- 
tary finds  that,  under  the  conditions  of  use  specified  in  proposed  labeling  and 
reasonably  certain  -to  be  followed  in  practice  (i)  such  drug  will  not  adversely 
affect  the  animals  for  which  it  intended,  and  (ii)  no  residue  of  such  drug 
will  be  found  '(by  methods  of  examination  prescribed  cr  approved  by  the 
Secretary  by  regulations,  which  regulations  shall^n|  be  subject  to  subsections 
(c),  (d).  and  (h)),  in  any  edible  portion  of  such  animals  after  slaughter  or  in 
any  food  yielded  by  or  derived  from  the  living  animak;  (Sec,  101(H)  Public 
Law  No.  90-399). 

Again  the  legislative  history  indicates  that  the  legislation  in  no 
way  weakens  the  FDA's  authority  to  regulate  new  animal  drugs,*^ 

''Sut>ra  note  10  at  206-207.  ^*  S.  Rep.  No.  1308,  90th  Cong.,  2d 

"  108  CoDg,  Rec  22053.  Sess,  1968. 
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E*  Conclusion 

Thus,  the  Dclancy  Anticancer  Clause  has  beei^,  added  to  the 
Federal  Food,  Drug,  and  Cosmetic  Act  three  separate  times,  and  the 
proviso  to  that  clause  has  been  enacted  twice.  Through  all  these  re- 
enactments,  the  purpose^ of  the  clause  has^ remained  unchanged.  Each 
article  covered  is  to  be  rigorously  tested  for  carcinogenic  potential 
before  it  can  be  approved  for  use.  Carcinogenic,  or  pdtentially  car- 
cinogenic food  additives  and  color  additives  are  not  to  be  approved 
for  human  use,  and  no  article  can  he  approved  for  use  in  food-produc- 
ing animals  unless  the  Secretary  designates  an  assay  method  \^ich 
will  assure  that  no  carcinogenic  residue  of  the  article  will  be  found 
in  food  derived  from  food-producing  animals  that  are  given  the  drug. 
Finally,  the  criteria  and  procedures  used  to  designate  the  assay 
method  must  be  sufficiently  comprehensive  to  protect  the  unwary 
public  from  any  significant  risk  of-c^ncer  from  the  undetected  resi- 
dues of  any  article.'  ^ 

Nevertheless^several  problems  exist  under  the  Delaney  Clause 
which  exemplify  the  problems  the  FDA  faces  in  regulating  carcinogens 
under  the  other  provisions  of  the  Act.  Foremost,  of  course,  is  the 
DES  proviso.  No  matter  how  rigorous  the  FDA's  assay  evaluation 
and  approval  process,  it  is  a  fundamental  law  of  analytical  ^ence 
that  for  every  assay  there  is  some  lowest  concentration  below  which 
limit  the  assay  will  not  yield  an  interpretable  ^response.  Other  than 
ingestion  tests, ^  Congress  has  provided  no  guidance  as  to  what  con- 
stitutes appropriate  te^ts  for  carcinogenesis,  or  what  actually  consti- 
tutes a  carcinogenic  response.  These  problems  also  exist  for  ingestion 
tests.  Lastly.  Congress  has  exhibited  a  continued  fondness  for  familiar 
carcinogens  versus  new  ones,  e.g,,  under  Sees.  201  (s)  (4),  402  (a)(1), 
and  406  of  the  Act. 

With  this  in  mind,  let  us  now  look  at  how  the  FDA  is  regulating 
carcinogens.  Because  questions  about  regulating  carcinogens  arise  in 
the  three  basic  groups  of  products  that  the  FDA  regulates,  I  will 
focus  on  foods,  drugs,  and  cosmet'cs  for  the  sake  of  simplicity  rather 
than  approaching  the  review  strictly  by  statutorily  defined  articles.  ^ 

ML  FOODS 
A.  Introduction 

By  far  the  most  labyrinthian  category  is  foods  because  it  is 
Subject  to  regulation  under  several  statutory  provisions  with  diflFer- 
ing  rationales,  legal  standards,  and  procedures.  Essentially,  the  regu- 
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lated  food  ingredients  can  be  divided  into  three  groups  based  o» 

their  sources :  \ 

1.  Natural  constituents,  such  as  Vitamin  C  in  onm^  juice; 

2.  Una,voidgble  contaminants,  such  as  aflatoxin  in%prn ; 

3.  Intentionally  added  substances  that  become  or  may  be 
reasonably  expected  to  become  components  of  food  due  to  their 
intended  use,  for  example,  saccharin,  acrylonitrile  monomers,  DES, 

B.  Natural  Food  Constituents 

The  Delaney  Clause  is  inapplicable  to  natural  constituents  of 
foods,  even  if  they  are  found  to  cause  cancer  in  test  animals.  There- 
fore, a  food  naturally  containing  a  constituent  that  may  be  carcinogenic 
is  not  automatically  banned  by  the  Act,  for  example,  safrole  in  nutmeg. 
These  foods  are  regulated  by  Section  402(a)(1)  of  the  Act  Such  a 
food  is  adulterated  if  «} 

(ilt  bears  or  contaiirs  any  poisonous  or  deleterious  fubstance  which  may  ren- 
der it  injurious  to  health;  but  in  case  the  substance  is  not  an  added  substance 
such  food  shall  not  be  considered  adulterated  under  this  clause  if  the  q\iantity 
of  such  substance  in  such  iood  does  pot  ordinarily  render  it  injurious  to  health  

This  section  has  been  interpreted  by  the  courts;  and  under  these 
decisions  the  FDA  must  demonstrate  that  the  amount  of  a  naturally 
occurring  poisonous  substance  is  sufficient  to  render  the  food  in 
which  i\  appears  potent-ally  unsafe  for  consumption.  A  showing  of 
a  reasonable  possibility  of  causing  harm  to  some  segment  of  con- 
sumers is  sufficient  to  support  a  charge  of  adulteration,  but  the  risk 
must  be  more  than  a  speculative  one.'"*  Thus,  although  the  FDA 
might  contend  that  any  amount  of  such  a  nonadded,  that  is,  constit- 
uent, carcinogen  is  unsafe  for  at  least  a  smaller  number  of  consumers, 
the  case  law  and  language  suggests  that  the  Agency  must  show  a 
potential  harm  to  a  segment  of  consumers  above  the  normal  "background 
level  of  consumption,"'® 

Historically,  the  FDA  enforces  Sec.  402(a)(1)  principally  through 
seizure  or  other  court  action  because  there  is  no  \tgz\  mechanism 
for  requiring  the  distributor  of  such  food  to  seek  prior  FDA  approval 
of  the  safety  of  the  food  or  its  constituents.  Nor  does  the  statute  pro- 
vide a  procedure  for  administratively  withdrawing  permission  to 
market  foods  with  these  naturally  unsafe  constituents,  although  the 

^*  United  States  v.  Le^xnqton  Mill  &  "Cf,  td.:  United  States  v,  1,680,000 
BUvatorCo.,  232  U,  S.  399  (1914),  Pounds  of  White  Com  Civ.  Action  No, 

T-4173  (D,  C,  Kan,,  December  18.  1970); 
21  U,  S.  C.  342  (a)  (1). 
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FDA  could  use  its  riileniaking' authority  under  Sec.  701(a)  to  ad- 
ministratively ban  a  food. 

\  C.  Unavoidable  "added*'  food  constituents  ^ 
*  A  second  class  of  food  constituents  are  those  that,  although  not 
'  naturally  occurring  infltlie  sense  of  bging  inhereut,  occur  unavoidably 
in  the  haa-vesting  or  production  of  many  foods,  most  oflhem  agricul- 
tural commodities  such  as  grains,  fish,  meat,  or  milk.  The  most 
prominent  recent  example  is  aflatoxin  mold  on  peanuts  and  grains, 
well  recognized  as  carcinogenic  in  both  test  animals  and  man.  The 
FDA  has  recently  4:ompleted  a  rulemaking  procedure  establishing  a 
formal  meihanism  for  regulating  these  constituents.*^ 

Such  Unavoidable  constituents  are  not  subject  to  a  Delaney 
Clause  because  the  Food  Additives  Amendment  is  inapplicable  to 
them  for  two  reasons.  First »  although  tlie  FDA  has  treated  such  con- 
stituents as  "added"  with'n  the  meaning  of  Sec.  402(a)(1)  |bl  the 
Act,.  they  cannot  be  approved  at  any  level  under  Sec.  409  Because 
tliey  serve  ni)  functional  purpose,  and  a  food  additive  must  be  func- 
tional before'  it  can  be  approved.*®  Second,  the  FDA  has  assun^fd 
that  Congress  did  not  intend  Sefc.  409  to  apply  to  constituents  whose 
addition  ftjj^ood,  at  least  at  some  levels,  is  unavoidable.  As  the  legis-' 
lative  histor^^of  the  Food  Additives  Amendment  clearly  demon- 
strates, it  was  enacted  to  regelate  ingredients  added  to  food  inten- 
tionally and  to  constituents,'  such  as  packaging  materials,  that  be- 
come part  of  food  through  intentional  use  for  other  purposes.*^ 

The  apparent  absolute  adulteration,  under  Sec.  402(a)(1)  of  the 
Act,  of  any  food  contain* ng  any  amount  of  an  "added"  4}6isotious 
contaminant,  sUch  as  aflatoxins  is  modified  by  Sec.  402(a) (2) CA), 
which  provides  that  a  food  shall  be  deemed  to  be  adulterated:  "If  it 
bears  or  contains  any  added  poisonous  or  added  deleterious  substance 
.  .  .  which  is  unsafe  within  the  meaning  of  section  406  .  .  ." 

Section  406  bf  the  Act  thus  provides  a  basic  framework  within 
^  which  the  FDA  c^n  regelate  toxic  constituents,  including  carcinogenic 
chemicals,  whose  occurrence  in  some  foods  at  some  levels  cannot  be 
avoided,  and  the  agency  has  established  a  mechanism  to  implement 
this  provision,*® 

Essentially,  the  FDA  is  empowered  to  establish  tolerances  for 
unavoidable  toxic  contaminants  of  food,  including  contaminants  that 

"21  CFR  Part  109;  42  FR  52814;  39 
FR  42743. 

21  U  S.  C.  348(c)  (4)  (B) ;  21  CFR 
Part  170. 
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may  be  carcinogenic,  and  Sec.  406  prescribes  two  basic  criteria  for 
the  FDA  to  use  when  establishing  such  a  tolerance:  (1)  the  level 
whose  consumption  will  not  pose  an  unacceptable  risk  to  public 
health,  taking  into  account  other  ways  in  which  consumers  may  be 
exposed  to  the  contaminant,  and  (2)  the  extent  to  which  occurrence 
of  the  contam.inant  cannot  be  avoided  through  good  manufacturing 
'practice.  If  good  practice  can  achieve  lower  levels  than  public  health 
considerations  would  otherwise  dictate,  the  FDA  will  presumably 
establish  a  tolerant^e  at  the  lower  level. 

A  third  criterion,  even  though  not  explicit  in  the  Act,  is  implicit 
in  the  FDA's  ability  to  set  tolerances — the  measurability  of  the  con- 
taminant. Realistically,  the  FDA  cannot  enforce  a  tolerance  that  is 
below  the  level  of  detection  or  measurement  of  the  best  practicable 
method  of  analysis  avaiiable. 

The  Act  prescribes  elaborate  formal  rulemaking  procedures  for 
establishing  tolerances  under  Sec.  406."'  Partly  because  of  the  com- 
plexity of  this  procedure  for  establishing  formal  tolerances  under 
Sec.  406,  the  FDA  has  established  a  system  for  prescribing  so-called 
"action  levels"  for  unavoidable,  added  contaminants  in  food  by  notice 
and  these  action  levels  are  the  levels  of  contamination  which  will 
cause  the  FDA  to  initiate  court  cnforcetnerit  actions  under  Sec.  402 
(a)(1)."  The  criteria  establishing  action  levels  and  tolerances  are 
basically  the  same,  although  the  Agency  will  only  establish  an  action 
when  technological  or  other  changes  might  affect  the  appropriate- 
ness of  a  tolerance  in  the  foreseeable  or  near  future.^^ 


There  are  five  basic  types  of  substances  in  this  category:  food 
additives  (both  direct  and  indirect),  substances  that  are  generally 
recognized  as  safe  by  qualified  experts  (GRAS),  prior  sanctioned  sub- 
stances, color  additives,  and  new  animal  drug  residues.  All  are  food 
ingredients,  but  not  *'food  additives"  as  defined  by  the  Federal  Food, 
Drug,  and  Cosmetic  Act.  The  latter  four  types  have  been  carved  out 
of  the  statiitor))  definition.  Only  three  (food^additives,  color  additives, 
and  new  animal  drugs)  are  subject  to  premarket  review  and  approval 
by  the  FDA,  and  only  two  of  those  (food  additives  and  color  addi- 

»»21  U.  S.  C.  70\(e).  "Compare  21  CFR  109.6(b)  and  (c). 

"21  CFR  Part  109;  42  FR  52814,  39 


D.  Substances  that  may  reasonably  be  expected 
to  become  components  of  food  or  affect  the 
characteristics  of  food. 


FR  4273& 
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tivcs)  arc  covered  by  the  flat  prohibitioa  imposed  by  the  Delancy 
Clause,  although  (IrAS  substances  are  indirectly.  Carcinogenic  new 
animal  drugs  may  be  added  to  food  if  they  satisfy  the  DES  proviso 
to  the  Delaney  Qause. 

1.  Food  additives 

a.  Direct  food  additives.  » 

A  food  additive  is:  ^ 

any  substance  the  intended  use  of  which  results  or  may  reasonably  be  expected 
to  result,  directly  or  indirectly,  in  its  becoming'  a  component  or  otherwise  af- 
fecting the  characteristics  of  any  food  (including  any  substance  intended  for 
use  in  producing,  manufacturing,  packing,  processing,  preparing,  treating, 
packaging,  transporting,  or  holding  food;  and  including  any  source  of  radiation 
Intended  for  any  such  use),  if  5uch  substance  is  not  generally  recognized, 
among  experts  qualified  by  scientific  training  and  experience  to  evaluate,  its 
saiety.  as  having  hccn  adequately  shown  through  scientific  procedures  (or,  in 
the  case  of  a  substance  used*  in  food  prior  to  January  1,  1958,  through  either 
scientific  procedures  or  experience  based  on  common  use  in  food)  to  be  safe 
under  the  conditions  of  it^  intended  uses  (21  U,  S.  C,  321(8)). 

Before  any  such  ingredient  may  lawfully  be  used,  it  must  be 
the  subject  of  an  approved  food  additive  regulation,  and  the  FDA 
may  not  approve  a  food  additive  unless  it  satisfies  two  criteria.  First, 
it  must  have  been  shown  to  be  safe  under  the  conditions  of  its  in- 
tended use.  This  requires  a  demonstration  that,  with  reasonable 
certainty,  the  additive  will  not  have  adverse  effects  on  the  health  of 
consumers,  and.  second,  it  must  also  be  shown  to  be  functional,  that 
is,  a  preservative  must  preserve  when  used  at  the  levels  intended. 
However,  it  is  covered  by  the  basic  Defaney  Clause  which  flatly  pro- 
hibits the  approval  (or  requires  the  withdrawal  of  any  outstanding 
approval)  of  a  food  additive  that  has  been  shown  to  induce  cancer 
in  man.  or,  through  appropriate  tests,  in  animals.  By  statute,  inges- 
tion tests  are  always  appropriate.^* 

The  procedure  for  approving  or  withdrawing  approval  of  a  food 
additive  is  as  complex  as  that  for  the  establishment  of  tolerances 
under  Sec.  406.  It  is  a  variant  of  formal  rulemaking.^*^ 

h.  Indirect  food  additives 

A  wide  variety  of  materials  are  used  in  contact  with  food — su(^k 
as  fond  packaging  and  in  equipment  used  to  produce  food — in  suchi 
a  fashion  that  small  amounts  may  migrate  to  and  become  a  part 
of  the  food.  The  Food  Additives  Amendment  did  not  distinguish  be- 
tween ingredients  used  in  making  food  and  materials  that  migrate  to 

■*21  U.  S.  C  3^8.  "/</. 
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food  from  food-contact  surfaces.^"  The  latter  are  colloquially  known 
as  indirect  food  additives. 

The  basic  statutory  criteria  for  approval  are  the  same  for  in- 
direct and  direct  food  additives,  and  the  procedures  for  obtaining, 
or  withdrawing,  approval  are  identical.  The  Delaney  Clause  therefore 
applies  to  indirect  food  additives,  'and  effectively  prohibits  the  use 
in  applications  that  might  migrate  to  food  of  any  substance  that  has 
been  shown  to  cause  cancer  in  laboratory -animals. 

The  FDA's  most  recent  decision  in  this  area  is  a  case  involving 
acrylon-trile  copolymers  used  to  fabricate  beverage  containers  (42 
Federal  Register  48528).  The  Commissioner  concluded  that  the  acry- 
lonitrile  monomer  may  reasonably  be  expected  to  migrate  and  thus 
become  a  component  of  food  using  an  extrapolation  model,  based  on 
the  .principle  of  diffusion  and  confirmed  by  actual  migratioh  data 
even  though  the  migration  cannot  be  analytically  detected." 

2^^^^ AS  substances  ^ 
.  Congress  established  an  exception  to  the  Food  Additives  Amend- 
ment for  GRAS  substances  principally  to  exclude  from  the  rigors 
of  premarket  review  ingredients  that  have  a  long  history  of  use  in 
foods,  without  evident  harmful  effect,  such  as  apples,  salt,  and  sugar. 
The  Act,  however,  provides  no  formal  mechanism  for  determining 
GRAS  status.  It  does  however  create  two  basic  categories  of  GRAS 
substances:  those  currently  recognized  as  safe  based  on  their  com- 
mon use  in  food  prior  to  1958  and  those  recognized  as  safe  by  ex- 
perts  on  the  basis  of  tests  conducted  before  or  since  1958.^^ 

,  The  FDA  has  always  acknowledged  that  a  food  man^ifacturer 
may  initially  determine  for  itself  whether  an  ingredient  is  GRAS. 
although  it  runs  the  risk  that  the  FDA  will  disagree  and  initiate 
regulatory  action.**  The  regulations  amplifying  this  section  of  the 
statute  require  quantity  and  quality  of  scientific  procedures  and  evi- 
dence to  attain  GRAS  status  or  are  required  to  attain  approved  food 
additive  status.*** 

Because  GRAS  ingredients  do  not  fall  within  the  statutory  defi- 
nition of  food  additives,  they  are  not  subject  to  the  Delaney  Clause. 
In  pract-ce,  however,  the  Delaaey  principle  prevents  the  introduction 
or  continued  use  of  a  GRAS  ingredient  found  to  cause  cancer  when 
ingested  by  laboratory  animals  because  such  a  finding  will  almost 

"21  U  S.  C.  321(9).  "39  PR  34194 

"42  PR  42528.  •*21  CFR  170.30. 

?»21  U.  S.  C.  321(9) 
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certainly  destroy  any  basis  for  general  expert  (recognition  qI-"^ 
ingredient's  safety  and  thereby  render  it  a  food  additive.  FJM  ap- 
proval is  then  required,  and  this  would  be  precluded  by^fHcDelaney 
Clause.  This  is  essentially  what  occurred  to  cyclamates  in  1970, 

Soon  after  the  passage  of  the  Food  Additives  Amendment,  the 
FDA  issued,  and  from  time  to  time  amended,  a  non-exclusive  list  of 
ingredients  thdt  the  Agency  was  prepared  to  acknowledge  as  GRAS, 
and  thus  eligible  for  use  without  affirmative  FDA  approval.  Because 
the  Act  makes  no  provision  for  the  transition  between  GRAS  status 
and  approval  as  a  food  additive,  the  FDA  has  issued  a  regulation,"* 
establishing  procedures  for  issuance  of  interim  food  additive  regula-' 
tions.  An  interim  food  additive  regulation  may  be  issued  for  an  in- 
gredient whose  safety  is  brought  into  question  but  whose  continued 
use,  pending  the  conduct  of  the  studies  necessary  to  resolve  the 
safety  issues,  poses  no  significant  risk  to  human  health. 

The  FDA  also  has  established  a  program  for  reviewing  the  safety 
of  GRAS  ingredients  and  for  "affirming"  the  GRAS  status  of  indi- 
vidual substances. ^2  •» 

3.  Prior  sanctioned  ingredients 

The  Food  Additives  Amendment  also  contains  a  grandfather 
clause  for  ingredients  that  tlj^.  FDA  or  U.  S,  Department  of  Agricul- 
ture (USDA)  had  affirma^jj^y  approved  prior  to  the  effective  date 
of  the  Amendment."  Although  the  FDA  lacked  formal  authority  to 
license  foo<I  ingredients  at  that  time,  it  responded  to  requests  for 
opinions  about  the  safety  of  individual  ingredients.  In  addition,  the 
USDA  had  issued  regulations  describing  permitted  uses  of  many 
ingred-ents  in  meat  and  poultry  products,  and  in  some  instances  the 
FDA  had  also  formally  acknowledged  its  sanctioning  of  certain  sub- 
stances for  food  use. 

A  prior  sanctioned  ingredient  is  permanently  grandfathered,  be- 
cause it  can  never  fall  within  the  statutory  definition  of  a  food  addi- 
tive, at  least  for  the  purposes  for  which  it  was  previously  sanctioned, 
and  therefore  never  becomes  formally  subject  to  the  Delaney  CJause. 
This  means  that  a  carcinogenic  ingredient  for  which  a  prior  sanction 
exists  is  not  automatically  forbidden  to  be  used  in  food. 

This  docs  not  mean  that  the  FDA  cannot  prevent  the  use  of  a 
prior  sanctioned  in^jredient  that  new  evidence  demonstrates  to  he 
unsafe.  However,  the  Agency  must  be  prepared  to  prove,  ordinarily 

"21  CFR  180.1.  "21  U.  S.  C.  321  (s)  (4). 

■»  21  CFR  170.35. 
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in  court,  that  the  presence  of  the  ingredient  renders  food  adulteratec^ 
within  the  meaning  of  Sec.  402(a)(1).  Accordingly,  a  finding^j  that  a 
prior  sanctioned  ingredient  is  a  carcinogea  might  permit  the  FDA 
to  prevent  that  ingredient's  use,  but  it  would  not  mandate  that  action.'* 

■^4.  Color  additives  \ 

The  statutory  definition  of  color  additives  is  broad,  and  the 
regulatory  requirements  are  essentially  similar  to  those  applicable 
to  food  additives.^**  The  sponsor  must  demonstrate  the  color's  safety, 
and  the  Delaney  Clause  is  applicable.^®  But  because  the  Color  J^ddi- 
tive  Amendments  of  1960  have  no  provision  for  "generally  recognized 
as  safe'*  colors  and  do  not  exclude  from  the  definition  of  color  addi- 
tive, the  Delaney  Clause  applies  to  all  such  coloring  agents. 

Congress  did,  as  noted  above,  authorize  the  FDA  to  ''provisional- 
ly list"  colors  that  were  in  use  in  1960  and  that  were  believed  to  be 
safe  in  order  to  permit  the  performance  of  the  kind  of  toxicological 
testing  required  to  support  contemporary  scientific  judgments  of  safety.*^ 

The  provisional  list  thus  represents  a  form  of  temporary  grand- 
father clause,  designed  to  permit  an  orderly  transition  from  essen- 
tially unregulated  use  of  colors  to  a  scheme  in  which  all  color  addi- 
tives are  licensed  in  the  same  fashion  as  food  additives. 

The  statutory  procedures  for  disapproving  or  withdrawing  ap- 
proval of  a  color  additive  parallel  those  applicable  to  food  additives, 
with  two  important  distinctions.  First,  if  the  FDA,  after  publishing 
a  proposal  and  receiving  comment,  issues  a  final  order  terminating 
approval  of  a  color,  the  filing  of  objections  accompanied  by  a  re* 
quest  for  a  hearing  automatically  stays  the  Agency's  order  pending 
the  hearing.'*  Next,  Sec.  706  also  provides  for  a  statutory  advisory 
committee  to  review  the  evidence  when  the  Agency  proposes  to  with- 
draw approval  of  a  permanently  listed  color  due  to  carcinogenicity.^' 
Provisionally  listed  colors,  however,  may  be  summarily  delisted  mere- 
ly by  notice.*^ 

5.  New  animal  drugs  « 
The  FDA's  most  sophisticated  regulation  of  carcinogens  occurs 
in  the  area  of  new  animal  drugs  intended  for  use  in  food  producing 


21  CFR  181.5 :  39  FR  54195. 
"21  U.  S.  C.  321  (t). 

Certified  Color  Manufacturers  Ass'n 
V.  Mathrtvs,  supra  note  7  at  287;  21 
U.  S  C.  376. 

Certified  Color  Manufacturers  Ass'n 
V.  Mathews,  supra  note  7;  Health  Re- 
search  Group  v,  Califano,  supra  note  8. 


•■Compare  21  U.  S.  C.  348(c)  with 
37Ue)  (1)  and  376  fc). 

"21  U.  S.  C.  376(b)  (5)  (C). 
Certified  Color  Manufacturers  Ass'n 
V.  Mathews,  supra  note  7  at  296-297. 
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animals,  Drugs  are  used  in  those  animals  for  treatment  and  preven* 
tion  of  disease  and  for  growth  proniQtion;  and  the  premarket  review 
process  is  two  tiered  wifh  the  sponsor,  of  course,  having  the  burden 
of  proof.  First,  the  FDA  must  determine  whether  the  drug  is  safe 
and  effective  for  use  in  the  animals,  analogous  to  the  risk/benefit 
assessment  used  for  new  human  drugs,  which,  prior  to  enactment  of 
the  Animal  Drug  Amendments  of  1968,  was  the  statutory  provision 
under  which  this  part  of  the  data  were  reviewed.  Then,  the  Agency 
reviews  the  safety  data  to  assess  the  safety  of  the  potential  residues 
that  may  occur  in  food  deprived  from  the  treated  animals  using  the 
food  additive  standard  of  safety,  which  was  the  governing  statutory 
provision  before  1968.** 

Although  these  drugs  are  subject  to  the  Delaney  Clause,  car- 
cinogenic new  animal  drugs  may  be  used  in  food-producing  animals 
with  two  caveats :  (i)  the  drug  will  not  adversely  affect  the  animals, 
and  (ii)  no  residue  of  the  drug  will  be  found  by  methods  of  analysis 
designated  by  the  Agency  in  any  edible  portion  of  the  animal  or 
food  derived  from  that  animal.*- 

As  noted  earlier,  this  language  has  practical  limits,  and  it  has 
caused  the  FDA  numerous  problems  in  evaluating  the  safety  gf  new 
animal  drugs. 

However,  in  1973,  the  FDA  proposed  to  codify  principles  that 
had  evolved  from  the  Agency's  grappling  with  the  problem  on  a 
case-by-case  basis.  In  the  Federal  Register  of  February  22,  1977,  it" 
promulgated  an  extensive  procedure  of  assessing  the  designating  as- 
says, which  is  geared  to  a  modified  Mantel-Bryan  statistical  pro- 
cedure for  assessing  the  risk  of  any  undetected  residues.*' 

For  all  potentially  carcfnogenic  new  animal  drugs  intended  for 
use  in  food-prodncing  animals,  the  FDA's  regulation  established  a 
six-step  review  procedure : 

1.  A  threshold  assessment  to  determine  whether  the  spon- 
sored compound  or  its  metabolites  requires  carcinogenesis  test- 
ing using  all  available  chemical,  biochemical,  toxicological  data. 
21  CFR  500.80. 

2.  A  comprehensive  metabolite  study  of  the  sponsored  com- 
pound in  the  target  animal.  21  CFR  500.84. 

3.  Chronic  toxicity  testing  in  animals  to  measure  the  com- 
pound's carcinogenic  potential.  21  CFR  500.87. 

"21  U.  S.  C.  360l>(d)  (1);  S.  Rep.        '*2\  U.  S.  C  360b(<I)  (1)  (H). 
Na  1308,  90th  Cong,  2d  Scss.  (1968).  ''42  F/?  \mz 
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4.  Application  of  the  basic  Mante^^Bryan  procedure,  with 
modifications  developed  by  the  FDA,  to  the  data  collected  from 
the  chronic  carcinogenicity  tests,  in  order  to  predict  the  risk  of 
.cancer  associated  with  low  le<^els  of  exposure  to  a  carcinogenic 
compqund.  21  CFR  50O.87(b)-(d). 

5.  Specific  criteria  and  procedures  for  evaluatii]g  and  ap- 
proving assay  methods  to  assurqf  no  carcinogenic  residues  will 
occur  in  food.  21  CFR  500.80—500.90;  and 

6.  A  procedure  for  calculating  withdrawal  periods  using  the 
assay  99%  confidence  bounds  on  studies  measuring  the  depletion 
of  residues  in  the  target  animal.  21  CFR  500.92. 

'  Thf  new  animal  drug  approval  process  is  a  licensing  procedure, 
and  the  FDA  must  provide  the  applicants  with  notice  and  the  op- 
portunity for  a  formal  hearing  on  its  new  animal  drug  application 
or  proposal  to  withdraw  approval  of  its  application,**  But  they  must 
demonstrate  that  material  factual  issues  are  in  dispute  before  the 
FDA  must  grant  a  hearing." 


Basically,  new  human  drugs,  drugs  that  are  not  generally  recog- 
Jlizcd  as  safe  and  effective  by  qualified  experts/^  are  regulated  in 
the  s'ame  manner  as  new  animal  drugs.*^  They  are  subject  to  pre- 
m^rket  approval ;  their  sponsors  have  the  burden  of  proving  their 
s^ty,  and  the^  approvals  grant  private  4icenses.  However,  new  hu- 
ma^  drugs  are  not  subject  to  a  Delaney  Clause."  They  are  regulated 
through  a  general  safety  clause  which  permits  extensive  risk/benefit 
baladcing  both  by  the  Agency  and  the  prescribing  physician  since 
only  the  physician's  patient  will  be  directly  affected  by  the  drug's 
use.  unlike  the  use  of  animal  drugs  in  food-producing  animals  where 
many  uninformed  and  perhaps  unconsenting.  individuals  may  be 
exposed  to  the  drug.  Many  life  saving  drugs  also  have  a  carcinogenic 
potential,  such  as  some  of  the  antineoplastic  drugs.  Therefore,  the 
risk  of  cancer  from  short  term  use  of  a  drug  for  a  life  threatening 
or  other  important  therapeutic  use  may  be  outweighed  by  the  bene- 
fits provided  by  that  drug.  In  those  situations,  it  would  be  safe  for 

"21  U.  S.  C.  360b(c)  and  (e).  ^Compare  21  U.  S.  C.  355  with  2t 

"  Weinberger  v.  Hvnson.  Wrstcott  &     U.  S.  C.  360b. 
Dunnino.  Inc..  412  U.  S.  609  (1973).  •'21  U.  S.  C  355(d)  (1)  and  (2). 

.  "21  U.  S.C.  321  (p). 


IV.  HUMAN  DRUGS 
A.  New  Human  Drugs 
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use.  As  you  can  sec,  the  normal  rationales  for  regulating  carcinogens 
are  inappropriate  in  these  cases,  \^ 

The  FDA  also  recently  has  taken  a'^nt  step  in  this  area  by  man- 
dating, through  informal  rulemaking,  addiTibnal  label  warnings  on  the 
use  of  estrogens  for  general  use.^^  It  requires  new  warnings  to  physicians, 
and,  more  importantly,  the  FDA  now  requires  drug  manufacturers 
to  provide  the  physician  and  pKarmacist  with  labeling  for  the  patients  so 
that  each  patient  can  be  and  is  fully  apprised  of  the  risk  of  such  therapy.'**^ 

B,  Old  Drugs  or  OTC  Drugs 
For  drugs  that  may  be  generally  recognized  as  safe  and  eflfective, 
or  drugs  that  are  exempted  by  statute  from  the  new  drug  application., 
requirements,  about  which  evidence  of  carcinogenicity  becomes  available, 
the  FDA  normally  uses  its  general  rulemaking  authority  to  regulate. 

First  the  Agency  proposes  to  declare  the  article  a  new  drug, 
setting  forth  tl^e  evidence  upon  which  it  has  reached  that  decision  in 
the  notice.  After  evaluating  comments,  it  then  promulgates  a  final 
order  declaring  the  article  a  new  drug  requiring  approved  new  drug 
applications  to  market.  The  FDA  proposes  this  action  because  the 
drug  lacks  sufficient  benefit,  and^^  it  requests  manufacturers  of  new 
djrug  products  containing  the  ingredients  to  be  reformulated.  There- 
fore, bafring  some  new  evidence  of  extraordinary  benefit  from  the 
drug's  use.  the  Agency  essentially  bans  it.**^ 

V.  COSMETICS 

A.  General  Ingredients 
The  FDA  has  bare  bones  authority  to  regulate  carcinogens  in 
cosmetics,  that  is,  articles  intended  to  be  rubbed,  poured,  sprinkled, 
or  sprayed  on,  introduced  into;  or  otherwise  applied  to  the  human 
body  or  part  for  cleansing,  beautifying,  promotrng  attractiveness  or 
altering  appearance,  and  articles  intended  for  use  as  components  of 
cosmetics.«2  The  FDA  has  no  premarket  review  authority,  although 
it  has  such  authority  over  color  additives  that  are  components  of 
cosmetics.  Therefore,  while  a  Delaney  Clause  applies  to  color  addi- 
tives, neither  Delaney  nor  a  general  premarket  testing  safety  clause 
is  available  to  regulate  carcinogenic  components  of  cosmetics.'**  The 
FDA  is  limited  to  statutory  language  and  authority  about  adultera- 
tion that  is  identical  to  that  applicable  to  added  food  substances. 

••42  PR  37636  (July  22.  1977).  "21  U.  S.  0.^21  (i). 

••21  CFR  310.515.  "21  U.  S.  c/601.  60Z 

"21  CFR  310.513:  41  FR  26842.  \ 

\ 
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Section  601.  A  cosmcllc  is  <tcionic(l  to  be  adultcraled — (a)  If  ll  bears  or  coii- 
taini  any  polaonoua  ur  dcleterioiia  aubatanco  which  may  rei^der  it  injurioua  to 
uae  under  the  coudi^JouB  of  use  preacribvd  in  the  labeling  ihereof  or  under 
audi  conditrona  of  uae  as  are  customary  or  usual.  .  . 

The  J^DA  has  construed  this  section  quite  broadly  since  it  la  the 
only  auihprity  the  Agency  lias  to  protect  the  public.  Using  that  in 
conjuijctign  with  its  broad  rulemaking  authority,  the  Agency  has 
banned  fro^;n  use  in  cosmetics  ingredients  that  hav^been  found  to  be 
carcinogenic  by  ingestion  tests  on  rodents.**^  Therefore,  it  has  con- 
,cluded  sucl^t^ts' demonstrate  an  unreasonable  risk  of  harm  at  least 
for  cosmetics  mat  may  be  ingested  and  for  cosmetics  that  are  used 
topically,  whewthere  is  evidence  of  absorption." 

* '  .     B.  Coal  Tar  Derivative  Ingredients 

The  adulteration  s^tion  for  cosmetics  also  contains  language 
that  has  been  judicially  construed  to  restrict  severely  the  FDA's 
authority  to  regulate  coal-tar  hair  dyes.  Congress  added  a  proviso 
that  the  section  shall  not  apply  to  coal-tar  hair  dyes  whose  labeling 
bears  a  statutorily  prescribed  label  warning  that  the  product  mayi 
cause  skin  irritation  and  bears  adequate  directions  for  preliminary 
testing  for  this  potential  problem."** 

The  FDA  attempted  to  limit  the  exemption  from  adulteration  to 
only  those  conditions  that  the  statutorily  prescribed  warning  specif- 

.  'ically  addresses.  Unfortunately,  the  United  States  Court  of  Appeals 
for  the  Second  Circuit  concluded  that  coal-tar  hair  dyes  labeled  with 
the  patch  test  warning  are  not  adulterated  no  matter  what  their  potential 
for  harm  since  the  FDA's  positioa  sought  an  enlargement  of  the 
statutory  authority  despite  an  apparently  inadvertent  congressional 
omission."  The  FDA  can,  however,  require  additional  label  warn- 
ing statements  for  cosmetics  containing  these  ingredients  through 

^tS' general  rulemaking  authority  toprescrijbe  informative  labeling.*^ 

VI.  CONCLUSION 

The  FDA's  authority  to  regulate  carcinogens  in  foods,  drugs,  and 
cosmetics  is  diverse.  Fol^noncoal  tar  dye ''cosmetics,  at  least  its  ade- 
quacy is  uncertain,  and  i^ scope  is  untested  by  litigation.  Clearly, 

'*21  CFR  700,18:  Prop,  Reg,  aCFR  "  Cosmetic,    Toiletry,    fr  Fmoranct 

700.12  (42  F;?  20009).  Ass'n  v,  Schmidt.  409  F.  Supp.  57  (D. 

"  Id.                                            '  D  C  1976)  aflf'd  on  the  basis  of  the 

••21  U.  S.  C.  601,         ,  District  Court's  opinion   F,  2d  (CA 

•'  Toilet  Goods  /iss'n  v.  Finch,  419  F.  DofC  1976). 
2d  21.  29  (CA-2  1969), 
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the  Delancy  Gau&Q  ia  no  panacea,  although  It  represents  a  logical 
•pprottch  to  a  coin()lcx  aclcntiflc  Issue  becauBe  so  many  unknowns  exist 
about  cancer.  The  FDA  has  begun  to  use  other  procedures  to  deal  « 
with  carcinogens,  ^uch  as  broader  disclosure  and  statiatical  analyses 
of  risks,  but  these  approaches  also  pose  problems.  Can  the  public 
really  understand  the  risk  associated  with  the  use,  for  example,  of 
saccharin?  Or  is  the  Agency  accurately  assessing  the  risk  associated 
with  that  use?  There  are  no  easy  answers  but  full  disclosure  is  the 
first  step  In  conjunction  with  more  extensive  use  of  risk  analysis.  For 
the  latter,  I  favor  more  regulations  prescribing  risk  analysis,  particu- 
larly in  the  areas  of  indirect  food  additives  and  cosmetic  components. 

[The  End] 
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.  niQui^TonvcouNCii.  ^  

BUtimanI  on  Rigutallon  ol  Chami«»r 
CwolMogani)  Potlay      H^qMiiil  for 
PubUflCommanl        /j.  r  i 

AolNCV]  RmiiUlury  CounVil.  "  ) 
AQtlON}  Nutlci  of  Ppllcy  and  Keqiiail  for 
Public  Comminl.-  ^ 

aUMMANV]  Thli  pulley  li  balng  pubtlihad 
In  lha  Fadaral  Heililar  lo  Infuim  \ho 
public  of  thn  pracllcaa  ami  princlplai  lha 
parliclp«tlng  Kedvrti)  regulalory 
•i|flncl«a  will  fullaw  In  Inlllatlng 
regulalory  uctluna  rataling  lo  chemical 
carclnogflni. 

.  ThaRffgutalory  Council  would 
.  wetcuma  oiiy  commanli  Uom  lha  public, 
parllcutsriy  any  additional  Inrormallon 
artlnanl  to  ihoia  pollclei  which  may 
ave  bflfln  canilderad  In  lha  prrparallon 
oftha  italamonL 

Dacauia  much  of  tha  iclpnlinc  baila 
for  tha  pollclva  on  Idenll/ying  chemical 
carclnogona  and  aiioiilng  hunian  riik 
rellea  on  lha  analyiea  aad  dlicuiilon  In 
tha  documanl  "Sclenlino  Baiaa  for 
Idontincatlon  of  Potential  Carclnogona 
and  Eilhnallon  {fl  Riiki^"  pobllihed  a  I 
44  FH  3g8S&  July  0. 10711  (Annex  D  to  thla 
document),  wa  requaal  potential 
commenten  lo  read  that  document 
carefully  bafora  commenling  on  lha 
Mcientific  iMtuaB  addreiied  In  lha 
Regulalory  CcrancU'a  aiatoianl  Wa 
would  further  auggcit  that  any 
commenta  on  the  tabitanca  of  Annex  B 
ba  addmaed  diraolly  to  that  documanl 
which  li  cunendy  undergoiag  public 
review  and  comment  aa  well.  Tha 
coihment  period  on  lhal  document  la 
balng  extended  to  October  31  by 
aeparata  notice  to  allow  additional 
comments  lo  be  received 
DATit:  We  would  eppniclaie  receiving 
commenta  by  November  IS,  1B79.  lo 
eniuro  speedy  conilderalion  of 
additional  public  viewa, 
AOOMtt:  Mall  commenit  to:  Regulatory 
Council  Attention:  Cancer  Policy.  Room 
5002.  New  Executive  omca  Building; 
Washington,  D.C  Z0S03. 

Copies  of  thla  document  Including 
Annex  B  are  available  from:  Industry 
Assiitanca  Oinca.  Office  of  Toxic 
Substancee  (TS-79g).  VS. 
Environmental  Protection  Agency.  401  M 
Sire  el,  SW^  Washington,  D.C  ^Meo;  or 

Call  toll-free  800/424->«»S.  to 
Washington,  call  SM-1404> 


ai«nid  In  Withiniian,  00^  this  llih  lUy 

ram^isikM, 

Raiulallon  of  Chemical  CarcliMtMe, 
8apisnibfr30,iB7«. 

Bfalimant  en  Ri|uUlliM  ofChiinWI 
CirUauaiui 

tnlriHluclInn, 

U«lif  nilnlni  Whilhir  a  Chimlnal 
Sgbilinca  KUy  Cauia  Canc«r. 
Aiiiiting  lha  Hull  of  Canctr  lo  llianaaa. 
Sf  Itlni  Ptiuilllis  for  Higulitlni 

CunilJirlnaHiiulalDry  Acllon. 

Fiiiiril  Aiinclii  llivlna  Primiry  Rules  la 
lha  R»|ulillan  of  ChimlciTCarclnottM. 
Afini*  A. 

Bcltnlino  Ddioi  for  Idtnlincalln  ef 
PultiiUal  Carclnogina  md  Eillmatkn  of 
Kliki.  Annix  0. 

Inlirsgincy  CoorJlnillon  EfTorH  CunenQy 
Untlirway  R«liv«nl  la  ihe  Mguiatiai  af  . 
Carclnogani.  AnnaxC 

Blatsmaal  od  Regulatloo  of  CWmtcaA 

Caidoogaoe 

tntrbductton 

Cancer  le  a  ma|or  national  puUlo 
health  problem.  Verloue  kinds  of  canov 
cunently  dalro  einiosi  400,000  Uvea  per 
yesr.  second  only  to  heart  disease,  and  a 
mflUon  people  are  under  treetnoil  lor 
aome  form  oftha  fjUseasa.  One  b  four 
Americans— an  average  of  almoet  ona 
person  per  family— can  expect  to 
develop  cancer  In  hie  or  her  llfetima.  one 
fai  five  wlU  ffvantually  dia  of  it 

Cancer  tt  abb  a  iuDt|l^ntlal  ecooomk 
burden.  The  National  Center  for  Health 
SiBtislics  estimates  that  by  1077  the 
Nation  waa  spending      bllUoQ  aack 
year  on  hospital  cara  and  physidana^ 
aarvkm  lor  caaoer  patients,  and  lhal  tha 
expected  earnings  of  people  wba  tdie4 
thai  year  had  a  value  of  $14.S  ta  AU 
billion. 

In  sddltlon.  thera  are  substandsl 
social  costs  that  are  mora  dimcoH  l» 
Quantify.  The  cancer  victim  may  be 
disabled  and  (n  tubalantlal  paiBav«atf 
ha  or  sha  lurvtvea  thsi  disease.  The 
vlctlm'e  family  may  b«  leh  financially 
deatlhite  and, socially  Isolated,  and  may 
nol  recover  from  tha  psychological  and 
economic  costa  relattd  lo  tha  dlaaaa^ 

Encouraging  advances  art  befaif  bimW 
in  treating  seme  forme  of  cancer,  so  thM 
mora  victims  are  now  Uvfng  f)va  or  mora 
yeara  afltr  the  disease  ia  dlsconcred. 
But  progress  in  cancer  treatment  ia  ehm 
because  of  the  many  gapa  in  our  basic 
adentlflc  knowledge  about  the  disease. 

The  Nation,  therefore,  must  maJca  a 
particularly  strong  effort  to  prevent 
various  kinds  of  cancer.  With  ow 
present  knowledge,  this  can  be  dm 
most  sffecUvely  by  preventing  ^ 
exposure  of  people  to  cancar^casaisg 


e«ente.  Thsra  le  subslenilal  evidence 
thei  envlronnientel  faciore  ira  among 
the  major  ceuses  of  el  leasi  suma  kimie 
cl  cancer.  RnvlrunmaMidl  faoiure  Inclmla 
iMlenltal  cancer-causing  substancee 
(oallod  carcinogens)  In  food,  air, 
tAtlnking  weleft  iobacoo  pruducis, 
•  voflipleces,  drugs,  snd  housihold 
ivuilucis,  es  Welles  redielion  (including 
idlrawlolel  lighi).  In  many  inslencee 
peofhW  ere  exposed  unknowingly  lo  . 
these  fee  lore  end  heve  lltila  or  no  power 
le  prevent  such  sNposure, 

To  nrovide  effective  meeni  of  dealing 
wlih  these  problems,  Ihe  Congrele  has 
vnactfd  e  number  of  tewe  under  which" 
severel  Federal  agenctee  era  empowered 
la  prevent  or  limit  human  exposure  lo 
cardnogens.  Annex  A  lisle  the  Federal 
agencies  primarily  involved  in  such 
activities  and  brlsfly  describee  their 
aalhortty  to  regulale  carcinogens 
{excluding  radiation,  which  Is  not 
oovered  in  this  policy  ststemeni}. 
Because  of  tha  number  of  dlffereni 
sendee  thai  are  involved  In  Ihe  effort 
to  control  cencer,  many  people  In  the 
Administralton.  In  Congmas.  eod  In  the 
fenerel  publio  have  become  concerned 
ebout  possible  Inconatslencles. 
dapllcetlon  of  effort,  end  leek  of 
.CDordinatlon  which  could  make  the 
attack  on  cancer  less  efrectlve  end  more 
expensive  then  11  need  be. 

Avoiding  such  probtema  hee  been  one 
of  the  major  priorilles  of  thie 
Administralton.  To  this  end.  President 
Csrtar  established  Ihe  Regulatory 
^  Council  In  October  107S  to  promote 
tmproved^Dordlnatlon  of  regulatory 
sutivtlles  and  to  help  ensure  that 
^gulatoiy  objecllvea  are  echteved  in  e 
mat  etrective  manner.  Because  of  the 
iaportance  of  cancer  in  our  society  and 
tiie  need  lo  ensure  that  we  control  tt 
effectively  and  effldenlly.  the  President 
asked  the  Regulatory  Council,  ae  one  of 
to  first prolecta.  to  develop  e  statement 
setting  forth  the  poUclee  to  be  followed 
bf  regulatory  sgencles  in  their  efforts  to 
fvevent  or  Uinll  human  exposure  to 
ordnogons.  This  document  ia  Ihe 
froducl  of  that  effort 

It  in  hira  relies  lubstantlally  upon  en 
eerlter  effort  undertaken  by  four  of  Ihe 
regulateey  agende»~the  Environmental 
Protectien  Agency.  Food  end  ^g 
Admlnietretion,  Occupational  Sa^ty 
aad  Health  Admlnlslratton,  and 
CSonsumer  Product  Safety  Commission 
f  recently  Joined  by  the  Pood  Safely  and 
Quality  Service).  Two  years  ago.  the 
heads  of  these  aj^ncles  formed  the 
Imeragency  Regulatory  Liaison  Croup 
(HLG)  to  improve  the  public  heelth 
iWou^  sharing  of  informallon.  avoiding 
daplicalian  of  effort  and  developing 
ooosdsteat  regulatory  policy. 
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Kii''(i{inliliiii     liiiiiiiilNni;*  of 
i.miiillnMllnii  lltHlr  roniOdlliMi  of  Niii)*<r> 
irtuiiliiii  chtimliiHli,  llitt  (mm-y  liuuiU 
mkuil  Uy  nrlDiitlil*  dml  (itti»r  lUll  Iniiii 
lliuir  Nii«iiu;liii.  lti»  NnIIiiiimI  V.nimr 
IdililulN,  iiiiHU  NnlluiiitMiiillUilniif 
ICiivliunniaiiliil  I  IhhIiIi  b<>l»iii;««  li) 
(ir«|)nr«  •  iloruiiiviH  inlliiiH  furlli  lim 
•(iUiiilirio        liir  iimklnii  mMuUlurv 
ilncliliiiii  nil  (>Nri;liiiiii«M«<  I'ldi 
iirii|)«r«it  *  ilitannaiil  •iMMlnJ  "Btlunllflu 
bdifli  fur  Iil«nlinc4llim  uf  t'otdnlliil 
Carcliioiiani  uml  HillniMlltm  uf  Hikki" 
iMtiuLltHkl  11  AmiiH  Ml  wlilch  ntpiniinli 
Ihn  Imil  juiiiimfliil  u|  itii  (i«rllclpillni| 
iclanlliti  un  ill*  iclanlllic  |irint:l|ilBi 
N|Ui1li:iih1«  III  liliiiliryliiii  iml  aVitliiMlinii 
iiihiiMiicpi  thul  inny  piiii  «  rlik  ul 
cmicvr  lu  humiini, 

TltH  Regtiliilury  Cuknicll'i  ai|il{iiimanl 
Mui  lu  cunililar  Ihn  iiUonlirio  liiuoi 
Ndilresiid  In  Ih*  \MXi  dticuinuni  iluny 
with  Iht  louny  ulher  oiperli  of  the 
govBriiminri  •lUtT\t  lu  regulals 
cnroliiuHe/ii,  ind  lu  |irff[)uri  ■ 
anvarnmsnl-wlilB  policy  which  ronoclud 
thl»  AilmlnliUaUon'i  ■cltoni  lo  promuU 
'  mnrt  •Ifitcilvely  Ihe  public  hD«lln 
without  Irnpnilno  unneciimry  burdani 
upon  Ihn  Dcunumy.  ind  (o  sllmlnBis 
potantlal  Incnniiiloncloi  and 
inafflcionclBt  in  lh«  govammenCi 
rttttuUlory  proijrami. 

In  carrying  oul  Ihli  ■iilgnmenl  the 
Council  took  account  of  not  only  ihe 
IRLG  documenl.  but  many  other  raporli 
and  actlvltlBi  relating  to  |he 
guvernment'i  affort  to  control  cancor. 
Th«ia  Included  reporti  by  the 
Prsildent  f  Offica  of  Science  and 
Technology  Pulley  ind  the  Interagoncy 
Toxic  Subatancei  Strategy  CommlltBe. 
the  analyiei  and  commenti  relating  to 
the  Occupational  Safety  and  Health 
Adminlitratlon'i  propoied  cancer 
policy,  and  the  actlvltlea  of  the  National 
Toxicology  Program,  the  National 
tnitltutei  of  Health,  and  the  National 
Cancer  Advliory  Board. 

Although  the  preparation  of  Ihli 
itatement  bentflted  from  all  of  theis 
tfforti.  It  li  baied  moit  lubetantlally 
upon  the  document  prepared  bv  the 
IRLG.  Thai  document,  attached  ai 
Annex  B,  ihoutd  ba  referred  to  for 
a^dillonil  infonnatlon.  The  IRLG 
document  hat  undergonQiclentlflc  peer 
review  and  li  currently  receiving  publlo 
comment;  any  changei  made  In  It  aa  a 
reiull  of  thv  review  and  comment 
proceia  will  be  Incorporated  Into  thit 
policy. 

Therv  are  many  Important  aipecti  of 
the  govammenl'i  efforta  lo  reduce  tha 
■erlouineii  of  tha  problem  of  cancer  In 
our  aodetj.  Theie  range  from  bailc 
reiearch  on  the  biology  and  cauiaa  of 
cancer,  through  efforta  to  Improve  the 
diagnoali  and  treatmonl  of  Ina  dlieaaa. 


it)  |}ia  rtihnhllilxtiiMt  at  mww  vhillmi.  <^ 
luDii*  tif  till  llMutiUUiry  CUiuilcil. ,  \ 
ImWAVor.  wN«  nil  ii^nai  mUlUiu  In  \M  \ 
alliiri*  lit  Ilia  rPHnUlniy  Ngom  ia^  In  llinll 
|i«Ki|)U'i  iKpiiiiii*  III  t;iim;»r>(imiiiliig 
lUhiiHiK'ii.  I  Ura  Ilia  Ciiniiiill  iitfrefntlv 
ravlewed  tha  ilillaruiit  f.iini|Hmiiili  nf 
Ihi  leiiulaltiry  (iMU'Wii,  mnl  Win  Qtirreiil 
elfnrli  li>  cinirilliula  antlvlllai  Inear.li 
(AitiiiN  C).  At  a  reiuh,  It  miii<ilnil«il  thai 
(he  |i|«ilitmlnaiil  tiettil  (nr  olarllicMlInn 
ami  cuurdlnHlIni)  wai  llniilii)  Im  the 
fiilluwInH  lour  iii4)ur  ar«Hi  of  aollvlly 
ralaling  In  the  reuiilttlinn  ul  cliamlcal 
carPlnuganii 

•  Ualarminlng  whaihar  i  vhemlcat 
miy  CHUio  citnrer 

•  Aiiuiiiiig  Iho  rlik  nf  ran<;ur  tu 
huinani. 

•  Kitalilliliinii  rognlalury  iirliirlliai. 

•  lliulurtakliiH  reguliitnry  actlvlllei. 
Theiu  aro  llie  ftiur  araai  adilreiioil  In 

thia  policy  ilalonienl.  An  agency'i 
action!  within  Ihoia  areai  aro.  nf 
course,  dutarininad  by  tin  innclflc 
language  In  Ihe  applicable  l-edorat  law. 
However,  there  are  many  common 
liiuei  which  all  tha  agenciea  have  to 
deal  with.  Thli  llatflment  briefly 
aummarlxei  the  concepti  and  principlea 
that  the  regnlalory  agenclei  will 
generally  follow  In  each  of  the  four 
areai.  conilitent  wllh  lubilantlve  and 
procedural  legal  conitralnli,  In  Initialing 
rvgulalorv  action.  The  mambera  o!  the 
Council  (To  nol  conilder  thii  atatcmenl 
in  any  way  to  alter  their  obligatloni  to 
reach  decUlona  baied  upon  information 
In  Ihe  ^conl  of  the  particular  action 
involved. 

Dvterminins  Whether  o  Chemical 
Subttonc*  Stoy  Cause  Cancer 

The  flnt  itep  In  regulating  a 
Bubitance  ai  a  carcinogen  li  to  examine 
and  evaluate  tha  evidence  that  )t  may 
cauae  or  contribute  to  the  occurrence  of 
human  cancer.  The  two  prlnclpdl 
lourcaa  of  luch  evidence  are 
epidemiological  iiudiei  involving  people 
expoied  lo  Ihe  aubitance.  and  teitUig  In 
laboratory  animala. 

It  la  Important  that  the  regulatory 
agenciea  make  euch  avaluatloni  In 
accordance  with  current  iclentlflc 
thinking  and  in  a  conilitent  manner. 
The  IRLG  document  "Scienllflc  Daiea 
for  Identification  of  Potential 
Carclnogena  and  Batlmatlon  of  Rlika"  is 
a  ligniflcant  ttep  In  this  direction.  One 
portion  of  thli  document  deicribes.lhe 
bsili  for  making  qualitative  evaluations 
of  whether  s  psrtlcular  lubitance^ 
preients-a  carcinogenic  hsxard.  and 
now  the  results  of  epidemiological 
studies  snd  snlmsl  teitlng.  along  with 
other  types  of  informstlon,  are  uied  In 
making  theie  evaluation*. 


Ilegiiliiliiry  HHunclDi  Willli^ia  iNr  \- 
(Ularinliislliini  ii(  whullmr  a  iiiluixmii  \ 
li  likitlv  in  liN  (iMrnlniikunlii  njnin  4 
I  Igtinin*  evaliiiillun  nf  all  r«luvuiii.  \ 
NVHlluhlHii^initilflniivliliiiiiiii'  \ 
|{|)UUnilnln|iliiHl  iltiillvi  iir  Hiiiiiml  leiiv 
(irnvhli  Ilia  lieli  nvIiIpiuim  nl 
varolungeiiiully,  hni  Dlliur  iy|iai  nl 
Inforiiisilnn  i:nit  aim  Im  Inuniiltinl. 
AlllioDgh  lh«y  cannnl  lia  ail«i|iiHliily 
intnmsiltNkl  in  a  few  muKiDCui  it  ii 
liiituirlani  tliul  llmr*  be  a  yuii<ir<tl 
unilet^tHndlng  nf  luvariil  btiilu  cniiciiiili 
Involved  In  thoie  avslunllniii. 

HiUiltKwioto^ivixl Htudmt.  I'rnpurly 
deilgned  and  cunilnclvd  aiJiileminingicul 
•ludiai  ihuwInB  u  aignifinanl  ■iiliilir.rti 
fslaUonihip  bolweuii  hnmaii  aKtutinm  In 
a  intiilance  aiul  an  increased 
occur  re  nno  of  cancer  In  tha  ex|nuuil 
|in[mlalion  oru  coniiiluieil  to  (irovidit 
goo4l  evhionua  lhal  ilia  inliiiunra  it 
carclnogenia, 

In  the  iMiil  nianv  penjtle  argnod  thiil 
lucli  iluiiioi  ilinuul  bo  coniliTuruil  u 
prerenuiille  to  undertaking  any 
•ignlficani  regulatory  action.  There  are. 
however.  llmllAlioni  on  the  uiofnInuBi 
of  epidemiology.  Bveryoni  la  expnied  lo 
mony  chemicals  In  his  or  her  llffltlme. 
And  cancer  may  nol  occur  unlll  30  years 
or  more  after  ftxpoiure  to  a  carcinogon. 
Thua,  there  may  be  a  lubitantlal  delny. 
allowing  many  additional  people  tu  bo 
axpoied.  before  any  epidomiologlcdl 
evidence  can  be  obtained  Even  then.  It 
may  be  very  difficult  to  aiiociate  the 
occurrence  of  cuncer  with  exposure  to 
specific  chemicals  moy  years  previously 
Epidemiological  studies  often  cannot 
detect  even  targe  incruases  (which  could 
Involve  thousands  of  people)  In  the 
occurrence  of  cancer  resulting  from 
exposure  to  chemicals.  For  these 
reasons: 

■  The  failure  of  an  epidemlologlcni 
study  lo  delect  an  association  between 
the  occurrence  of  cancer  and  exposure 
to  a  specific  substance  should  not  be 
taken  lo  Indicate  necessarily  thai  the 
substsnca  Is  not  csrclnogenlc. 

•  Becsuse  11  Is  unacceptable  to  allow 
exposure  lo  potential  carcinogens  to 
continue  until  human  cancer  actuolly 
occur*,  regulatory  sgencles  should  not 
wall  for  epidemiological  evidence  before 
taking  sc|lon  to  limit  human  expoiore  lo 
chemicals  considered  to  be 
carcinogenic 

■TttaliPg  in  Animaf^Jit^eriy  designed 
and  conducted  lepfs  in  laboratory 
animals  also  provide  good  evidence  of  a 
substance's  potential  numan 
carcinogenicity.  Prom  a  biological 
standPoftil  the  development  of  cancer  Is 
similar  fn  humans  and  animals,  even 
though  different  specie*  and  dlfTerent 
.strains  of  a  species  may  demonstrate 
different  sensitivities  to  specific 


4. 


■u|iiliiM(»«  In  ImniHni  hr  wail  M 

(h4l  iiHv  i^MiiN  hi)m*ii  (;«mi«r.  In 
lnl<rii«illii|i  uml  •(iplyHi^  (h«  rvntitti  of 

tuli       ■K(iul4  ui«  till  fnlltiwlni 
|irut;«|)|«  mUtn  th«i«  It  imUiviiIU) 
iiilartlKlo  ur       rmioii  not  im 

unimcU,  wlitn  Uilait  (imtitr  iniro|iil«t« 
Rnnililiuui,  will  bt  cuiiililiriu  ^ 
|}uIiiUImI  (miimn  i:«iri;liu)n«n. 

>  AiilumI       pruvlilt  vmIM 
Inrnnililllcm  liv«i)  <bnii|ih  lh«  iln«iii|i  ■ 
AiiniliiUlirtil  l<t     aiiliuali  iimy  ui 
iilyltur  llittii  hiirtiHiii  ir«  llUly  Ui 
M^iliotlttncr  AnlmuU  «r«  |lvin  rtUllvily 
htuh  ildui       (0  ln(!i»ain  lh« 
•vniitlvlly  nt  lh«  tail  by  manlmlilnf  lh« 
llk«llhiiml  lhat «  cmicsr  cauilnii 
•tiliiltim;*  wilt  utluuriy  nrtiduc*  omncar, 
and  tu  tdiDpiHMl*  fur  lh«  nlillvily 
•  mill  numbar*    •nimiili  IvplciUy  u«id 
In  ihf  ta«U,  Allhuugit  Ihi  IlkelihuutI  uf 
dvtfcting  a  c«rcln<tganl«  ifracl  ami  lh« 
lima  hnlwetn  axpoiura  lo  \h» 
curcitiogan  and  tn«  occurranca  of  cancar 
may  ba  rolaUd  \o  tha  tioM  lavai  taitad. 
lha  InUlnilo  ablltly  of  a  aubilimca  la 
Induca  tanw  la  Indapendanl  of  duiatfa. 
A  nuDcarclnodaa  can  ba  IomJo  whan 
admUUttered  In  hJgh  doiea,  bul  It  wUl 
not  dUtctly  causa  cucar  at  any  doia 
loval.  in  fact,  ih«  mj)arily  of  cbtoUcaU 
tefttd  In  animal*,  avan  al  high  daiM. 
hai  mil  boan  found  to  b*  canclnoilolc 

•  Evaluation  of  ib«  r«iulta  of  animal 
letting  It  ilmplKlad  when  the  anUnala 
are  expoied  by  tbe  lama  ruuta  by  which 
people  are  or  wlU  ba  axpoacd,  but  lb« 
reiulti  are  alio  relevant  lo  human  ritka 
wharf  expoiura  la  by  a  dlfferanl  roat«. 
For  Intlance,  If  a  tubatance  cauaea 
cancer  when  tailed  by  Ingeitioo.  there  b 
good  reatoo  to  expect  it  lo  be  abU  ta 
came  cancir  wbanlnhaUd 

•  In  evoluaiing  reiulta  of  animal  totti, 
the  occurrence  of  beniga  tumora  In  the 
treated  animala  ia  aa  lodkratloo  thai  tha 
aubttanca  beint  Inlad  may  produce 
malignant  tnaiora  ae  well  Benign  lanoia 
often  are  a  precurtor  alaga  of  maligoaat 
growtha.  Furthermara.  TirtuaUv  aU 
extenilvely  teiled  chemlcala  thai  heva 
produced  benign  tumore  have  alao 
produced  mallgnaal  tumote. 

•  If  a  aubttanca  hat  been  ihnwn  la  ba 
carciDOgenic  under  the  condition  a  of  a 
alngta  properly  daalgned  and  oonduclad 
leel.  It  ihould  be  conitdered  e«  poeing  a 
rlek  of  cancer  to  humant.  Alitiough  lha 
agenciee  ihould  atttmirt  lo  obtain 
additional  data,  they  ihould  not  take  tha 
riak  Involved  In  waiting  the  tvvo  lo  four 
yaart  required  ta  compleie  en  additional 
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anlnit)  ll«**4ity  Vthw^  MAm^ 
raguUinni  iPliaUt 

«  KvlJ«itiia  thai  •  nheHlliiat  )t  • 
«aivli\i>it««tt  It  elfenglliiHHkllry  litM 
ramhi  iMilioiimm  vaN4(M>4i«»4uliy  mm«I#v 
Iwa    mum  lewla  of  tati  i-uotlltltMit  \U>f 
f  Haiut>l«i «( lw«»  wr  antra  \Uh  I«v«)«.  Im 
huth  ttNtt,  (»r  In  Iwa  iHT  mtn  «ttliit4 
etralM  \4  iBa<i|at),  Hliiillaily,  ivUIimu^ 
that  a  anbilamia  li  n<i<  a  uiiit4lu>gaa  la 
itrengtbauad  if  llura  U  a  Utk  »| 
oarolaogenk  r«t|uuiia  lu  twa  i>r  miira 
pn>i^fly  dlilgiMMl  and  caiMtu«lad  laalt. 

•  la  oaaai  whwe  lli«r«  are  mmniotliii 
raiiilli  friiii)  nture  Ihaii  uii«  prtiiteriy 
(lfl«l|iiad  amioimduvlfd  lait^'retulla 
flailing  la  ilaiiiuiulrdle  a  carol i(»(ieiiUi 
hiiptMM  do  luM  dalraci  ftnuM  Um  validity 
i)f  reinlli  ihiiwing  lutih  a  tet)mn*a  If 
illlfiueat  iiitolua  (if  anluula  Wita  lealed, 
and  Uiey  do  nol  arillnarlly  (laliaol  hum 
luch  rtiulte  If  the  i eina  iiiotiUi  w«ra 
loalad.  Rvtn  known  cartluo||«ni  wtiuM 
ba  aNpeclad  to  ihuw  nu  raipoiiie  In 
loma  leete,  iiartlouUrly,  fur  UiaUnva, 
when  relallvtly  few  enlroala  are 
liwulvett.  duie  tavala  era  Uiw,  or  an 
Inienilllve  eiilmal  ilreLn  Ii  uied. 

Otficr  Type*  afgvidanct.  In  recani 
yeeri  lhara  hae  bun  tncouragliij 
progrtii  In  developing  certain  ihuri^ 
term  icreenlng  laale  (Involving  inlmilt, 
mammalian  cillti  or  micro-organlinti) 
and  In  uilngchamlcal  alruclure  lo 
predict  cerclnogenio  potential  Such 
appruachai  may  provide  a  lubitanflally 
foitir  and  Itit  axpenilve  way  of 
obtaining  tvldenca  on  a  lubalance'a 
polanllarcarclnoganlclty.  8uch 
evidence,  although  currently  only 
conilderad  iiigflaillvaj  can  properly  be 
uiad  for  the  fallowing  purpo  let; 

•  To  help  identify  chamlcali  thai 
ihould  ba  mure  thoroughly  teited. 

•  To  help  In  planning  prlarltleafor 
regulstory  adlone. 

•  To  buttreia  avetuariona  of  the 
reaulti  of  long-term  testing  In  animals. 

•  To  lapport  regulnlory  actloha 
dealing  with  groups  of  aobitancee 
having  almlttr  chemical  or  biological 
propertlea. 

TtttUns  Policy:  Becmtta  long-term 
toiling  In  animala  ta  to  Importaat  hi 
eveluetlng  fhe  cancer-caualna  pulanlltl 
of  cliemlcal  iDbetanctei  and  becauto 
^tuch  letting  li  tlme-conaumlng  and 
expenilva  and  requlrea  ecientlflo 
expertlia  and  apeclallted  facitltiea,  tt  la 
eeienllei  thai  It  ba  performed  ai 
affklenrtjr  aa  poeslbla.  The  current 
govammant  policy  on  ettch  tatting  la 
that: 

•  Tha  primary  reepanai^nty  for  much 
of  this  letHng.  aa  specified  tn  iewr>l 
Federel  laws.  Ilea  wtth  lha  Hrme 
invohrvd  In  manufacturtng  chemical 
lubstencas.  Aflandee  having  the 
authority  lo  do  ao  ihonM  ensure  that 


any  rti|tiU"d  Imlliiit  ii  Nt'iln«l  iml 
|iri>c0iiy  Mml «« tH|tMiiillHMily  m  ' 

|l4Ulii|l|«, 

t  Taa  Heilartil  laHuUtiicv  egoHiil<tt 
ejiiolfy  lilt  ^ti^iiiU'ttU  lo  tm  l«<tl«ii  a«)4 
tnt  itiiliig  i)r<M:«diir«t  In  Ua  uvtd  1^ 
Uuliiativ,  and  atiiuia  Imtiiali  y 
liUiiifitUrH^t  wllh  Ittiluii  roitiiNiiieiiit. 
Iliity  ilea  ro(>|ttitl«  wKli  Ilia  NiltMtt 
rtitaidl  agHiiiilaa  f«t|iiMitlli|t  fur  tmilD 
NieaHiii  (III  iiHiH :«r  cMiiiei  ami 
tftatmeiil,  to  iii|ijMirl  lha  (Uvt>tii|tiii«iil 
eiiitvailditlliMt  i»f  nowluslliig 
wixiailiiliit,  and  lt>  lioiliinit  lflithig(Ha 
welt  ei  epl<lemliilii||i(ttl  iliMtltii]  lii 
coiImIii  uhciiititlamivi,  jiir  Initimia. 
where  U  If  iiul  pieutlctl  In  rvly  m\ 
Iniliiili-y  Ui  do  aa  ur  wHeta  «i|  «|ff(t<->y  It 
ntii  autluirlted  lu  (itipuie  luch 
rai|iilr«(\i«iite  nn  Indiiilry. 

»  Althiiugli  a  iiiliattiiii;«  may 
aiinittlniui  nesil  U>  tie  litlml  mora  Ihin 
onra  loaiiaii  lleputenlitil 
ctrdliingvotclty  midnr  illffm  lnf| 
GimdIIUmi.  leguUtury  itfiincliii  will 
avild.  whenever  pDiiltife.  Iinimsing 
iliiptloetlve  or  cuiiniclhig  lulling 
rtijulrenienle.  Tha  IKI.O  uHunclae  are 
elniady  rituparliig  teatliig  Kulilollnee  tu 
eccnmpliih  this  gual. 

A»t9i»ins  /Aa  risk  of  ctwcer  to  hunwa 

After  II  hi  i  bitn  dttermlnoil  that  e 
chtralcal  lubeltnce  U  llkoly  lo  ba 
carclnogeric  the  next  itop  In  roguletury 
decliton-maklng  le  lo  emeu  the  rlik 
that  pnopla  face  of  dovoloping  cancar 
f^ora  their  expniura  to  the  luliitance. 

Contonlt  ofiUtk  Attctamvnit.  All 
rlik  aiioiimenti  coiittln  twu  buslo 
cumpunenti.  The  flril  li  on  aiuilyils  of 
the  evidence  of  ihe  carclnosnnlclty  of 
lha  lubttenco,  and  thi  lecond  ii  an 
analytli  of  the  human  axpoiure  lo  the 
lubtiance  in  order  to  aiioia  the  heelth 
rtekU  miy  poie. 

The  anatyala  of  the  cerclnogenlcltv  ee 
deicrlbed  In  the  preceding  lactloo  at 
Ihia  itatement.  involvei  e  determination 
of  whether  a  eubitance  le  likely  to  caeea 
cancer  In  humans,  accompanted  by  a 
charactorlratloa  of  tha  axteni  and 

auallly  of  the  evldencs  supporting  ihls 
atermlnaticm.  It  may  alto  Include  ao 
analyali  of  iKa  relatlonihtp  between  tha 
obierved  carcinogenic  effecte  and  the 
dote  levels  used  In  animal  teita  or  the 
apperant  tevele  of  exposure  In 
epidemiological  studies. 

The  onnlysli  of  human  axpoaura 
Involves  it  leael  en  eitlmate  of  the  ilsa 
of  the  exposed  population,  and  may  alio 
Include  fuch  factors  ai  expoiura 
lourcea.  rdutei,  and  conditions,  the 
dureHon.  fretfuency.  and  Intensity  of 
expoture.  end  the  relevant  * 
cheracterlailca  (e.o^  age.  tex.  health)  of 
the  exposed  population.  The  agencies 
wlQ  uae  exposure  measurements  when 
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|l||«flWlM  lll44V  IttM'Mt')  <i<lhl«i«U 

Lk^i  iliM  MvmltililK,  (vliu  lHiuy  M 
limMMtt  It)  hii\iio\4iiHii  1)11  ihi 

ll>M4<t/it(M|iikil4l  ijf  ||m  l4ttilitli^l 

|l|t<4t'l)|)'M  III  I  llUlllUtl 

Aliliiiiidh  ««ll  rl*ti  1i«H(ii4iiitiiiii  iiM'hitU 
ihit^ii  iwii  Immii  iiint|iiiMuiiU  I><imlv«i04 

IlkuTrHAlllHII  ri<i|tillUfD|  lllil  filUII 

iiiiiiliHitiiitjih  <ii.)>>  «l>ilhimlFtiiPm  fif  llm 

tlMM44llli:|lt  llMV  Vt4l  V  «ltlul<tlllMllV 

|)('|iii||i|iii)|  M|inil  lliii  I  liiiliii  litllilli.*  Aitil 
(HtlniM  III  l)i«t  ifVitlUliIri  llifiiiiiiitliitii  «ili( 
1)11  lt\«  myillMlttlV  sKiiMi  V'l  HllUi'inii 
linUilt*.  l)ltf  rKllUii  iif  t(|l|irii4t  llrti  Viltltil 

((iMii  >|ii.iiinifiiuH  •>Miini(«it)«  ii(  itift 

lit!  lti<lil(«it  lllillMI)  fl4|i  ilf  itiiVnlilftlllH 

i.iiiii  III  III  liiiiii|ii<iiMll«lllv«  •iiitiii«iii«iili 
III  roliiv4nl  ii|iIiI«iiiiii|muIi  aI  Mmt/or 
luviiiiU  ihiM  mill  I  vlilhiriiii  llml  (»<tii|il« 

Hit  IlknlV  lil  l)D  «t<l|Hlrtllli  III  lll<t 

•  lltl«1«l)l  n 

tUittt  U.iMMitiiff/tr  Anti^/ir*  Wliriii 
uiiilitrliiktnH  rl*k  NmntniiiiiiMn  iI)h 
ifH<)Uiiity  i(}|«*i)i'if •  Will  fiillitw  ititt 
liilliiiMiiU  (irin  i«|iU 

•  K^i:p|il  whtiiM  «  iiuiiilA.  Ill  In  itin 
I  ii««i  w>iti       Clniiii  WiMtif  Ati. 

f  ^|illi.l<ly  liiilicNiffi  wlilrli  •iiliiliini:fli 
iim  III  t<0  nniMrnllnil  rtiiil  hnw  every 
rnuitlithiry  |iiii|iii*4t  will  tii 
iiM.iiiiiiiitiMKil  hy  ininti  fnnii  nf  HnV 
KtiviAiiinnl  whii'h  Iniiltnlni  al  ti 
itiiiiniiuiii  »n  AmtlytU  til  llm  i>vli1itni«  of 
llin  ■titiilniti  H  I  i:iiri.l(ui|ifliil(:lly  ciiil  • 
iliiiDniiiiinnitii  ihm  iin(i(>tii  •)«  likely  \a 
(lu  i)%()iii«it  til  lh»  ivihitiuicu 

•  I  tiB  t"**^"'  "'"'  ^iirm  tntl  xyyv  «( risk 
■iiiiHininiil  iiiiilnrlilkRn  will  ilii|iniul 
11(11)11  iliD  iiiiiiiliiliiy  of  tliit  ■vhiIaIiIs 
liifiirmiitiiin     iiiiiiKirt  tllffunint  Wp««  of 
uiiiilvans  siitl  »yon  iho  •muuni  of 
iiiriinniillim  lh«  ngency  nspdi  1o  iiipport 
prn{ni9i>il  rvHiiluiiiry  nrliiHia 

•  noi.nniie  ihnrit  li  nn  ciirrtoiilly 
rucoKiiiiflil  mutlioJ  f(»r  (lalttrmtnli\g  ■  no- 
flffoci  Ifvol  fnr  n  cMrddoMvii  ui  in 
eNpinoti  popiiliillon.  ■ubilititrQi 
iilpnlifioii  nil  C4irctno{|nni  wilt  b* 
ciinnulLTiHl  cnpnhlo  orcniistnH  nr 
cuntriliitliMij  lu  ihv  iluvulupinpnl  of 
ciincur  uvon  ni  (hu  loweit  Jiiiei  of 

•  Npnitiiro 

Whnnt  ihn  avhltobte  datn  urn 
■ciunhficully  ailitijuiilo  lu  luppurl  thnnv 
((usnlKillvt  hak  tkhmaloa  can  provide 
uiuful  informal  ion  for  propoaod 
rPBulatory  dfClilons.  When  thiy  mail* 
tuch  RitimalBs  In  initiating  raguUlory 
sclliini.  lha  agrnciei  will  uia  llva 
prDiioUura*  cJeicrlbed  in  (ho  IRLG 
documrni  "Sctenllfic  Batai  Utt  <t>a 
Identification  of  lH)tenttal  CarclnogeiiB 
and  Estimation  of  Rtska". 


aillitmlH  "I**     v<>(  i>iil>l^i«»4ilv 
(UvhIh()*i(  Ui  fiiM4rU«u|<<4 

f itnijti  iih|itHi4<M4  (If  tha  hvii  liMiii^n 
\\*\      |i.ti«t.iif  it(  t^tM'MK^^IiMy  UiflMiU, 

filHlialMHi  i',  |t«i  »jljll*44Ul*<l  w| 

piili4(MUlit*4  ^'^'rt      »*»*^*Miili'tn  |(t«*i|i 
III  aitMtNar,  fi  mtt  liliitt  •(•••n*  U  In w 
iliiattit.  aiiil  fi^iiit  Mlithiuli  U\  timiti  «ivt  tlia 
liii|iuii4i(iility  uf  liUiilifydin  nc 
I'litimtliMliia  alt  ilia  tai  titii  tli4t  atffi-t  ttia 
rti4|iiii|ai  Ilf  puii|i|#  III  aii)t|ia4M«  ft(i|i| 
ii|it)i  lilt.  i.aii.|it|)||tiiMi>  aiiltnlniii-ita 

•  III  i.aiUm  limUdi  an,  II  U  hiijitai.tii  til 
III  iiiiUHi  ea«<iiy  tii  iiiaka  i))Nii)||iil|vii 
«ii|i(iaur«  iir  rlik  i4lliii4tui  ttiis  muv  («a 

Una  wliMii  H  14  )m|>iii«|ti}a  U\  {irnliM 
mIiiiI  aHiumtiiu  iitiiv  ih  hiif.  In  ilualiuu 
Willi  iiiiiiipltiH  (liumli    iiilaliiin*  nf 
iiiikiiimii  tir  vn(vli<M  rimijiMililiiii  wliMia 

II  li  ihil  tminitiU  li)  ruMiildla  aai  ll  iif  Ilia 
i.iitiiilhiDiita  hiitu()i«iiiiuMMy,  iir  ^vliun 
itiHillitltiry  ai'lliiii  la  iiiiiiijai  iiuit  vvllti 
ailliiliiiii  ia  III  Willi  tl  l)ia  |lii|iiiti|linil  la 
a^|iiiai)il  lliiiiiijill  a  niiillllitiU  itf  ■iiiiii  an 
nr  iiKiiliitJa  al  illlfui  itlll  luvali  ailit  lit 
ilillnittiil  wiiyi 

•  If  iliity  uiiilDilaku  i|iMiilliiiiivfe 
n«llMiNlti«  Ilf  ilak,  iMWMi  lai  will  uttniiiiil 

III  hlMiillfy  lilt)  laiiiiu  Ilf  llHk  liial  umltl. 
till  lli«  liaaia  uf  avrttliilila  liiftiiiiiatlttii, 
railiMiatily  lia  aaidclaiail  with  |>uiailili 
«ii|ii)aurc  to  ihi  iiitiilanci,  ito<:4tiaa 
iiuilntaiiinimliiH  uanivr  rliki  txinlil  hava 
florloua  pulillii  lianllli  uiiiiai(iiiitii)aa.  llta 
U|(iiiu:laa  wtll  III  |iarl|i2ular  atlaiuiil  lu 
Dillmata  Ida  ittrtHlitittut  Hak  ituil  (>4»i(li(  ' 
ruMiiimilily  tw  tii(>a«l«il, 

•  iltii:auiH«  allrlik  aiialininfttN. 
whalhar  qiiantllallv«  ur  mit.  nuc^aaurlly 
lim)lv«  lultntanllal  dnaraaa  at 
iiiiLurlninly.  lhay  will  tia  at:t:i)m(ianlflil 
tiy  italninniili  iltat^uiiinti  Iftaia 
uiicHrlalntiaa. 

SoHit\)i  priorUiflM  for  irguhtins 

A  lutmlantlnl  niimtier  of  canner- 
causing  cliamlcati  hiia  ilrenily  baon 
liluntlflitd.  As  other  t^hamlcBli  am 
teititli  inmv  uf  lliDm  atsn  ara  likely  In 
tie  foiinil  cKpnblo  uf  prudticing  citncor.  In 
daclihng  which  anos  to  ragtilato  first. 
Kotlerat  Rg«nctes  will  generally  assign 
higher  priorittes  to  subitancas  for  wnlcb: 

•  There  ii  substnntlu)  evldonco  thut 
ihe  subatance  U  UVely  lo  preaont  a  riak 
of  hitman  cuncor.  Rpldoniluloglcal 
■tudles  anil/ur  animal  testti\j|  are 
sources  of  such  evidence. 

•  Thert  la  reason  to  bellava  l^al  Ut« 
level  of  human  exposure  snd/or  risk  la 
htgh.  Either  qusntitativa  or 
nonquanlilativo  risk  asMaainanle  may 
provids  a  bails  tot  such  baiief. 

•  The  expoaed  populelion  Is  larx*  or 
Is  of  spedal  concern,  such  aa  chlidrvn. 


•  H*i)lUtMfV«(iili«4t<i>»u|i| 

■imufh-aiUlv  ta^ltiH  (M  «*i(*4M  m( 
■  H«Ui»Hliiiv  ii»<H»M\i-»'Ml»h«*«iw«-«i  nwi 

iHtlv  ».^iiHi:     m     m»\  m)m 

Wnm  ami  Rilviii«Mti(>>iti«l  |i<i'*awU 

»  A  HiihlMltiHlN,  «Hi-fMMil«^ 
<IV<«H4llt4  \M         i^^**  *  l^i^^'f  tiA 
Ilf  I'MMi'Mf  nr  Hllt^i  VfiHttiia  ^iHuan  liijalih 
|iniliUiii«i  Ilf  a»mlalil««viiNiii-a 
MllUrwii|ii  «uNii<i«l«  (ii4l  lha  im  titl  aiiif 
tfi  u|liiMl|iH«i4|i|iitr«iiilUUiii|  W«u||i|  b<i 
siiiall. 

Ilia  faliiliva  |i)iiuirtm)t«  uf  ihtiiiii 
|iriiiitty  suliiMg  I  iliufU  ivill  |iM-«iiittil^ 
Vuiy  hunt  uisu  (lit  ail.  am)  m 
ait^iiliililiiti  (lii'if  f'lt^l  |iiMi|liiii  Ihi) 
i()|an>-ii«t  itliti  t'>(i\<u<b>r) 

•  I  lia  iiii|iii|ai|iJi«lf  Ilf  a|i)illi'ali|a 
hws  iir  MMi  \\t4*U  wImi'Ii  fiNV  limli 
lliaiF  flMMliillty  (oWmliluh  (liair  imn 
t)fliil|l|«4  I 

«  4  liaif  iaa{iiiiiiiliiliiitis  fiif  iltialiiitf 
wtih  nlhitr  ttaitlil)  ahil  aitviutiiiiiantJ 
liaaanli  \ 

•  1  lia  (uitiilriliiiyL'lUius  ItaiuM  taki>ii 
nr  i>l(iMiitii  liy  iithiit%|iii|i  l«i 

AlihiUinli  Ilia  «i||(nii)ifa  will  inintlinia  in 

11  (Muiia  thoir  ffltpiUtiii  y  ai  u>u««.  adi  li 

nHMiiiiy  will  «al«lltluli  lis  iiwil  i«tinUi>Hy 
piUnlllas  M)it>t.lflii  auiuiailus  iisniilly 
ara  mil  aittially  iitt|inMaii|  f^iH  ilia 
sluihtiKtlill  ti(  avaiy  aiDili'y  s  atnlitliiiy 
iiilasliMi.  As  aitaaai^ipla.  uttn  lubsUi'it.e 
may  pnivlda  •  sarltnis  risk  In  wiirkars, 
hill  vuiy  llltia  lit  MinsuMitir  protlinils 
Antilltur,  hiiwavar.  i)il||lit  piuvlila  s 
siiiliius  risk  ill  (MHiaiim«r  piinhinia,  hut 
present  liltla  risk  tit  wtilkaia.  I  lia  lutist 
affuiittva  jinlilU]  liuulth  prdteulloii  Wiinlil 
Dixiir  If  ihe  anuiicy  i)(Hu.aniail  with 

Kriit««itliig  wnrkars  givae  (ha  ftKHior  a 
l||liar  piiiirlty  ami  the  agency 
ctiiirarned  wlih  (irotaiitliiii  iMnisuntara 
gives  <ha  laltar  a  higher  prltulty. 

In  ««nar«l.  the  rtgvilelury  pt>i>t|renia 
will  pntvlila  the  niusl  putitiv  heullh 
protenllon  If  aanh  agancy  tlsullnH  with  o 
spitolfli:  arau  uf  eMpoaura  plaovs  thn 
highosi  priority  »n  the  subatsmx  which 
provides  the  greiilasl  heiilth  riak  in  Ite 
area  of  ooncam.  Otharwise.  sgnncles 
might  be  ragulattnK  subatancva  which 
are  of  retstively  hllle  ImporlsnDa  In  their 
area  of  concern,  craettng  unnecessary 
regnle  llDns  and  ooetl.  with  little  putilto 
heallh  baii«fll4  end  putting  off  actions 
which  would  provide  much  more 
benefit.  Ifar  ihesa  retisona.  U  (•  nalthtr 
necessary  nor  desirable  ihet  all  igundca 
essign  the  aame  priority  lo  asch 
subatanoa. 

ConMlderlt]g  RegutatoiY  Action 
Pederel  laws  governing  the  regulatory 

Erograma  oftnn  prescribe  the  faclora  to 
«  ConaideretiUIn  choosing  among 
regulatory  f^ptlons  and  deciding  now 
exienalve  arid  attiogsat  regulatory 
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■ction  ihould  b«.  In  miny  Inatancfli, 
howiv«r,  reiultiory  iiencleahiv* 

Uiitud*  lo  inlerprvl  and  apply  th« 
italulory  hinguaga.  ^ 

Bo$M  for  Heguhtory  Action.  In  briaf. 
ragulalory  decliloni  generally  ar«  baivd 
upon  ona  or  torn*  combination  of  tha 
foliowlna  apnro«ch«i: 

•  Riuk.  A  raw  atatutea  rcqulrv 
•genclei,  when  makln|  a  regulatory 
deciilon,  lo  coniider  lotely  or  primarily 
lha  risk  a  subitanca  poaoa.  If  a  aiatula 
require!  the  elimination  of  rlik.  Ihia  can 
be  accompllihed  only  by  eliminating 
human  axpoiura.  becauio  there  la  no 
known  way  to  identify  levels  below 
which  sxpoiure  to  (uincercauilng 
■ubitancea  preienta  no  rlik. 

•  Technical  and  Economic 
Featibihty.  Verioui  Federal  liwa 
require  that  regulatory  decliloni  be 
based  lolely  or  primarily  upon  the 
technical  and/or  economic  feasibility  of 
conlrolllng  (he  release  of  or  human 
exposure  to  cencer-ceusing  substances. 
The  stringency  sought  in  such 
feasibillly  besed  etandarde  Is  slated  In 
the  app|lcab!e  law — for  example.  "b*st 
•vailabie  technology."  The  statute's 
language  determines  how  en  agency 
chooses  among  technologies  capable  of 
reducing  environmental  releases  of  {or 
human  exposure  to)  chemical 
iubstancet.  and  whether  and  how  It 
pon^idera  astoclated  ecnnomtc  and 
other  impacts  In  mokmg  this  choice  In 
some  inslunces  ihe  lechnological 
standard  Is  also  determined  by 
requirements  to  achieve  certain  ambient 
exposure  levels. 

•  Comparing  Cotit  and  tcnefila. 
Various  staiuiea  permit  or  soaietlmes 
require  regulatory  agencies  lo  ensure 
that  ihe  economic  and  social  costs  of 
regulatory  action  are  taken  into  account 
along  with  the  expecied  risk  reduction. 
Such  statutes  may  refer  to  consideration 
of  either  the  coste  and  benefits  of 
regulatory  action  or  the  risks  a 
substance  pules  and  the  beneflls  11 
provides. 

In  some  statutes.  Congress,  after 
considering  the  advantages  snd 
disadvantages  of  these  different 
approaches,  has  specified  that  one  of 
them  be  used  For  instance.  Congress 
enacted  •  section  ot  the  Pood.  Drug  and 
Cosmetic  Act  that  requires  ihe  Food  and 
Drug  Administration  lo  prohibit  the  use 
of  any  food  sddiliva  found  lo  be 
carcinogenic  which  presumably 
feflectod  e  ludgmenl  that,  among  other 
considerations,  the  seriousness  of  ihs 
risk  posed  by  carcinogenic  fnod 
additives  would  exceed  the  beneflta 
they  provide  and  ihe  cosis  associnled 
with  not  using  ihem:  while  a  slatuie 
enacted  to  r«gulate  pesticides  indicates 
thai  Ihe  agency  musi  take  into  accouni 


"tht  economical,  loclal.  tnd 
environmental  costs  and  beneflta** 
aseoclated  with  tha  peatlclde>uie. 

Tha  feet  that  cancar>c«uslng 
aubstances  enter  tha  envlronmeni  ond 
come  Into  conlec)  with  people  by 
varioua  routta  means  thai  no  single 
regulatory  approach  ia  equally  suitable 
for  dealing  with  cencer-caualng 
aubstancea  In  media  aa  different  aa  " 
foods,  drugs,  household  products, 
workplaces,  air.  end  drinking  water, 
Accordingly.  It  la,  and  wlU  continue  to 
be.  necessary  for  Federal  regulatory 
agencies  to  make  appropriate  use  of 
different  regulatory  epproachea  when 
making  regulatory  declaions, 

Regu/atory  Principlet.  Tha  agenclea 
nevartheless  will  follow  several 
common  regulatory  principles.  These 
principles  will  ordinarily  guide  the 
agenclea  In  Initiating  regulatory  anions, 
but  Ihey  will  nut  bs  rigidly  ana 
uniformly  applied  In  all  cases. 

*  In  some  cases,  lero  risk  will  be  an 
appropriate  regulatory  goal.  It  ts 
established  as  such  in  e  few  naltonal 
policies  and  statutes.  II  Is  also  an 
appropriate  goal  where  {eg.,  in 
controlling  specific  commercial  products 
or  specific  lypes  of  discharges)  the 
economic  and  aocial  costs  of  regulation 
are  so  slight  thai  almost  any  risk  would 
be  unreasonable.  This  might  be  tha  case, 
for  Instance,  when  there  are  several 
available  substitutes  for  the  substance 
being  regulated  which  are  no  more 
cosily  then  thai  substance  and  whicb 
create  no  known  health  rifks. 

<  Zero  risk  will  not  routinely  be 
considered  achievable.  For  carcinogens, 
existing  scientific  knowledge  lndii.^tes 
that  lero  risk  requires  zero  exposure. 
Bui  cancer-caualng  substances  often 
occur  in  ao  many  dlfferenl  consumer 
producte.  industrial  raw  materials,  and 
commerical  and  Industrial  wastes  that 
completely  eliminating  exposure,  even  If 
possible  lo  do  ao.  could.  In  many  cases, 
navi  unacceptable  economic  loclal  end 
even  heulth  Impacts. 

*  When  planning  a  major  regulatory 
action,  in  keeping  with  Executive  Order 
\2tH4  and  other  Administration 
regulatory  reform  Initiatives,  agencies 
will  analyte  the  economic  consequences 
of  proposed  regul'^tians.  w(U  identify 
and  conaldcr  aitemaiives  thai  would 
achieve  their  health  protection  goals, 
and,  lo  the  extent  consistent  with 
applicable  laws,  will  choose  the 
alternative  thai  achieves  their  goals 
with  the  least  economic  and  social 
cusis 

■  In  limiting  a  suhslance's  use.  tt  ts 
sometimes  sppropriate  to  consider  athsr 
products  or  processes  whtch  might  be 
adopted  aa  a  subslltute  for  the 
•ubsmnce  being  rfgulnii>d  tn  thes« 


cases,  ona  of  the  factor*  tha  agencies 
will  conaldar.  lo  the  extant  practicable. 
In  making  their  regulatory  decision  Is 
the  health  hasards  associated  with  Such 
substitutes. 

•  To  avoid  conlllcl  and  duplication,  if 
aevorel  agencies  ere  planning  lo  adopt 
regulations  controlling  a  specific 
substance  or  problem.  Ihey  will 
coordinate  the  development  of  their 
regulations.  The  tRLG  end  the 
Regulatory  Council  have  already 
adopted  mechsnlsme  to  promote  such 
coordlnetlon. 

These  princ  iples  are  generally  in 
accord  with  the  requirements  pf 
Executive  Order  12044.  Federal  agenclea 
have  elsewhere  described  the  specific 
procedures  they  fullow  In  analyzing  and 
documenUng  the  probable 
environmental,  public  health,  economic 
technological,  and  other  Impacts  of 
proposed  regulailuns  and  In  providing 
opportunities  for  public  panlciputioa 

Further  AcHoni.  Agencies  responsible 
for  regulating  carcinogens  have  and  will 
fonlinue  to  identify  and  evaluate  ways 
of  improving  their  regulatory  programs. 
Among  other  possibilities,  ihey  have 
considered  or  will  consider,  when 
appropriaia.  adopting  generic  policies 
for  regulating  carcinogens.  Same  ar4 
also  evaluating  the  advantages  and 
disadvantages  of  taking  interim 
regulatory  action  lo  reduce  high 
exposures  to  c^ncer-causing  chcmicul 
before  they  undertake  the  usually  lime- 
consuming  task  of  establishing 
permanent  standards  and  regulations. 

tn  general,  the  agencies  should 
continue  their  efforts  lo  develop 
carcinogen  regulatory  progrums  whiuh 
will  effectively  protect  public  houiih 
without  imposing  unnecessary  or 
unreasbnable  burdens  upon  the 
economy  In  this  process  ihey  should 
ensure  that  their  actions  are  cunsislcnl 
and  coordinated,  and  that  the  public  has 
substantial  opportunity  to  contribute. 

Annex  A  lo  Statement  on  Regulation  of 
Chemical  Carcinogens 

Federai  Agencies  Having  Primary  Rulet 
in  the  Regulation  of  Chemical 
Carcfnageng 

Regulatory  Agenues 

Cantumer  Protlur.t  Safety  Commnaion 
fCPSCI 

The  purpose  of  the  Consumer  Product 
Safety  Commission  ts  to  prolerl  the 
public  against  unreasonable  hpulth  and 
ln|ury  risks  from  consumer  products,  to 
assist  cansumart  to  avaiuate  the 
camparattve  aafety  of  consumer 
products:  to  dnvelop  uniform  saff>ty 
at.indards  fnr  consumnr  producra  and 
minimize  conflicting  Stele  and  Incni 
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r«gulitNMUi.  ind  la  pronoli  rtaagirll 
■nd  (nvMtittttm  HiHi  ikm  c«ui«i  ind 
prtvBniton  to  prodiM:(-nia(eii  dvalh*. 
tMwrug^  tnd  IniurMa. 

The  CommiiiKMi  m—m*»M  Ibi  b«al(Jl 
miM  utociMWd  with  IW  MM  ttf 
poiinlial  c«iT:inogM«  (n  ooniUDwr 
p4»duc4t,  and  h«i  lh«  auihority  lo 
r«ithc<  or  prohibit  iiwi  conatdervd  lo 
provide  an  unroatonabia  rtak.  It  alio 
•pufiaora  •ooie  rtMarcb  on  carcinosenic 
tubatamie*. 

Tht  atatutaa  daflmnc  CPSC'a 
rviponaibdthea  fur  rvgulanog 
careinoseni  and  other  IorIc  aubiUuicm 
Include  The  Federal  Hacardoua 
SubeUnoei  Act  (liKW}.  The  Consumer 
Product  Safely  Act  11(^2),  and  The 
^iiiin  Prvvenllon  Fackagint  Act  iHTOi. 
^vlronmentat  Protection  Agenry  {EPAJ 

TLe  pu/puM  ot  Ihm  BnvlruruaeuUi 
fYiHochun  Agency  ii  tci  prutecl  and 
■aJianbe  oat  enviror.meni  by  cuntrulllng 
poUuliun  m  the  areai  of  aix.  ooisc. 
redlalton,  and  lomc  •ubilanc4?e 

£PA  regulate!  pulsnhal  uirctnugeni 
under  eitve'vl  •laluli'i.  contrullliig  their 
reJeasa  into  Uio  air  and  walux.  thai/ 
dlip^^Ml  ai  lulld  or  liquid  wuilei  an 
laud  and  in  the  oceun.  ibpLr  OiicurriuicB 
In  drinking  water  lupphet,  and  thetr  ujc 
inpeiltcide*  Jt  alio  li  reiponilble  fur 
itevaluping  nalional  ilraiegltti  fur 
conirollinH  the  gunoral  produclioo  and 
uiff  of  lucn  lubilancei  und  with 
cnitnllnalinK  ihiie  actjvitiei  with  other 
a(ji<nclBi  LPA  alio  can  due  li  and 
■pnniuri  rsiiari^  on  how  chimiluili  a/a 
trunsported  through  and  mudtfied  by  the 
eavironxncnl  and  on  Ihe  carctnugeujc 
pultintial  uf  Mleriod  lubitancea. 

The  atatuiei  daHning  reiponjibillttai 
fur  renulatiug  carcinogooi  and  olbur 
iOKic  lubatanrei  Include  The  Toxit 
Subilancei  Cuntrul  Acl  II07S),  Tha 
Cleaa  Aix  Act  tlOJO.  amended  1077),  Tha 
Cii'nn  Water  Act  fai  amended  In  \Q72 
and  1977\.  The  Safe  DnniiUig  Water  Acx 
l^07K  aouMuWd  1077).  The  FadiiruJ 
Iniectlclde.  Fuitglcide.  and  Aodanticide 
Acl  1 1  MA  amended  1072,  IITV  tK7fl), 
Thi  Act  af  ]uly  22,  JU54  Ic^ndlfied  ai 
•ecljun  MQimi  of  ihe  Food.  Orvg.  and 
CuimHic  Acl)(lS54  araendud  ItiUy 
and  The  HaMJurce  Conicrvatiuo  and 
Reciivury  Act  (lUTQl 

Food  uiid  Druji  Adtiunttlratnjjt  (FDA) 
|U  S  Depurimeni  of  fiealth.  EducAUiM 
■nd  Walfara) 

The  purpuie  of  tha  Food  and  Drug 
Adminjiiratiun  ti  lu  praiecl  the  healtb 
u/  the  Naiian  agMingi  impure  and  uajafa 
foodi.  drugs  cuimellLi.  and  olhar 
po^ffnltal  haunii 

FDA  rcg^aiei  (hs  cx>m(KM4tiaa 
qualily  imi  lafeiy  of  food*,  food 
addtllvei  titod  cnnlainlnania  coW*. 
humao  and  anima)  drugs  mvdlrjii 


divicei,  and  ooematica.  li  aiuat  by  Uw, 
pfBhiiMl  tha  (laa  of  any  food  addiUva 
foamJ  lo  be  a  carclntyeo.  It  alio 
conducli  and  eponsora  m««roli  an  (he 
carciinoiwuUly  of  food  ooniaminanu, 
Doimetica,  anq  other  aubataooei,  and  on 
(be  devaiopatant  of  belter  meihodi  for 
delecting  Ihe  carcinofpnic  poleatlal  of 
regulated  tubatanoca.  FDA  aUo 
devalopi  methoda  to  deiecl  the  pmence 
of  theie  aubatanoai  In  cotuutner 
producli  and  monitora  them  to  eniure 
their  compliance  with  rrgulaliona. 

The  itatutea  defltOng  TOA  i 
raiponilbilitlei  for  regulating 
carcinoneni  and  other  toxic  aubaiancei 
kicfude  Tbe  Food  Orug.  and  CoameUc 
Act  0«38)  with  111  amendmenti 
p«rtainmg  to  food  addilivei  f IBSAt  color 
addlttvea new  dnigt  (1902),  and 
now  animal  druga  (1906).  The  Fait 
Padiaglng  and  (uibeluig  Act  (1870^  and 
The  Public  Health  Service  AclM«94t). 

Fond  Sufety  and  Quality  Seivtcm 
{fSQfif  (U  S  Uepertment  of  AHriculture). 

The  pu/puM  of  the  Food  Safety  and 
Quality  Service  ii  to  provlcte  aiiurince 
m  the  coniumer  that  foodi  art  tofe, 
wMeaome.  and  nutrilioui:  that  they  cre 
of  goad  quality:  and  thai  they  are 
Infommtvely  and  honeitly  labrled:  ind 
lo  prtivlile  aiilatanoe  lo  the  marketing 
lyitem  Ihrougft  purchaae  of  lurplui  food 
Lummodltlei  and  thoie  nteded  In  the 
National  Food  Aialiiance  Programi 

The  FSQS  Inipecti  and  oontroli  the 
productioti  of  meat,  poultry,  e^n.  and 
diAry  product!  to  enture.  among  other 
lhlnf(i  lhat  they  are  not  contaminated 
with  carctnogbnlc  aubctanoei  The 
■tiiiuini  defining  FSQS'i  reiponaihllltiea 
for  tvmtlatlnii  carclnogeni  and  other 
lomc  lubalance*  Include  Ttie  Pwleral 
MoBt  Intpcctlon  Act  (lWr|.  The  PouMtr 
Producti  Inipcction  Act  11057).  and  The 
Egx  Producti  Inipectlon  Act  (1070) 
Ocnipalional  Safety  ond  Heaft^t 
Afhunittratian  (OSHAf  (11.9 
Diipmiment  of  Labor). 

T^e  puppote  of  ihe  Ocnjpatlannl 
Safety  and  Health  Admlnlitrotlon  ti  to 
eitiure  lo  far  ai  poislbia,  lafe  and 
heillbfiH  working  condltlonii  for  every 
wtxiing  man  ana  woman  In  the  Nallon 

OSHA  aiieii«f  the  health  riska  to 
workers  aatoctaled  w{th  Ihe  uie  of 
carcinogen^  lubitnnrei  In  the 
workplace,  and  regutilei  Ihe  release  of 
and  conrentratlon  of  cBrclno^enlc 
■ubsiunces  that  can  occur  (n  the 
workplace  It  alio  mnnitort  Job  retalod 
lllneisei  and  {nformi  worken  of  th» 
poienltfll  hatardi  aiiociated  with 
■pedDc  eutntancvs  found  fn  the 
mirkpiace. 

Th«  iliiute  defining  OSIlA'i 
rripnni (bill ties  for  regutaling  cArdnngeii 
■nd  other  lovlc  iubilancei  ti  ihe 


OccupitkMul  Safely  and  flaellh  Act 

[19701, 

Malertah  Truntpoftorian  Bureau. 
FtJoraJ  ftaifnxidAdmmislratio/t,  US 
Cooat  Guard  (U.S.  Departoient  of 
TraniporUtlon). 

Among  ill  oiiny  other  actlvltiei.  the 
Departmeot  of  Traniportation  aho  baa 
the  responiibllity  to  protect  the  public's 
health  and  lafety  when  bazardout 
malenili  are  tranaported. 

The  Maleriali  Transportation  Bureau 
waa  Cilnbliabed  to  coordinate  the 
agency'i  overall  reiponilbilltiei 
concerning  the  tvgulatlon  of  haxnrdoua 
maleriali  traniportation.  )l  bai  the 
primary  reapanilbility  for  promulgating 
regulatloni  for  all  modei  of 
Iranipoftatton  and  for  all  aipecti  of 
regulating  iolermodal  triniportation  of 
iuch  lubitancee  Among  their  other 
acllvitlta.  the  Fefleral  Railroad 
Admlnlitratlon  implemenli  (he 
rvgulatloni  oonceming  the 
tranaporiation  of  exploilvei  and  olber 
dungeroui  art'iclea  by  rallroada.  (ha  U.S 
CoBit  Guard  Impiemenla  (he  regulatloni 
Covering  the  trBniportalion  of  haiirdoui 
■ubstanoee  by  water,  and  the  Federal 
Highway  Admlnlilraiion  in]plumenli 
them  for  hlg|)wayi. 

Tha  major  atdtutei  defining  Ihe 
■gency'i  reapanilbiilUei  aoe  The 
Haiordoui  Maleriali  Traiuparttitiun 
Act  tlB70).  The  Fedcril  Rail  mad  Safety 
Acl  (197i).  The  Port  and  Waierwayi 
Safety  Act  (1972).  and  The  Dingaruus 
Cargo  Aci(lB&2). 

Research  fngtiluln 

National  Cancer  Institute  fNCl) 
(National  Inatilulei  of  HeaMb  U  S 
Department  of  Health.  Educaiion  end 
Welfare). 

Tfae  purpose  of  (he  National  Cancer 
Inilllute  li  lo  eitpand  ictentiflc 
knowledge  on  the  cauiei.  proventiaa 
dlugnoiii,  and  treatment  of  cancer  in 
order  lo  eliminate  thta  diseaie  ai  a 
national  faeattb  prublora. 

NCI  conduct!  and  tponiorarfiaearch 
on  the  arlgio,  causci.  and  aproad  of 
cancer  and  on  methuda  for  didgnoalng. 
preventing  and  treating  cancer  It 
conducta  animal  teata  and 
eplflemloioglcjl  aludiee  to  Identify 
carcinogcna  and  research  directed  at 
doveiaping  (improved  tealtng  methods 
for  identifying  carcinogen  a.  11  alio, 
ihraugh  ita  canter  control  element, 
appiiea  research  flndln^a  lo  prevent, 
control,  and  treiil  human  cancer  and  to 
nhabllllale  car>cer  viclimo. 

Nationai  insUtuu  af  Enwtmnmtmiat 
Heaitk  ScipnaeM.  (NIEHSI  (National 
Inattlyl«a  of  Health.  Deparlmeol  ai 
Heatib  Educalloo  and  Welfare] 

The  purpose  of  the  Natkuial  Institule 
uf  Envlronmenlal  Haalth  Science!  ia  to 
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provMi  {nfortiiNlinn  on  (hi  impact  of 
tnvirnnmvnUl  faclori  on  humnn  hmllh 
in  uril«r  tu  aid  Ihois  atisnciei  charged 
'  wilh  dsvlBlng  and  inililutmg  conlrul  or 
tharapaulic  meuBurvt. 

NIEMS  BUppurta  and  conducta  bailc 
ratearch  focuiad  upon  lha  inleraclion 
bfltween  mun  and  polenlially  loKic  or 
harmful  agenia  in  hit  anvironmenl.  Thia 
reaaarch  la  concenlriitBd  upon 
recognixing.  identifying,  and 
Invaallgating  lha  environmenlul  faclora 
lhat  may  haySdeleterioua  effecia  on 
population  gruupa,  on  quantifying  Ihoar 
effort!,  and  on  undertianding  the 
mechanisma  uf  action  of  toxic  ageiiia  on 
biuluRicoi  lyilema. 

S'ational  Institute  of  Occupaiianot 
Safety  and  HeaUh  (MOSHl  (Cenler  fur 
Uiieaie  Control.  Public  Heallii  Service. 
U  S  Depurtmeiil  u(  Mtvilih.  Educaiiun 
and  Welfdrel 

The  purpuae  uf  ilie  Nulional  inilllule 
uf  Occupational  Safety  and  Mealih  ii  lo 
conduct  reiearch  on  and  develop 
•landardi  fnr  ucrupotluntil  *ufely  and 
heulih  to  eniure  lufe  and  hvallhlul 
working  uucidtitons  fur  ull  working 
peupia. 

NIOSM  conducta  eptdemlulugicol. 
Inburalory  leallng.  expuaure  and  auurce 
chMnicierlztition  aiutliea  on  ptileniial 
C4ircint>t{«na  found  in  ihe  wDrkploce  li 
atao  develop*  niulhodi  fur  iriunilonng 
the  preaenre  uf  curctiiuHvna  and  fur 
ifaiing  worknr  prt>lec:llun  ^quipmeni  aad 
ni»kn  ritcummenduiiuni  lo  OSHA 
rvKarding  aiamlitrda  ilial  shiiuld  ba 
applied  lo  (junlrol  workplai^e  ffvpiimre 
and  pruitfCi  workera  hnuHh 

Anaax  B  lo  Sinlemeni  on  Rsgulatioo  of 
Chemical  Carcinogana 

Sciifnttfic  Bo3t'»  for  Idenfificolion  of 
Potenliai  Can.ituiifi>n»  ami  Emimotum  of 
Risks 

A  Repori  prepared  by  the  IniBrngency 
RcHuiulory  l.iaiaun  Croup  Wurk  Group 
un  Risk  Aasoaameni 

Annex  B  la  filed  wilh  Ihe  Ofrice  uf  ihe 
Federal  Rcgiaiar  aa  purl  of  ihe  oriKinul 
ducumml  S«e  44      ]9asa.  |uly  6.  tU79 

Annax  C  to  StalemanI  on  RegulatlOD  of 
Chemical  Carcinogana 

Inttirtiittmcy  CiKtriitnoltnn  Effnrts 
Currently  Rehvunt  tu  the  Rifgututton  of 
Carcinoaent 

Thera  are  a  numbar  of  dlfToreni 
mechaiiiNina  in  exiateiic*  fur  iha  purpoae 
of  promoting  coordlnuliun  among  ihe 
egenciea  Soma  of  iheae  have  been 
eaiabllah«d  teglalmively  oihera  are 
Impuaed  by  ihe  Preaideni  nr  hii  aij>rf. 
and  olhera  have  been  crvaieii  by  th* 
iigenciea  ihemsfltvee 


An  example  of  legialaliva 
coordination  mechanlama  would  (ncluda 
provlaluna  In  aavaral  of  lha  health  and 
aafaly  ttatulea  which  raquira  tha 
Implf  manning  agency  lo  conaldar  lha 
viewa  of  or  work  done  by  olheragenclaa 
and  lha  approprlataneaa  and  advantag* 
of  d«reninglo  othfr  agenclea  author itlea 
to  addraaaa  particular  problem.' 

Another  example  of  ^egialatcd 
coordlnallon  la  the  National  Cancer 
Adviiory  Boerd  (NCAB)  eitabliihed  by 
i^a  National  Cancer  Act  of  1071  (aa 
aitiended}  to  aaaiat  the  Director  of  the 
National  Cancer  Inatitute  with  reaped  to 
a  "Notional  Cancer  Program."  and  to 
raview  applicationi  for  fundi  to  conduct 
cancer  research.  The  1978  amendmente 
to  ihia  Act  included  the  heada  of 
NIOSH.  NlEfia  FUA.  EPA.  CPSC  and 
the  Secretary  uf  Ldbor  aa  ex  officio 
membera  of  ihia  board  Other  meinburf 
uf  ihe  board  |1B  are  appuinled  by  the 
President  end  II  are  ex  officio 
memliere)  repreaeni  lha  academic  world, 
the  public,  and  other  Federal  agenciei. 
The  NCAB  nol  only  recelvea  and 
revtewa  raporta  on  prugresi  antl  plana 
from  the  National  Cancer  Inailluie.  but 
hua  also  ealabllahed  aeverai 
Bubcommuteea  to  analyze  and  report  on 
particular  Issuei  of  inlere^t  lo  ihe  board. 
The  National  Cancer  Adviiory  Bourd, 
compoied  uf  govemmeni  and 
nonguvemment  reprusunlattvea.  adviaei 
NCI  on  pollctea  regarding  cancer 
reaeorch  and  uiher  related  lasuea.  and 
thereby  lervea  a  coordinating  function 
both  within  the  government,  and 
between  ihegovemmeni  and  people 
uuiaide  governmenl. 

The  Executive  Office  uf  the  Preaidtint. 
ihruufih  ite  review  and  overalghl 
funcitona.  helpa  to  coordinate  Ihe 
varioua  cancer-relaled  programa 
administratively.  Such  coordination 
particularly  occurs  wilh  ihe  budgel  and 
program  reviewa  carried  out  annually  by 
ihe  Office  of  Management  and  Budget. 
The  preparation  of  the  Admlniatrution'a 
prapoaed  budget  and  tha  review  and 
approval  of  prapoaed  legislation  bolh 
involve  interagency  coordination,  and 
are  neceaaarlly  fundamental  aiepa  in 
doflnlng  and  coordinating  all  aapecta  of 
Ihe  flovomment'a  cancer  policy 

The  Adminlilrulion  will  also  inliiala 
apecial  policy  coordination  reviewa.  An 
example  la  the  Toxic  Subatancea 
Strategy  Committee  |TSSC|  which  waa 
eatebliahed  by  the  President  In  hia  t077 
Eiivironmentol  Meaaage.  Thia 
committee,  which  la  In  the  praceaa  of 
completing  iia  work,  waa  eatabhahed  (1| 
to  allminele  overlapa  and  nil  gnpa  in  ihe 

T'lt  ••■mpit  ••rtiim  B  at  iht  Tnm.ii  Subaianc** 
llsnrm)  ^ci  and  MCtion  a  at  tha  Con|um*>  frtxtuct 


collecllon  of  dale  on  toxk  chemlcaU, 
and  (2)  "lo  coordinate  Federal  reiearch 
and  regulatory  programa  afftcUng 
lhem."^Tha  commlllaa  la  chaired  by  lha 
Chairman  of  lha  Council  on 
Environmental  Quality  (In  Ihe  Executive 
Office  of  lha  Pre tldenl).  and  Includea  17 
egenciea  involved  In  tha  effort  to  control 
Ibxlc  tubatancet.  The  TSSC  adopted  a 
worii  plan  and  ealabllahed  work  groups 
lo  deal  with  many  of  lha  laauea  Involved 
In  reguletlng  carclnogeni.'The  reporta 
of  the  work  groupi  were  lummarized  In 
the  commlltee'a  final  report  which  hoe 
been  reteaied  In  draft  form  fur  publio 
CommenL* 

A  third  example  of  euch  coordination 
afforli  li  the  Regulatory  Council 
eetabllahed  by  Preildenl  Carter  In 
October  1B7&  Thii  council,  compoaed  of 
33  departmenti  and  agenciei  wilh 
signiflcBnt  regufatory  reaponiibtlitiea. 
waa  ci'ealed  to  coordlnaia  Ihe  actlvitlea 
of  tha  regulatory  egenciea  end  to  aaaiat 
them  in  Implementing  iheir  regulatory 
programa  in  a  coniiitent  and  coat- 
effective  manner.  Nineteen  independent 
regulatory  a^enclea  alio  contribute  to 
Ihe  councll'i  activities  In  various  ways. 
Tha  firat  responaibilily  of  the  council 
Waa  to  prepare  a  "regulatory  calendar** 
which  aummerlxed  the  important 
Pederel  regulations  under  development.* 
The  council  will  elao  undertake  varloui 
olher  policy  and  procedural 
coordination  efforta  related  to  the 
regulation  of  carcinogens. 

An  example  of  coordination  efforta 
Initltuted  by  tha  agenclea  themselves  is 
Ihe  Interagency  Regulatory  Liaison 
Croup  (IRLC).  This  Is  perhaps  the  most 
ambilioui  of  such  coordinating  efforts  It 
was  farmed  In  1077  by  four  agencies — 
(he  Consumer  Product  Safety 
Commission,  the  Envlronmenlal 
Ptotecllon  Agency,  the  Pood  and  Dnig 
Administration,  and  the  Occupational 
Safety  and  Health  Admlnistratlan.  and 
was  expanded  In  December.  197A,  lo 
include  the  Pood  Safely  and  Quality 
Service  of  the  Department  of 
Agrlcullura.  All  five  agencies  art 
responsible  for  regulating  hazardous 
substances — protecting  people  from 
excessive  exposure  to  such  substances 
In  ihetr  food,  drugs,  consumer  goods, 
workplace,  and  In  ihe  air  and  water  The 
IRLG  established  a  series  of  work 
groups  and  tosk  forces  lo  deal  with 
many  of  lha  regulatory  and  reseerch 
Isauea  which  effect  Ihe  agencies,  both  et 
headquarters  end  In  each  of  the  10 
Federal  reglone.  These  groups  haw  been 
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442 


Mrrying  oul  proi«clB  which  »rm  dlrtclly 
rail  lad  lo  anturlni  better  coordinitlon 
of  carcinogen  regulatory  programa. 

A  cloialy  relatad  afforl.  tha  National 
Toxicology  Program  |NTP|,  waa 
ailabllihed  tn  November,  1Q7S.  by  the 
Department  of  Health,  Education,  and 
Welfara  to  coordinate  tha  activillea  of 
HEWb  tcveral  initllutei  end  buraeui 
devoted  to  toKicological  reiearch  end 
leating.  The  broad  Roal  of  Ihia  program 
ii  to  itranglhen  HEWa  ectlvitlei  in  the 
telling  of  chemclali  of  public  health 
concern,  aa  well  ai  In  the  development 
and  validation  of  new  and  better 
integrated  leil  methodi.  AI  preieni  tha 
NTP  ii  comprlied  of  th^  relevant 
activltlei  of  the  Food  and  Drug 
Admlniilrallon  (FDA),  tha  National 
Cancer  Inititule  {NCII.  the  Center  (or 
Diieaifl  Conlrol/Nnliunsl  Inilllute  fur 
Occupitionai  Safely  and  Health 
jNIOSH).  and  Ihe  Naimnal  Initlluli  of 
Knvirunmenlal  ffealth  Sciffncei 
|NIEi1S|  in  order  lo  eniure  ihst  iheue 
aclivlilei  wtlhm  f(£W  are  coordlniled 
wllh  th0  needi  and  actlvliiei  of  ihv 
regulaiury  agenciei.  ihe  original  four 
IRLC  ij^pnciei  are  member!  of  Ihv 
pruuram  ■  e»er.ullve  cununillee 

Trie  cuurdtnHlIng  prugrami  dnicribed 
abnvs  ire  lome  of  the  mure  imporlanl 
■  nd  bruader  ranging  effort!  However,  a 
numtier  of  leai  exienilve  coordinating 
m(«ch«nlimi  have  been  eilabllahed  lo 
dral  Wllh  ipeclftc  iiiuei  Theie,  ind  ihe 
parliculnr  activttiei  of  Ihe  briiader 
progromi  are  lincriiird  in  Ihe 
remainder  of  ihii  anne» 

Idfniifying  CurctnugenM 

Much  of  Ihe  afTiirl  lo  cuordlnaie 
LHrciMugcn  puliciei  liai  focuied  on  Ihe 
■cieniiflc  iiBuei  involved  in  lealing 
carcinugemc  lubilancei  and  aBieiilng 
csrcinugonic  niki  Ai  a  reiult.  ihii  li 
Ihe  general  area  in  which  moat  progrsii 
htii  already  been  made  The  IRLG  hai 
fucuied  many  of  Iti  actlvlllei  In  thii 
■rea  and  Ihe  National  Toxioilogy 
Program  wai  eilahlished  lo  bnng  about 
further  coordination  In  addition,  there 
have  been  ■  number  of  adminiitratlve 
and  leglilative  efforli  al  coordination 
thai  hive  fucuied  tn  ihli  area 

A  number  of  difTerent  guvemmenl 
agenc:iei  have  developed  ilgnlflcan* 
reiearch  prugrami  lo  gem  i  better 
undpriiandlng  of  carcinugeni  and  the 
way  In  which  they  affecl  humani  The 
Isrgi*!!  program!  are  iponiored  by  ihe 
Naltcmil  Cancer  Iniiltule.  Ihe  Nailonal 
Inailiule  of  Envtronmenia)  Heallh 
Sciencei  the  National  Inihlute  of 
Ocnupiiional  lafniy  and  fiealth.  Ihe 
Fj^vinmm(>nial  Proipriion  Agency  the 
Fond  ind  Drug  Adminiitralion.  the 


Daparlmani  of  Enarfy,  the  Depaftmanl 
of  OafenM.  the  Department  of 
Commarca.  and  tha  Department  of 

Agriculture. 

According  lo  one  labulallon,  theM 
agenciei  ipenl  a  total  of  epproximaiely 
$400  million  dollen  in  FY  1B77  in 
reieerch  related  to  toxic  lubelence*.  a 
Urge  proportion  of  which  wee  focuted 
on  the  probletn  of  cancer  end 
carclnogeoa*' 

Theie  reiearch  programa  tended  lo 
develop  in  a  largely  uncoordinated 
feihlon.  but  during  the  peal  year  there 
heve  been  eeveral  ma)or  effort!  lo  gain  a 
better  undenlanding  and  improve  the 
coordination  of  different  agenciei' 
reiearch  programi.  The  firet  of  theie 
wai  the  IRLG  Reiearch  Planning  Work 
Group.  Thli  group  tabulaled  all  the 
toxici  reiearch  being  iponiored  by  the 
four  IRLG  agenciei  plui  ihree  reiearch 
inalltutei  (NCL  NIEHS.  and  NIOSH)  end 
analyied  thii  Infurmallon  lo  try  to 
identify  ereai  of  overlap  or  particular 
gapi  In  the  reiearch  programa.  They  did 
oui  liolale  cancer-related  reiearch  out 
analyxed  II  alung  with  their  other  tOKlci 
reiearch  They  diicovered  few  Injtancei 
of  poiilble  reiearch  overlapa.  bul  did 
Idenltfy  lume  polenilally  lertoui 
reiearch  gapi. 

A  iimllar  efforl  wai  Initiated  by  Ihe 
Tuxlc  Subiiancei  Siralegy  Conunlltee 
covering  more  igenclei  than  the  leven 
tncluded  in  the  IRLG  i  efforl  Thii 
analyiii  wai  baied  upon  the 
infurmallon  cullecled  by  ihe  IRLG 
Reiearch  Planning  Work  Group,  the 
Smilhionlan  Inilitullon'i  Scientific 
Infurmallon  Exchenge  Syilem.  and 
ipecltti  lubmiiiioni  by  individual 
agenciei  A^ain.  there  wai  no  ipeclfic 
focui  on  cancer-related  reiearcK. 
allhuugh  II  wBi  included  with  the  other 
lonlci  reiearch.  Uke  tha  IRLG  effort 
they  found  little  evidence  of  duplication, 
but  lome  poiitbly  elgnlficant  geps. 

Concern  about  the  budgetary 
coordination  of  toxica- re  I  a  ted  reiearch 
led  the  Office  of  Management  and 
Budget  to  inlliale  a  croii-agency  "Zero- 
Baied  Budget'  (ZBB)  exerclie  for  the 
1000  budget  year.  Thli  exerclie  Included 
the  lame  agenciei  in  the  IRLG  effort  {the 
four  IRLG  agenciei.  NCI.  NIEl-IS.  and 
NlOSlt)  For  thli  exerclie  each  egency 
divided  Iti  reiearch  Into  "dactiion 
unlii"  which  were  ranked  jointly  by  all 
Ihe  Igenclei  according  lo  commonly 
agreed  upon  criteria  relallng  primarily  lo 
the  Quality  and  Importance  of  the 
reiearch  Agatn.  there  wai  not 
particular  focui  on  cancer-related 
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reiearch.  and  no  effort  wai  made  (o  . 
obtain  a  ipeclfic  underitanding  of  what  ] 
vwai  being  dona  In  thli  lubject  area. 

Tha  fourth  effort,  tha  National 
Toxicology  Program,  ii  focuilng  more  on 
developing  an  ongoing  management 
lyitem  for  planning  and. coordinating 
reiearch  done  under  different  euipicee 
within  HEW.  Thli  program  wai  given 
aulhortly  to  plan  uae  of  pert  of  the 
reiearch  budget  for  four  egencie^^NCl. 
NIEHS.  NIOSH.  and  FDA.  The  program 
doee  not  cover  all  of  Ihe  cancerrelaled 
reiearch.  but  doei  include  moil  of  Ihe  I 
leiting  within  HEW  directly  relevant  lo 
the  identification  of  carcinogeni.  In 
order  lo  eniure  that  Ihe  HEW  reiearch 
plani  are  coordinated  with  the  reiearch 
end  informelion  needi  of  other  egenciei. 
Ihree  of  theie  egenciei  {EPA.  OSHA. 
and  CPSC)  ere  memberi  of  ihe 
Executive  commlltee  which  revlewi  Ihe 
program  plani 

Tne  National  Toxicology  Program  ii 
relal(?d  lo  a  broader  Department  of 
Health.  Education  end  Welfare 
coordination  effort,  ihe  Cummiiiee  lu 
Coordinate  Toxicology  and  Related 
Programi  Thli  commltlee  provide! 
advice  lo  the  department  on 
toKicologlcal  octlvlliei  and  lervei  lu 
coordinate  the  exchange  of  informal lun 
and  the  iharing  of  reiourcei  among 
agenciei  in  the  department  Although 
eilabllshed  within  HEW.  it  Includei 
llalion  memberi  from  moil  other 
Federal  agenciei  having  itgniflcani 
inloreili  In  toxicology,  and  ihui  lervei 
ei  e  focui  for  more  general  informalton 
exchange  and  coordination 

Two  other  reiearch  planning 
adviilng.  and  coordinating  effiirti  alio 
deierve  mention.  Theie  Include  ihe 
National  Cancer  Advliory  Board  and 
ihe  NCI  Clearinghouie  for 
Environmental  Carcinogeni  Each  of 
theie  efforli  ii  primerlly  concerned  with 
the  programi  and  ecllvlllei  of  ihe 
National  Cancer  Initllute  However 
each  accompltihei  lome  Importani 
coordination  among  agenciei  Their 
membenhip  Inctudei  repreienlalivei 
fruAi  other  agenciei  end  the  public  The 
National  Cancer  Advliory  Board 
revlewi  all  reieerch  eppllcatluni 
lubmllled  lo  the  National  Cancer 
Inillluie  and.  In  eddiliun  hai  a 
lubgraup  fucuitng  upon  envlrunmenlal 
carctnogeneflli  The  NCI  clearinghouae. 
which  liicludpi  even  broader 
represent  a  I  lun  from  oiher  agenciei.  Ii 
concerned  with  planning  and  advliing 
on  leil  melhodi  and  prlorlllei  and  with 
evaluating  the  reiulli  of  NCf'i  teillng 
end  aiioclated  rlik  eiieiimenli 

Tutting  Pnorttiet 

in  Ihe  pait.  each  of  Ihe  egenciei  doing 
carcinogcneiii  leiling  lended  lo  let  ill 
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u«vn  teitlni  tlindtnlt  mil  ttlabllib  III 

u«vn  priortlict. 

Stirni  coniitlincy  In  pilority  Htttnf 
wat  iccompUihid  thrcnigh  virioita 
aUvikory  commkiutB.  of  which  NCI'i 
Clnirmxhuua*  on  Environmental 
Carclno(|eneili  wit  p«rhip#  thi  moit 
Ini port «nL  Although  NCI  ind  othir 
leitln^  iginclffi  did  ittempi  to  rvipond 
lo  r«Kut«Tory  nMdi  tvhen.th«y  wert 
expressed,  the  reguUtory  agenciei  oflea 
did  not  hiyi  itrong  inputs  lo  thoM 
committees^ 

The  creation  of  the  Nitlonal 
Taxiccilnfiy  Program  hii  riliibllshed  ■ 
more  vtHoroui  forum  for  courdlnarlnii 
If  lling  prlontiea,  Thii  prvgram  te 
devetnpmn  criteria  for  lettlnn  teilinn 
priuriiiei  which  reflecl  (he  needi  of  both 
the  rpdulalurv  afi«nciee  and  the  reseurcb 
in9lili|ii*4  Ttie  rrgulalory  agenciei. 
r<>pre«<fiiitd  un  ihe  prnffrsm  ■  RAat:utive 
(]4immiiteB.  will  alto  h<iv«  a  itrtinjter 
rule  m  selecliiig  ihe  ipecific  lubauncei 
iMtipd  U,T  ill  of  the  HEW  t»aimg 
pr<>)(rtimi  cuverad  by  iha  NTP 

Anuihex  mnior  prtittram  ailubliihed  lo 
ciioriliniita  leillnn  ii  (he  lnier«f)ency 
Tutic  Subilancei  Testmn  Ctimmiilea 
Thii  ctimniiitee  w4i  aaiabhshed  by 
<i<*cttun  4|r|  of  ihe  Tuiuc  Hubalancei 
Ctintrul  Act  of  19^7  and  include! 
mi'niher*  from  eight  aKenciei  lovnlved 
in  reRiiluling  loxic  lubiiaiicei  In  role  le 
III  ri'vipw  currani  kmtwleitt^e  d(  iha 
pniffiiliiil  loKic  effect!  of  different 
Kitiaittni-O.  and  recommend  lo  EPA 
whii:h  iif  iheie  autiimncei  itiould 
iffceive  highcil  pnuniy  lur  leaiing  EPA 
ttiMH  rp%tfv\<i  ihe««  rer.iininir>nddiii]ni  in 
iTiTiK  iif  ihr  pnuniie*  it  will  eataiiiish 
f<ir  iput  ro  he  conducied  by  industry 
iiMtler  ti>(  hun  4  of  the  Act 

The  \jliiindl  tuKiculiigy  Priigram  iiui 
the  IntwrnKimi  y  tonic  Subitancea 
I  ptiing  lAimmiiiee  lubsiani tally 
impniva  ihe  antiiunl  of  cotirdiniitton 
<if  Lurrtng  un  aetling  teatinn  priurtliei. 
The  National  Tuiticology  Program  wtU 
«rrve  In  ciiiiniinale  leiling  priontiea 
•imung  ihe  re^eurcti  rigvnciea  and  the 
r<>guUiory  agenciei.  and  the  leating 
commiiii>e  mill  lenre  lo  coordinate 
priiiriii>>i  l>tti«veen  the  guvertmieni  and 
pr\\.,tir  ■!•(  lor  Cdurdinaliun  between 
rhi'«ff  iwo  offurti  reaulli  from  tievlng  (ha 
«.imii  .igHni:iei  rvpreeenicd  on  buth. 

Con.tui  t  <;(,Ht,Ct 

l°>piriillv  when  luburalury  laaling  la 
4«  diffused  «nd  is  cti4«ngmg  aa  rapidly  ai 
>i  I  m  Ihe  LSM  u{  cancarresearch.  a 
nunib«r  u(  diffffrenl  expafimenial 
mi'ihmls  t<Mid  to  com*  miu  uia  To  a 
lurgD  e»len|  (hia  is  desirabla.  lor  il 
alliiwii  f(ir  drveliipmritl  of  new 
Hiiiiipmrni  and  iechnii|uvi  nnd  nften 
rr^nlli  m  dismvery  of  mort  efficieni 
iiiid  liCcurate  pracedurM.  Huwevvi.  {oi 


Iha  purpose  ol  maklrif  rtf  utatorjr 
decisions.  Iha  agsnciss  tnust  have 
confidenca  In  th«  quality  of  lh«  taiting, 
and  In  tha  consistency  of  tsst  rnitltab 

Efforls  to  promota  such  quallly'knd 
consistency  can  lake  several  (orma,  T>ia 
firsi  stag*  ia  usually  Iha  daveiopmsnl  of 
■uggestad  analytical  mathoda  for  us* 
within  an  sgvncy.  Soma  of  iheea  will  hm 
adopted  by  other  agencies  aa  well.  For 
instance,  the  National  Cancer  Instltul* 
has  prepared  manuals  containing 
recommended  testing  methoda  for 
determining  carcinogenesis.  Thi 
Nalional  Academy  of  Sciences,  tha 
World  Health  Organization,  FDA.  and 
EPA  havs  alio  prepared  such  manuaia. 

As  more  experience  Is  gained  with  the 
different  methods,  tha  agenclea  begin  lo 
agree  on  what  the  preferred  methods 
are  In  ihe  second  sidge  of  coordination. 
Iha  different  agencies  adupl  consistent 
melhuds  Thus.  HEW  prepared 
regulutiona  deTining  Good  Laboratory 
Practices,  and  duHng  the  past  year  ihese 
have  also  been  eccepled  by  EPA  CPSC 
FDA  jnd  OSrM  This  has  represented  a 
sigmririini  sipp  forward  in  consistency 
and  quality  coplrol. 

An  aiaociated  problem  Is  being 
addressed  by  ihe  IRI.C  Work  Omup  nn 
TflSlihg  Standards  and  Guidelines  This 
wiirk  grnup  is  addressing  the  pruhlem 
thul  would  be  created  if  Ihe  different 
MMencies  where  to  require  altghily 
difliTeni  te«iing  procedures,  all  »f  which 
mii^ht  he  equally  acceplable  from  Iha 
sianilpnml  of  quality  control  lo  uSed 
in  riintuiir.lKin  tvilh  ihttir  sperifin 
rpgiiUiiiry  prngrams  The«e  differences 
can  t.iitjae  confusiim  snd  unnecesdary 
cuarn  hy  reqiiirmg  a  firm  to  underttike 
siimewhal  different  tesia  nn  the  same 
subvldnca  when  trying  lo  satisfy 
differeni  regiitalury  requirements  The 
IKLG  Testing  Standards  and  Guidelines 
Work  Group  Is  attempting  to  avoid  ihis 
prublem  by  developing  one  set  of  lesiing 
siundarda  ihat  will  be  accepted  by  all 
ihe  IRLG  Agencies. 

The  IRLG  Fpidemiulosy  Work  Croup 
is  attempilng  to  accomplish  ^ome  of  Ihe 
Slime  mipruvements  wiih  rvnprcl  in 
eptilirmiulogical  studies  However  this 
group  is  focufting  mure  nn  defining  Ihe 
minimal  characlertstica  nf 
epidemiological  studies  Ihnn  tn  dvOnlng 
Biudy  pmlncols  similar  lo  ihnae  being 
developed  by  the  Testing  Stundartls  and 
Guidelines  Work  Gratip 

Similar  coordlnalUin  of  lesiing 
methods  Is  orcurHng  In  ihe  inlrrnetional 
cuniexi  ihniugh  ihe  Orgunizutions  for 
Ecim<imic  fVvelnpmeni  and.  lo  a  leaiier 
e«i*>nl  l.!niied  Nmums  anancMiitd 
un^anitMlliins  luch  as  Ihe  World  Health 
OntaiHtaliun  and  ihe  Fuud  and 
A)|ri<  iillur«  Or)|anizahiin 


tfi§nUfying  Carcincgan* 

With  Iha  profusion  of  different  leilfng 
and  reguUlory  pragrama.  there  has  been 
soma  concern  thai  different  agencies 
will  maka  Inconsistent  asseismenis  of 
ihe  polentlal  carcinogenicity  of « 
particular  substance.  This  concern  Tiaa 
created  a  substanliai  Interesl  during  ih« 
^asl  2  years  In  developing  procedures 
for  ensuring  thai  these  qualiletlve 
assesstnenti  of  risks  ore  consistent 

One  o(  Ihe  more  amblllous  of  these 
efforts  was  the  report  prepared  by  ihe 
IRLG  Risk  Assessmenl  Work  Croup 
entlUed  "SclentlHc  Bases  for  tha 
Identification  of  Potential  Carcinogens 
and  (he  Estimation  of  Risks. "'This 
document  repreaenia  tha  ludgmenl  uf  tbe 
agency  aclentlsta  on  the  scientific 
concepts  and  methods  used  lo  identify 
and  evaluate  substances  (hat  pose  ■  risk 
of  cancer  to  humans.  The  document 
describes  the  bases  for  making  a 
quahlalive  evaluation  of  whether  a 
particular  substance  presents  a 
carcinngenic  hazard,  and  huw  ihe 
results  of  epidemiuldgical  studies  dnd 
animul  bloassays,  along  with  other 
types  of  Infarmation.  are  to  bo  used  in 
making  that  evaluatUm.  The  document  Is 
currently  receiving  public  and  scientific 
review  and  comment 

Severot  other  efforts  In  (he 
government  have  also  addressed  ihis 
issue  The  National  Cancer  Advisory 
Odiird's  Committee  on  Environmeniiil 
Carciniigenesis  Is  preparing  s  document 
which  IS  similar  lu  (hat  prepared  by  iba 
IKLC;  The  Office  uf  Science  and 
Techniilogy  Policy.  In  the  Eaecutive 
OfHce  of  the  President  has  also 
prepared  a  similar  document 

Anoiher  step  lu  promote  consialency 
Is  ihe  effort  by  the  Naliunul  Cancer 
Inaiitule  to  disseroioaia  tha  results  uf  ita 
carcmogen  aasesamonla.  This  is  dona 
through  ihe  Clearinghouse  on 
Envirunmenlal  Carcinogenesis  and  via 
sn  annual  report  on  Carcinogens  NCF  i* 
required  lo  make  to  Congress  under  a 
recent  smandmeni  lo  ihe  NalluxMi 
Cancer  Act' 

Aairrstinjf  Hunran  ftisk 

Mnsi  of  Ihe  government's  sltentitm  un 
issues  reiaiing  lo  Ihe  assessment  of 
hbmMn  risk  has  been  focused  on  the 
Appropriateness  and  methndulugjes  for 
maidng  quantjlaiive  risk  asUmalea. 

A  number  of  different  estimaltoo 
lechniquea  have  been  proposed  and 
used  without  general  sgreemeni  about 
their  accu/Bcy  and  reiiabdily  Bncausa 
uf  ihn  sulwtaniial  uncarlainiies 

t44  »1  nMB>.jse^)  and /itM/ns/^  lAt  N<U)Ma/ 
I  ifn<*>  IntLtuf  Vul  84.        I  Outy  IW?Ul  pp 

'(^Jb  t  9ft~-azl  nil*  n  fmi*  e  Mcnon  2sa 
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involved.  11  ii  prohibly  not  poiiibU  to 
derermini  ^whether  ■  ipecific  tilimillon 
IBchnlquf  licarrecl.  It  l»  nevCrthtliii 
deiirable  for  ill  ijienciBi  uilng 
quanltriltve  eBrimaie*  In  iheir  regulatory 
program!  to  ihaka  luch  eirimatat 
coniitienily. 

A  major  purpoie  of  the  IRLG  Rlik 
Afieiimenl  Work  Croup  w«i  to  provide 
a  frameHrork  for  thii  coniislancy.  Their 
report  ("Scientific  Basei  for  the 
IJpntiftcaiion  of  Potential  Carcinogeni 
and  Esiimaoon  of  Riiki")  describes 
some  methodi  that  are  uied  in  making 
quantitative  eitimaiea  of  the 
Curctnugenic  ntku  poied  by  a  lubitance 
if  luch  riftli  einmalei  are  appropnale  or 
required  Thi»  report  diicuiiei  the 
variuui  qudniilallve  eiiimallon 
Ivcl^niquei  currenily  beinj  uied.  the 
variuui  prutiiemi  ■■■□cialed  with  luch 
eitimmiiin  ii>chniquf>i  and  rerummendi 
lhal  \he  ajirrK  ie«  include  the  reiultl 
from  onr  parlirular  technique  when 
undrriaking  qtianillalive  riik 
feitiniuiiuni  Thii  dncumcnl  ihould  lerve 
l>uth  lu  insurr  ihiif  ihp  agenciei  inlerprel 
dtfiu  cunitileniiy  and  lu  rrduL-e  ihe 
publiL  i  uni  erlamt)  at>uul  ihe  icieniiric 
■  nd  pi}liL-y  tiiii}(mvnli  lhat  the  agenciei 
mdkr  m  iheir  irilerprplalioni 

Regulatory  Policial 

lliilil  rm  enily  muii  «?ffi)rli  to 
cuiirdinale  tj^Bncy  aLiiuni  in  regulating 
ctiri:jnii|li>ni  fitruiud  upon  ihe  iCieniinc 
aipwiii  of  Ihe  rnKulaiury  prugrami — the 
(ifihnM  uf  futtitancea.  Ihe  •■teaiment  of 
hatards  the  etiimation  ul  riika  At 
iheae  become  belter  cnordina led.ihe 
emphrfiii  ii  ihifltng — parlicularly  with 
Ihe  edubliahmeni  of  iho  IRLC  and  The 
ReBuUtury  Council— lo  Coordinating 
Ku^rrnmeni  inlerveniinn  «•  well  Theae 
effdrii  atf  dpating  wilh  iiiuea  luch  aa 
■«-iii[itt  fPRuUitiry  prionliei  agreeing 
upon  K'bai  analyiei  oughl  lo  ba 
underlaiten  lu  aupport  regulaiory 
diriLi«inn»  coordinaling  ipectHc 
reoiilMiorv  iriton*  and  coordmaiing 
compliani.-e  moniianng  and 
enforcpmpni 

H*flfuhit,ir\  Prntriltrt 

The  tRLG  ri-gulalory  Dpvelopmenl 
Wnrli  Croup  la  reaponiible  for  lha  major 
effnrti  \o  roordinalaregulalury 
pridriiiRi  ■mnhg  agrncipi  It  hai  let  up  a 
proi:p»i  (rvhrreby  fiach  agpncy  ii  noliflad 
immediaiBly  ai  loon  ai  one  of  lha 
agenctei  brgina  lo  coniider  regulating  i 
pardf.uliir  ■ubiUni:ii  Wiih  ihia 
•  rrantifmeoi  ihp  ■^pnciei  are  awira  of 
one  annlher  i  pnorilipi  and  L-an 
repvaluaie  iheir  own  pnnniipi  in  vte«v 
of  olhrr  agpn<  y  plnni 
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OeciBion  AjtalyB^B  „ 

II)!  major  coordination  on  declalon 
analyiet  hai  raaullfd  from  Executlva 
■  Order        laauedby  Preiidenl  Carter* 
and  Tha  Naltonal  Envlronmenta)  Policy 
Act. 

The  National  Environmental  Policy 
Act  requlrei  each  agency  to  analyta  the 

environmental  implication!  of  Ihoie 
action!  which  may  have  a  tigtxincant 
Impact  upon  the  human  environment. 
The  Council  on  Environmental  Quality 
implementa  theie  proviilona  and  hai 
liiued  rrgulationi  governing  tKp 
preparation  and  proceaiing  of 
environmental  Impact  itatementt.** 
Mowever.  there  ii  lome  variation  among 
agenciei  regarding  how  and  when  they 
undertake  environmental  Impact 
aiaeiimenti  related  lo  regulatory 
acliviliea. 

ExecuUva  Order  1Z044  appllei  lo  all 
regutalioni  which  polenlially  have  a 
major  ecunomic  impaci  iiiue  by 
agenciei  within  the  Expruiive  Branch.  It 
require!  agenciei  propoiing  theie 
regutalioni  lo  undertake  regulatory 
analyiei  which  art  publlihed  for  review 
and  Comment.  The  Council  on  Wage  and 
Price  Sidbilliy  and  the  Office  of 
Management  and  Budget  have  prepaj'ed 
guideline!  regarding  ihe  content  of  Iheie 
analyse!  and  the  way  in  which  they 
•hould  be  done  " 

Selected  regulatory  anatyiei  are  alio 
reviewed  by  tile  Regulatory  Anatyaii 
Review  Croup  (RARC)  Thii  group  i| 
chaired  by  the  Chairman  of  the  Council 
of  Ecunomic  Adviiora  and  ii  made  up  of 
repreientatlvea  from  ihe  Office  of 
Management  and  Budget  and  (he 
principol  Executive  Branch  economic 
and  regulatory  agenciei  RARC  reviewe 
up  to  20  regulation!  a  yaar  (not  more 
than  4  from  any  one  agency]  which  it 
believe!  may  have  a  lignlficant  Impact 
upon  the  economy.  The  Implementation 
of  Executive  Order  12044  hai  reiulled  in 
lubitanllai  coniiitency  with  respecl  (o 
the  iiiuei  of  when  economic  analyiei 
will  be  cunducled  and  what  they  ihould 
contain. 

The  IRLC  Regulatory  Development 
Work  Croup  ii  alio  concerned  with 
what  analyiDi  are  done  and  how  (hey 
are  coordinated  among  (he  IRLC 
agenciei  The  IRLC  alio  hai  a  group  of 
Senior  Ec^tl^^tsti  tacoordinatft  th« 
economic  aiialyaei  carried  out  by 


■Ekacullio  Onlvr  120*4  1>npf«v<nt  Co«*mm«nt 
RifuUliOfia  '  tMiwd  by  lha  Ptvtldanl  ofl  March  13 

ir-a  lu  FH  icTiot 

-«J  Fl  Sagri  I  Movambn       ta7a  Pt  *V 
"Mamofandum  from  tVayl*  C  Cnnquul 
Aaaociala  Olr«t:lot  Mana|rfnanl  and  %^u\»iory 
Policj  Oflita  a(  Manaipmani  and  Budf«l  le  lha 
IWada  qI  Deparlmrnia  and  A(«fic»M.'  BubKct 
Cuidanca  Fm  RrfuUlorv  Analyaia  d«l»d  No««nb*r 
n  lars 


different  agenclea  and  lo  develop 
common  analytical  tooli  and  data  baiei 
that  could  be  uaed  In  theaa  analyiei. 

RBguhtory  AcUonm 

The  type  of  acilona  thai  regulatory 
agenciei  can  take  and  the 

conilderatlona  and  principlei  that  are  to 
b«  taken  Into  account  in  deciding  upon 
theae  acUona  are  largely  fpeciHed  by 
Congreaa  In  the  ilatulei  eilebliihing  the 
verioui  regulatory  programa.  However, 
there  ere  aeverel  major  efforti  to 
coordinate  the  agenciei'  actiona  within 
theie  itatutory  conatrainia. 

The  IRLC  agenclea  are  attempting  to 
coordinate  their  regulatory  actiona 
ihrvugh  the  Regulatory  Development 
Work  Croup.  Thia  work  group  hai 
Identified  the  hazardoui  lubitancei 
which  two  or  more  of  the  IRLC  egenciei 
ere  currently  conildering  regulating.  For 
each  of  theae  lubatancei  the  work  group 
hai  eilabllahed  a  ipecial  aubgroup 
compoied  of  key  o^lclali  from  the 
relevant  agenciei  Theie  lubgroupi 
have  (he  retponilbllity  for  coordinating 
(he  actlitiei  of  the  varloui  agenciei. 
enaurlng  that  they  ere  conalitent  with 
one  another  and  informing  (he  public  on 
what  each  of  (he  agenciei  la  doing  Ai 
part  of  (hli  effort  (hey  have  prepared  a 
document  entitled  Hotordoun 
Subglonceg  which  Had  24  lubitancei: 
lummarizea  what_li  known  about  their 
health  efTect*: 'production,  and  uie:  Uiti 
the  regulatory  authoritiei  under  which 
action  ii  being  taken  or  coniidercd: 
indicatei  certain  regulatory  inuei  (hat 
have  eriien;  and  feta  forth  (he  agencjfi* 
propn led  I chedu I e  of  regulatory  y 
activities. "  The  Information  in  ihfi 
^document  ii  being  updated  lemi- 
annually  by  an  I^LC  publication 
entitled  Regulotofy  Reporter. " 

The  Regulatory  Council'a  "regulatory 
calendar"  ahould  alio  ferve  ai  an 
Important  coordinating  mechaniim  '* 
The  calendar  cor^aini  %  Hating  of  all  the 
Important  rulei  ind  regulalloni  that  the 
agenciei  ere  working  on,  the  benefiti 
end  colli  anticipated  to  reiull  from  the 
agency'i  regulatory  action,  and  (he 
alternative  actioni  being  coniidered. 
The  preparation  and  public  releaie  of 
thii  calendar  ihould  lerve  to  increaie 
(he  conililency  of  agency  intervenlioni 
In  addition,  the  itaff  of  The  Regulatory 
Council  will  examine  the  lubmiiiioru  (o 


>*lnlari|anc]r  Rvfulaiory  UiJaon  Craup 
Hoiordoui  SubmtancrttWaatHittlon.  DC  US 
Covammcnl  Phnlini  OfTioa  tWcvmlw  1.  lerS) 

"lnrtTaf*ncy  RpfuUlory  tlalton  Croup 
Itrfu/atorr  Heporlti  Vol  L  laau*  1  puhtiah*d  tuna 
ivre{w«.hinai«v  DC  US  Go^ammtnt Pnnhni 
Officl 

"TH*  flnl  cilandir  waa  puhiithcd  in  <h«  F^dtrat 
Kfiiirr  on  Tabniirr  IE  lera  ,  m  F»d»ral  Hegitirr 
njaa-iiBia 
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idintifypoMiblioooilictt.  \^ 
inconiiilf  ncift.  or  Initancii  of  ovirUp. 

ExKutivf  Order  120M  (md  NEPA. 
whiro  •pplkablf )  ilto  rvquiret  alinciat 
10  inalyi*  propottd  (niarvanltona  ind 
lha  rtatonabta  •Itemaiivt  maana  d 
InUrvtntion  in  tha  aconomic  (of ' 
tnvironnipotal)  Impact  atatamonts  tbey 
•rt  required  lo  preparo.  The  tcooomic 
impact  ttatamentt  art  rvviewed  by  tfaa 
Council  on  Wage  and  Price  Stability 
which  attempts,  among  other  things,  to  ' 
identify  any  incoTuistencies  among  tha 
agencies.  Whsrt  potenUaiiy  saHoui 
Inconsistenclea  appear,  (he  proposed 
intervention  may  ba  referred  to  thr  . 
Regulatory  Anafyels  Rrview  Croup  lor 
mora  intensive  consideration.       .  ■   c  ' 

The  potential  for  coordination  ani^^lha 
benefits  thatcen  result  if  the  agenciea 
<  do  work  ctoBily  together  ittn  clearly 
demonstrated  in  the  refxdation  of  ■ 
chlorufluorocarbons. 
Chlorofluorocarbons  ware  at  ona  time 
uBpd  extensively  as  propellante  in 
aerosol  spravs.  among  other  usas.  Tbey 
wart  found,  however,  to  be  causing  e 
polenltally  serious  depletion  of  ozone  In 
the  etmosphere 

Various  Bclonlific  iiudtes 
demonslraled  that  such  depletion  could 
heve  very  serious  long  range  impacts  on 
'  health  and  the  environmanL  Three 
agencies.  EPA.  CPSC  aad  FPA.  bad 
partial  jurisdiction.  When  it  became 
evident  that  there  was  a  polenlially 
senous  problem,  these  egenctaa  met 
together  to  conaider  posaibls  regulstory 
responses.  As  a  resulu  they  develuped  a 
loint  regulalury  approach  thai  embcviied 
agreement  on  the  actlcna  that  each  of 
Ihe  egoncles  would  take  and  the  liming 
of  these  actions  This  arrangement 
resulted  in  one  of  the  agencies  (CPSC) 
agreeing  to  take  no  action  al  all  becauae 
It  would  have  dona  tittta  more  than 
duplicate  what  the  regulations  of  the 
other  two  egenices  would  accomplish. 
This  cooperation  anabtad  ths  three 
aflenciea  to  announce  jointly  what  each 
of  them  would  be  doing  and  when, 
eliminating  any  uncertainty  about  the 
•pacific  Interventions  that  were  plsnned. 
The  agencies  also  Jointly  undenook  to 
sponsor  eddllional  research  on  the 
problem  to  delermme  whether  farther 
actions  with  reaped  lo  nonaerosol  uses 
of  cloroflurocarbons  were  needed  apd 
how  any  such  Intervenfion  could  most 
afTlclently  occur 

Monitonng 

Ambient  and  compliance  ntooltoring 
are  Important  aspects  of  any  regulatory 

[irogram.  Ambient  monitoring  tnvolvee 
dentifylng  the  SKlstenca  of  poienttst 
carcinogens  In  pieces— a  g..  tha  air.  food 
products,  consumer  prtiducis.  tha 
workplace — whrr*  pitopie  may  ba 


•xposed  to  ihem.  Complianc* 
monitofing  [nvolvas  datjirmlning  ' 
whether  sourcta  of  these  corttaminant* 
art  conplylng  with  regulations  to 
conirol  peopUVakpOiure^to  such 
•ubstancas.  >  V 

In  tfaa  paat.  lha  mala  coordinalkin  of 
monitonng  haa  relulted  f/eom  the 
regulatory  agencita  using  data  coUacted 
by  other  data -collecting  agenciea  auch 
^  as1(EW*a  Canter  fbr  Health  StaUsUca. 
Receotly.  the  toord^fiatlon  of  ambient 
mooitoHng  hae  beea  looked  «t  injraatar 
"detail  bv  an  interagency  coinmiitea 
eatabllshed  by  th^Coundl  bo    * ' 
Envircnmental  Quality  to  ravlew 
anvironmental  data  add  monitoring,  by 
-  the  Interagency  ToxiC'Su6stancf  a  Data 
^  Committee,  by  the  IRLG  [nformaUon 
"  Exchange  Work  Group,  and  by'tha 
SpiUct  '^  Manegem«nt  and  Budget. 
Various  afforta  hiive  also  ba&a 
ondertaken  to  coordinate jSjmpIlanca 
monitoring  through  the  IRLG 
Compliance  and  E|j|TorceiDent  Wo/k 
Group  end  vaiioiii  raBioaa]  lALG  . 
organizations.  '/ 

Th«  President  established  the  CEQ 
Interagency  Ti^sk  F^rte  on 
Bxiv iron mentar  Data  and  Monitoring  in 
his  Environmental  Maasage  of  May. 
1077. ••This  task  forca  has  undertaken 
an  axtenslva  review  of  tha  governmanl's 
aborts  to  monltoralr  pollutants,  wateir 
'pollutants,  ariid  other  eovlronmeDtat 
chare olerisUcs.  However.  II  haslleferred 
conaideretlDn  of  carclnbgeQ^and  toxics 
monitoring  t9)he  Interagency  Toxic 
8ilb|itances  tioia  Committee. 

ThV  Interagency  Toxic  Substances 
DataCotnmilteej^aa  established  by 
aection  4(e)  of  The  Toxic  Sub^Tlances 
Qintrol  AcL  Ita  purposeis  to'fscllllatej;>, 
the  exchange  of  tnformatlon,on  (oxic 
substances  amoi!g  agencies.  Althtiugh 
the  focus  is  on  inKirmatlon  exchange.  It''  ^ 
musl  also  consider  who  ehould  collect 
the  Informatioii  and  how  they  ahould 
,  collect  It.  The  Issues  being  addressed  by 
this  Intarageruiy  committee  are  cloaety 
coordinated  with  those  being  addressed 
by  the  fRtC  Information  Exchange 
Work  Group,  which  serves  a  similar  role ' 
among^i  IRLC  agencies.  Howevar. 
nailher'af  these  afforta  has  yet  ted  to  an 
Intensive  effort  to  Improve  the 
coordination  of  ambient  monitof'lng 
activities  by  the  different  sgepcias. 

The  coordination  carried  out  by  (ha  >. 
Office  of  |>1ansgej(hent  and  Budget 
occur*  primarily  with  reaped  to  the 
budget  Bubraiesions  of  the  Individual 
agencies  end  l(t.lhe  clearenca  of  the 
forms  which  will  be  used  lo  collect  the  t 
Intbrmailon  The  coordlnstlbn  of  data 
collection  efforts  is  further  amphaslied 


In  Tha  Raguletory  Reform  Act  of  1P7B 
•uhmitted  lo  the  Congress  by  the 
President  In  Msrch.  1070. 

Thera  Is,  however,  a  signlflcsnt 
Increasa  In  the  coordination  of 
complianca  monitoring  by  tha  agencies. 
In  the  egencies'  regional  offices. 
Inspectors  from  each  agency  are  being 
educated  about  the  programs  of  the 
other  agencies.  A  proceis  for  referring 
possible  vlolstloni  of  another  agency's 

I  regulations  to  that  agency  has  also  been 
instituted.  The  IRLC  Compliance  end 
Enforcement  Work  Croup  has  developed 
tha  educational  materials  and  the  forms 
being  used  In  this  effort  This  work 
(roup  Is  elso  exploring  the  possibility  of 
•uch  furiher  coordination  as  Joint 
Inspections  (whera  Inspectors  from 
different  agendea  Inspect  a  site  jointly) 
end  cross-over  Inspections  (where  the 
inipectors  fron^ona  sgency  Inspect  fur 
other  agencies  aa  well  es  their  own). 

An  important  contribution  to  such 
coordtnatiod  may  result  from  e 
demonstration  project  in  New  Jersey 
conducted  by  the  Environmental 
Protectloo  Agency  In  essoclation  with 
the  IfU^  Information  Exchange  Work 
Group.  A  serious  hurdle  to  better 
coordinaUon  has  been  that  the  different 
agencies,  and  often  different  programs 
within  the  same  agency,  tio  not  use  the 
same  meana  for  Identifying  Individual 
facilities^elng  controll^.  The  New 
Jersey  project  Is  exploring  the  feasibility 
of  developing  a  "common  code"  system 
of  identifying  faclllUes.  If  such  codes 
were  used  lo  identify  facilities  and  sites, 
one  could  quickly  Identify  how  each 

jt-agency  is  involved  with  any  particular 
factltty  or  site,  when  anv  agency  last 
Inspected  the  facility,  whether  any  and 
what  typa  of  violationa  have  been 
ibund.  etc. 

Eofotcement 

•    Tha  primary  coordination  of 
enforcement  policies  Is  cjcurring 
through  the  IRLG  Compliance  and 
Enforcement  Work  Group  and  IRLC 
co6peration  among  the' regional  offices. 
In  addition  to  lha  training  of  inspectors 
and  the  referral  of  violationa.  there  has 
been  Increasecf  mutual  support  of 
enforcement  ectione  through  the  aharing 
jpir  laboratory  facilities.  Information,  and 
tx^nfrt  wllneases  among  agenciea.  and 
by  Ih.e  agencies  undertaking  special 
inyealigalions  for  one  another. 

Agency  coordination  is  also  Important 
In  responding  to  emergency  episodes, 
euch  es  spills  or  plantiaccidents. 
Involving  the  release  of  toxic  chemicals. 
The  Toxic  Subslances  Stralegy 
Committee  established  a  special 
aubcommittee  to  address  this  problem  It 
has  concentrated  upon  Improving  the 
j^sponae  capacity  al  the  State  and  local 
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ievitf,  b«Mir  or|anliin|  EPA'i  rt iponM 
•yilim.  and  achiivini  btlttr 
coordination  b«lwaan  EPA,  tha 
Depanminl  of  Traniportalion.  and  tha 
pnv«t«  tpctor.  In  addition.  Ih«  IRLG  • 
•llffnci««  havff  d«vtlopvd.  il  both 
regioniil  and  htadquarten  Uvali, 
emrrgpncy  nolirtcation  ichemea  and  - 
emergency  reiporiM  plana  to  deal  with 
»uvh  cpifodri.  ThcM  ara  currentiy  being 
inirfiratrifwlth  thr  nitional  reiponM 
f  viirm  eilitblnhi  d  b)  The  Clean  Water 
Acl  ItnvoK  ins  the  Council  on 
En\ironmenl«l  Quality,  the  Department 
of  Transportation,  and  EPAf  to  reipond 
lo  0)1  and  hdiardouf  ■ubilancea  ipUlt. 

Concluxion 

Thii  appendix  deicribei  lome  of  tha 
onjiolns  coordination  effort*  which  an 
mutt  rrle\  nnl  tu  the  reftulalion  of 
carxinagrn»  AdditiunsI  effort!  ara  alao 
ocLurrinii  in  arcai  |ei»  directly  related. 
Furlhvr  Inf^rmtiliqn  about  the  acllvitiae 
of  Ihe  ma|ur  courdinellng  efforti  can  be 
oblamed  b)  conlacling  ihe  following: 
liilnrij|Fnr\  Krgulilory  Laiion  Croup,  mi 

IBih  Sirrri         (RcHiin  SUO)  Wiihln|lon. 

D  (■  ivziy 
Thr  RptiiiU<i>rt  fcunc  it  Npw  Ek»culivi 

Otitic  RuildinH  rzO  [^Lkion  I'lica.  NW.. 

V\ath>nt;l.>n  [)  C  204U) 
NMiKinal  Citni  rr  Aitviior>  Board.  Nailona! 

Cant«r  ln«iil>.lF  Public  llpillh  Bcrvlci. 

\J  &  UppMrtmrni  of  M^Mllh  Edur.alion.  ind 

Wtlldio  ono  RoLhviIU  Ptlti.  D<:liicida. 

M<irUrtnd  J(UI4 
N4ilitin<il  Tukituli)|ti  Prugrim  Nilionil 

tniliiutp  nf  r.nMrunmFniiil  Mrtfllh  Bclincva, 

PuIiIk  ttfMlth  Sprtica  P«p<irtinrni  cA 

Hrilih  F.tjMi<iii»n  ind  Wdlir*  Briheida. 

KLir^Und  ^HiM 

Table  1— Interagenc)  Coordination 
Efforti 

0\  vroif  CtHtrdnaliun  f^U.rlt 
Offi.  »  ul  lk.t.inai|i>inFnl  ind  Bud||rl 
Bud|{pl  pfFp^'Mliiin 


rip. 


Iu«i(  hiihdjntFt  Slirfipgi  Ctimmiitfr 

fTSCC) 
Reiulilor)  Council 

Inltrapenr)  Rrguljtan  Li«i*nn  Croup  (IRLC) 
CummtriifF  tu  CiKiriiinatp  Tokicoluty  ind 

Rpliiipd  l>Tiisrami  (ll£W] 
N<ilion<il  TD«»coTni>  Program  |NTP) 
Siliunal  Cancar  Aoi  iiory  Boird 

ldtnttif\  ing  Can inttgen* 


Tiaiinf  Priorttien 
►fTF 

Inltrefency  Tenie  Sub«t«nce«  T»ttln( 

CommiMta 
NO  CKemtcal  BalectioA  Commlttie 
Condud  of  Sludlit: 
Manuila  of  recommended  Iritlnf 

procedurea  (e  f .  NO) 
Good  Laboratory  Precticei 
IRLC  Teitini  Standafda  and  Cuidalinea 

Work  Croup 
IRLG  Epidemiology  Woii  Croup 
Vertoua  tniemationil  idoni 
Aiietitng  Human  Riik: 
IRLG  Riili  Aiaeiimrnt  Work  Croup 
OfTtce  of  Science  ind  Technology  Puhcy 
NCI  QearinghouM  on  Envlronmentil 

Carcinogen! 
Annual  Report  of  NO 
Nillonil  Cancer  Advliory  Dnart] 

Commiltefl  on  Environmrntal 

Carcinogen! 

KeguJaloiy  Poficieu 
Regulatory  Priurltiei 

IRLC  Rrgulilory  t>tvclopminl  Wurk  Croup 
TSSC 
Deciiiun  Analyiei: 
Nilional  Environmental  Policy  Acl 
Ekecutivi  Order  I20H 
Regulatory  Anilyili  Reviiw  Croup 
(RARC) 
Regulatory  AcHonr 

IRLC  Regulatory  Deviloptnpnl  Croup 
Rpgulitury  Council 
tAicutlvi  Order  12044 
Moniloring: 
Control  Dati  Collection  Agenciei.  Cenlir 

for  Maalth  Blitlallci 
Iniaragency  Tokic  Subitancei  Dili 

Commlilei 
IRLC  Informiiinn  Evchangp  Work  Croup 
Ollici  of  Minagrment  and  Budgel 
Survey  cleirinca  function! 
BudgPl  prepirallan 
tRLG  Compllincp  and  Enrorcemftnl  Mork 
Croup 

IRLG  regional  ictivitiei 
Enforcement 
IKLG  Compliance  and  Enforcempnl  Work 

Croup 
IRLX;  regional  acllvitlei 
TSSC 

Naltondt  Reaponii  Syalam 
imooi  •v-jiweruca  i^-ta-m  lUiMi 


IKIX.  RpapMr^li  Ptannmf  Murk  OmuB 
TSW. 

Inter »||pnry  Tuvic  Subatantpi  7, fro  Baaed 

RudRPt  An<il>aia 
NTP 

Nal»i>n«l  Cancel  Advliury  Buard 

Naliunal  Cam  pr  |n»utule  CIpannghouee  for 

RnMfnnmpnial  C<«rcinnDPna 
IRK,  (Hp^rniivc  ttpatlh  tniliali** 
CO  HP 

InrtrraKpni  t  Ci>llialiarali«p  Croup  on 
F.nvirMnn>vnlal  Caninug*ni 


432 


AIHC 


AMERICAN  INDUSTRIAL  HEALTH  COUNCIL 

Ul  J  K  STREET.  N.W,  SUITE,  101.  WASHINGTON.  O.C.       •      (JOJl  »"-Ofl»0 

\ 

November  15,  1979 


37^ 

Toward  a  Sound  National  Cancer  Policy 
AIHC  Comments  on  the  ^Statement  of  the  Regulatory  Council  Entitled 
"Regulation  of  Chemical  Carcinogens" 

The  purpoaeiof  this  memorandum  is  to  provide  suggestions 
of  the  American  Industj^iaJL  Health  Council   (AIHC)  for  the  improve- 
ment of  the  statement  Of  the  Regulatory  Council  entitled 
"Regulation  of  Chemical  Carcinogens"  released  September  28, 
1979  (44  Fed.   Reg.  600^8 ),4     We  do  not  believe  that  line  by 

line  comment  on  the  st^teSient  would  be  helpful.     Our  purpose 

^  I 

is  to  identify  those  ai-eas  where  we  believe  the  Council's 

'ii 

statement  could  be  materially  strengthened  so  that  the  statement 
embodies  the  latest  scientific  expression  of  the  state-of-the-art 
in  risk  identification  and  estimation.     In  the  letter  which 
this  memorandum  accoitpanies ,  AIHC  has  made  recommendations 
for  the  next  steps  to  be  taXen  to  develop  a  sound  national 
cancer  policy.     These  recommendationa  will  also  be  discussed 
briefly  in  this  memorandum. 

AIHC  vs/i  formed  to  coordinate  the  scientific  and 
administrative  resources  of  its  120  member  companies  and  60 
participating  associations  to  address  the  problem  of  regula- 
tion of  substances  which  present  a  chronic  health  hazard. 

Reproduced  with  tlmipermlsBlon  of  the  copyright  bolder  from  American  Industrial  Health 
Council.  Toward  a  SouHd  National  Cancer  Policy.  AIHC  Comments  on  the  Statement  of  the 
Regulatory  Council  Entitled  "Regulation  of  Chemical  Carcinogens. "  Washington,  1070,  20  p. 

(447) 


433 


ERIC 


448 


A  prima  obj.ctiv.  is  to  mobilix*.  the  •cientific  talent,  indus- 
trial sxpsrience  and  administrative  expertise  of  its  members 
to  assist  government  agencies  in  the  development  of  sound 
'carcinogen  control.    A  list  of  AIHC  members  is  attached. 

I.        Scientific  Risk  Assessment  Should  be  ^  * 

Improved  and  its  Use  Extended 

Within  the  specific  focus  of  regulation  of  particular 

substances  addressed  in  the  Regulatory  Council  stat7ment, 

there  is  an  urgent  need  to  develop  policies  which  will  provide 

a  basis  to  evaluate  for  regulatory  coneideration  the  rapidly 

increasing  number  of  substances  for  which  some  evidence  of 

possible  carcinogenicity  will  be  developed  from  the  greatly 

expanded  government  and  private  research  programs  and  the 

expanding  array  of  testing  methodologies. 

Mr.  Coetle's  public  statement  in  connection  with 
the  release  of  the  Regulatory  Council's  statement  tended  to 
obscure  rather  than  address  the  problem.     To  substantiate  the 
aesertion  that  "everything  does  not  cause  cancer \  he  stated 
that  only  500  out  of  7,000  chemicals  tested  have  been  shown 
to  cause  cancer.     However,  as  he  noted,  the  quality  of  the 
studies  on  7,000  substances  varied  widely.     He  referred  also 
to  a  19^9  study  done  by  Litton  for  NCI  on  120  pesticides  where 
11  were  found  carcinogenic,   but  the  protocole  followed  would 
probably  not  be  used  today. 

The  fact  that  nearly  one  half  of  the  substances 
tested  in  the  NCI  bioassay  program  provided  soma  evidence  of 
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carcinogenicity  in  animal  tasts  ia  probably  a  mora  accurate 
foracaat  of  the  outcome  of  the  enormoualy  increaaad  public  and 
private  teating  programs.    The  need  for  good  acientific  tools 
to  diecriminate  and  evaluate  different  riaka  ia  iiqportant  in 
fielda  other  than  industrial  chemicala.    This  concluaion  ia 
confirmed  by  the  recent  statement  of  the  Food  and  Drug  Adminiatra 
tion  that  '*many«  perhaps  moat#  foods  in  a  auperroarket**  may 
contain  '*an  inherent  carcinogenic  ingredient  or  a  carcinogenic 
contaminant  (in  contrast  to  a  deliberately  edded  carcinogenic 
eubatance)  .   *  .         (44  Fed.  Ro£.  59513.  October  16.  1979). 
The  importent  point  is  that  inqproved  procedures  are  necessary 
to  evaluate  carcinogenic  risk  and  ta  regulate  those  substances 
that  are  cercinogenic  according  to  the  risk  they  present. 

In  theea  circumstances  it  is  vitally  urgent  that  the 
government  develop  the  toola  to  assess  the  risk  presented  by 
this  vaat  myriad  of  substances  which  will  be  in^licated  by  some 
evidence.     Substances  very  greatly  in  carcinogenic  potency. 
The  Interagency  Regulatory  Liaison  Group  Report  (IRLG)  stated 
that  the  range  in  variation  in  potency  ia  more  than  a  million- 
fold.     (44  Fed.  Reg.  39a75)?^^e  range  of  hazard  from  these 
eubstances  will  be  much  greater^bacause  of  differences'"  in 
exposure  levels. 

It  is  indispensible  that  the  government  develop 
the  means  to  select  which  subatances  in  thia  large  end  growing 
group  should  have  regulatory  attention.     Scientific  identifica- 
tion and  quantitative  estimation  of  the  risk  are  essential 
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to  •nabla  lound  decisions  to  be  jtnade.     The  IRLG  Repott  is 
a  welcome  beginning  in  .^h*  development  of  objecjriva  scientific 
risk  assessment.     AIHC  has  conunented  <on  the  XRLG  Report  in 
detail.    A  summary  of  the  AIHC  comments  is  attached  to  this 
memo.     The  fu  of  the^  AIHC  comments  is  being  submitted 

to  the  Rebi^j^jfi^ozry  Council.  ^  %/ 

^Jy=yhe.  endorsement  of  th^' ^ijCRIiG /Report  ^by  the  Regulatory 
Cou^^js''  ij|' welcome,  but  we  are  disappoikted  in  three  respects. 

(1)  The  summary/primer  style  description  of  the 
"evidence"  of  carcinogenicity  results  is  a 
distortion  of  complex,   qualified  scientific 
principles. 

(2)  The  Regulatory  Council  does  not  encourage 
full  use  of  risk  estimation. 

( 3 )  The  COunci 1 ' s  statement  repeats  points 
from  the  IRLG  Report  which  public  input 
will   indicate  should  be  corredted,  modified 
or  qualified. 

(1)     The  statement  which  appears  to  be  a  key  to 
the  Regulatory  Council's  policy  that  "the  intrinsic  ability  of 
a  substance  to  induce  cancer  is  independent  of  dosage" 
(44  Fed.  Reg.   60040)   is  a  misleading  overstatement.  Where 
the  mechanism  by  which  a  substance  acts  is  epigenetic  je .g. 
tissue  damage)  a  threshold  is  likely.     (See  AIHC  comments  on 
the  IRLG  Report  at  III--12  and  111-13.)     Moreover  this  statement 
overlooks  the  significant  role  of  hormones  and  bionutrients 
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•uch  a«' Vitamin  A,  Cobalt,  chromium,  nickel,  solonium,  ate. , 
which  ar»  •aaantial  to  life  but  may  cause  cancer  at  high  doaea. 

The  statement  points  out  that  evidence  that  a  subatance 
is  carcinogenic  is  strengthened  by  teat  results  indicating 
carcinogenicity  under  two  or  more  test  conditions.    This  might 
be  correct  if  the  statement  referred,  as  it  does  in  the  next 
sentence,  to  "two  or  more  properly  designed  and  conducted 
tests."  (44  Fed.  Reg.  60040).     It  is  clear,  however,   that  the 
author  of  the  statement  intended  no  such  meaning  because  the 
parenthetical  clause,   "two  or  more  testa  or  test  conditions'* 
is  defined  to  mean  "at  two  or  more  dosage  levels,   in  both 
sexes,  or  in  two  or  more  animal  strains  or  species.-     To  suggest 
that  one  study  with  two  doses  is  the  equivalent  of  two  testa 
or  that  one  study  with  both  sexes  is  the  equivalent  of  two 
etudies  goes  beyond  any  assertions  in  the  IRLG  Report  or  eJ/sewhere. 

Another  example  where  the  Regulatory  Council's  Summary 
overstates  the  value  of  evidence  of  carcinogenicity  is  with 
reference  to  short  term  testa.      (44  Fed.   Ro£.  60040).  None 
of  these  tests  has  been  validated  so  that  different  laboratories 
following  the  same  protocol  consistently  get  the  same  result. 
To  suggest  that  results  of  such  tests,  without  specifying 
a  properly  validated  battery  or  the  design  and  conduct  of 
the  tests,   can  be  used  to  support  "regulatory  actions 
dealing  with  groups  of  substances  having  similar  chemical  or 
biological  properties"  elevates  Improperly  the  test  results 
which  the  statement  acknowledges  are  only  "suggestive, r  Combining 
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th«  short  term  t©»t«  with  another  criterion,  iimllarlty  in 
•tructuro,  which  also  is  at, beet  only  euggestive,  to  support 
regulatory  action  goes  beyond  any  proposal  by  the  IRLG  or  any 
agency  except  the  proposed  CPSC  policy  (43  Fed,  Reg,  25658) 
which  has  been  withdrawn,     (44  Fed,  Re£,  23821) •    The  limitations 
of  short  term  test  data  is  discussed  in  greater  detail  in  the 
AIHC  comments  on  the  IRLG  Report  at  II-lO  to  11-16, 

(2)  The  statement  fails  to  provide  leadership  for  the 
improvement  and  wider  regulatory  use  of,  quantitative  risk  assess- 
ment.    The  "minimum"  risk  assessment  called  for  by  the  statement 
consists  merely  of  qualitative  identification  of  potential 
carcinogenicity  of  a  substance  and  a  determination  that  people 
are  likely  to  be  exposed.     Other  significant  factors  necessary 

to  properly  quantify  human  exposure  "may  also"  be  included  in 
the  risk  assessir^ent  but  unfortunately  are  not  required  elements 
of  the  Regulatory  Council's  recommendations. 

Such  an  inadequate  non-quantitative  risk  assessment 
provides  no  guidance  whataoeyer  to  the  nature  of  the  risk, 
provides  no  basis  for  assess|.ng  alternatives  and  will  not 
enaDie  tne  agency  or  the  puj^lic  to  determine  whether  the  health 
benefits  from  the  regulation  bear  e  reasonable  or,  indeed, 
any  relationship  to  the  cclst. 

The  Regulatory  Council  should  und^line  t5i*o  impor- 
tance of  a  full  quantitative  rsisk  eotima^s^n  to  sound  Regulation. 

(3)  The  Council  inclu^s^-a^umber  of  -statemeiats 
from  the  IRLG  Report  wnich  KIHC  believes  public  cominen^/wiii 
show  should  be  corrected,  qualified  or  modified.     This  includes 
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•tat«in«nt»  which  fall  to  give  appropriate  weight  and  encouragement 
to  the  collection  of  human  data;  overemphasire  the  eignificance  of 
teats  at  maximum  toXerajted  done  and  positive  animal  test  reaulta; 
fail  to  omphasire  the  importance  of  comparative  metabolism; 
give  undue  weight  to  benign  tumors  and  fail  to  give  due  weight 
to  differences  in  route  of  exposur*;  fail  to  urge  selection 
of  all  methodologies  and  models  on  the  basis  of  scientific 
validity  rather,  than  conservatism;  and  others. 


by  the  government  in  quick  succession  without  evaluation  of 
public  inputx     The  IRLG  Report;   the  draft  Report  of  the  Toxic 
Substances  Strategy  Committees  (TSSC);  and  the  Regulatory 
Council  statement.     The  comment  period  was  extended  for  the 
IRLG  Report  which  forms  the  basis  of  much  that  is  contained 
in  the  TSSC  draft  report  and  the  Regulatory  Council  statement. 
Public  comments  have  not  been  evaluated.     While  the  Regula- 
tory Council  promised  to  include  modilcicatione  of  the  IRLG 
Report  in  its  statement,  it  is  very  unfortunate  that 
a  government  docviment  as  ^important  as  the  Regulatory  Council 
statement  should  be  Issued  before  public  comments  were  evaluated, 

AIHC's  comments  on  these  and  other  points  are  sum- 
marired  in  the  attachment  to  this  memo  and  are  developed  in 
detail  in  the  AIHC  comments  on  the  IRLG  Report. 


•Three  major  statements  on  cancer  have  been  published 


II. 


The  Scientific  Basis  for  Risk 
Estimation  Should  be  Strengthened 

Much  of  the  statement  by  the  Regulatory  Council 


either  characterirea  or  refers  to  the  scientific  input  to 
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tho  regulatory  process.     We  find  it  unusual,   therefore*  that  the 
Regulatory  Council  gave  no  guidance  to  the  agencies  to  assure 
that  regulation  is  based  on  the  best  available  science. 

Four  principles  should  be  enunciated  by  the  Regulatory 
Council  to  provide  direction  to  the  agencies  in  making  scien- 
tific risX  estimations  which  are  an  essential  part  of  a  regula- 
tory analysis. 


First,   the  scientific  functions  of  qualitative 
risX  identification  and  quantitative  risX 
estitnation,  which  the  President's  Office  of 
Science  and  Technology  Policy  (OSTP)  called 
"Stage  I*  in  the  regulatory  process*  should 
be  separated  from  the  regulatory  function 
which  OSTP  calls   "Stage  II",   where  societal 
values   (risks,  benefits,   costs,  safety 
factors  etc. )  can  be  expressly  considered 
by  the  regulator  in  deciding  what  action 


to  take  for  risk  avoidancer 

Second,  the  scientific  risk  assessment  should 
have  the  objective  o^  presenting  to  the  re- 
gulator (and  to  t.he  public)  the  most  objec- 
tive unbiased  asaeasment  based  on  scientific 
evaluation  of  all  the  facts.     To  acconplish 
that  objective,  the  scientific  analysis  must 
not  be  constrained  or  biased  in  some  undis- 
closed way  by  "conservative"  aaeumptions  or 
models.     Individual  scientJ.st8  may  be  conser- 
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vstivs'  or  liberal  but  aclence  must  be 
objsctlve.  ^ 

Third,  thfl  agsncies  should  reward  good 
■ciencB  by  recognizing  the  eignificance  of 
new  data  and  new  methodologies.    The  agencies 
should  be  open-minded  to  new  data/  parti- 
cularly aa  it  relates  to  the  validity  of 
the  extrapolation  of  animal  data  to  man. 
Fourth,   the  Regulatory  Council  should  ensure 
that  the  agencies  establish  consistent 
minimum  standards  of  quality  for  acceptable 
data  -  scientific  peer  review,  etc. 

The  Council  should  make  the  upgrading  of  the  science 
upon  which  the  *rsgulatory  agencies  must  rely  an  essential 
objective  of  its  policy  statement.    AIHC  gave  this  objective 
prime  priority  by  its  recommendation  that  an  independent  science 
panel  of  the  highest  qualifications  be  created  to  make  the 
scientific  risk  evaluation;  this  would  ensure  the  best  objective 
science  as  a  basis  for  regulatory  decisions.    The  Council 
ehould  also  take  leadership  in  encouraging  the  improvement  in 
ecientific  risk  estimation  by  the  regulatory  agencies. 

III.  The  Regulatory  Council  Should  Provide 

Guidance  to  Assure  that  Regulatory  Objectives  are 
 ^  Achieved  in  a  Cost  Effective  Manner  

s- 

The  coet  of  regulation  has  become  a  matter  of  urgent 
national  concern.     A  recent  etudy  prepared  ^or  the  Joint  Economic 
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ConsQittii  of  thi  Congriii  ■■tlmatid  regulatory  coata  for  1979 

(2) 

to  hm  over  ^100  billion.        Tha  $97.9  billion  cost  of  compliance 
component  In  that  totel  ie«  the  study  states,  "substantially 
undereetimated. " 

Thass  coit  conslderatlohe  highlight  the  Council's 
objective  to  help  eneure  that  regulatione  are  achieved  In  a 
coet  effsctiva  manner.    Tha  Council *e  statement  should  be 
amended  to  provide  guidance  to  the  agencies  in  the  following 
Important  reepecte . 

Firet,   as  ws  have  pointed  out  earlier,  supra  p. 6, 
ths  approval  by  the  Council  of  a  "minimum**  risk  estimation 
consisting  only  of  quelitatlve  identification  of  a  carcinogen 
and  an  observation  that  people  are  likely  to  be  exposed  provides 
rip  guidance  to  the  regulator  whether  the  beneflte  of  the  propoeed 
regulation  bear  a  reaeonable  relation  to  the  coet.     For  a  regula- 
tion to  be  coet  effective  requlree  consideration  of  alternatives. 
A  minimum  riek  estimation  provides  no  basis  for  assessing 
alternativee. 

Second^  a  report  by  the  IRLG  demonetratea  that,  with 

reepect  to  twenty  or  more  eubatancee,  two  or  more  of  the  regula- 

(3) 

tory  agencies  ere  considering  or  preparing  regulatory  action. 
In  soma  cases  mora  than  ten  different  statutes  are  Involved. 
Encouragement  to  the  agencies  to  coordinate  their  efforts  la 
a  good  beginning,  but  provides  no  guidance  on  national  prior- 
Itlee.     Reeourcee  are  limited  and,  abeent  some  consideration 
of  national  priorities,  coordination  becomes  a  matter  of  exchange 
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of  information  and  timing.     Th«  Council  should  racommend  that 
an  effort  be  made  to  determine  whether  the  benefits  from  the 
combined  efforts  of  the  agencies  bear  any  reasonable  relationship 
to  the  costs. 

The  Regulatory  Council  focuses  mainly  on  health 
benefits  from  regulation.  .  It  is  inf>ortan^  to  remember  in 
making  regulatory  decisions  that  there  are  other  benefits  - 
social  and  economic  benefits  derived  from  the  substance  and,  in 
appropriate  cases,  preserving  the  individual  choices  and  pre- 
ferences of  the  consumer. 

Third,  while  one  of  the  recommended  Regulatory 
principles  envisions  coordinated  development  of  multiple  agency 
regulations  controlling  a  specific  substance  or  problem,  the 
particular  criteria  espoused  by  the  Regulatory  Council  on  sub- 
stitutes may  be  inconsistent  with  that  principle.  Unlees  a 
coordination  mechanism  is  provided,   the  net  effect  of  multiple 
agency  reviews  of  substitutes  within  separate  statutory  authori- 
sations could  be  a  de^  facto  ban  of  all  functionally  equivalent 
substances  in  a  given  industrial/  consumer  area. 

The  Regulatory  Council  has  recognized  a  division 
of  each  agency's  interest  derived  from  its  statutory  mission. 
ThuSi  a  substance  regulated  for  its  risk  to  consumers  on 
the  basis  of  an  available  substitute  —  may  present  little 
risk  to  workers,  while  the  substitute  itself  may  present  a 
serious  risk  to  workers.     Two  agencies r  operating  within  their 
statutory  scope  and  guided  by  the  "substitution**  test,  may 
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•ach  take  fl«parat«  and  Inconalstant  regulatory  actions  on 
tha  alternate  eubetancee  without  regard  to  a  balancing  of 
the  relatl^  coneunier/worker  rleka  or  the  quantification  of 
euch  rleka  In  the  context  of  eocietal  need  for  at  leaet  one 
of  the  flubatances* 


Among  the  specific  charges  which  the  Preaident 

gave  the  Regulatory  Council  was  to  Improve  regulatory  management 

and  make  new  rules  more  coat  effective.     It  was  also  charged 

with  analyzing  the  cumulative  regulatory  Impact  on  economic 

sectors  facing  nultiple  regulatory  action.     The  Council  has 

not  adidreaaed  in  its  stat:ement  what  actionsyor  procedures  it 

plans  to  institute  to  ensure  that  the  agencies  will  follow  ther 

principlea  and  precepts  the  Council  haa  endorsed.     In  reissuing 

Its  statement  this  matter  should  be  specifically  addressed. 

The  Council  should  also  explain  how  it  will  assess  cumulative 

Inpact  upon  economic  sectora  facing  multiple , regulatory 

actions  and  how  It  will  assure  that  those  multiple  regulations 

are  cost  effective  and  that  the  benefits  ^r^^  bear*a  reasonable 

relation  to  the  cost.     ;  .       '     ff^:  \  '    '      0         ■  ■' 

■   ^  .  '*        '    ,        .  ' 

IV.  A  Souhd  Kdtiootfl  Cancer  Policy  Should*  ° 

.  Addreas..the^|Jhole  Probj|.em, Just  .a  Segment 

Ic^thit^jletfier  vhlq^^thia  meinorandiftii  ajpcoirpanies •  » 


AXHC  .has  urged' the '^uncl^^  take  two  iitpdrtant 
the  progress  to  a  sound  ndtlon^lr  cancexw policy. 
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*  f  ''    '  ' 

-  *  1.    Th«  Council  ihould  raiasue/for  pu)?lic  coiranent 

>^i,ty)^«  atatament  on  Regulation  of  Chemical  Carcinogana  <^tar  re- 
^  ^  iaauance  of  the  IRLO  Report  following  evaluation  of  public 
.     conunant.     It  ia  unfortunate  that  the  Toxic  Subatance  Strategy 
Committee  draft  Report  and  the  Council *a  atatament,  which 
w  are  interrelated  and  dependent  on  the  XBLQ  Report  in  a  aigni- 
ficant  way,  ware  all  iaaued  prior  to  evaluation  of  public 
input  on  the  underlying  XRLQ  Report.     We  are  confident  these 
commenta  will  not  only  lead  to  in^rovementa  in  the  varioua 
documentBf  but  will  alao  provida  aignificant  illumination 
'  of  factors  to  be  conaidered  in  a  national  cancer  policy. 

2.     AIHC  recommenda  that  the  Federal  government 
provide  a  forum  for  launching  of  dialogue  intended  to  provide 
a  better  and  more  sophisticated  understanding  of  the  relative) 
contributors  to  cancer  as  a  requisite  to  actions  which  govern- 
ment, -industry,  or  individuals  might  take  to  reduce  the  inci^ 
dence  of  cancer.     The  first  essential  step  in  the  development 
of  a  sound  nations l^ancer  policy  is  a  dispassionate,  objective 
and  conplete  statement  by  the  government .of  the  scope  of  the 
national  problem  and  the  predominant  causes  of  cancer.  The 
national  policy  should  be  designed  to  address  the  whole  problem, 
not  just  a  small  segment.     (Eminent  independent  scientists 
in  government,  research  and  universities  have  identified 

lifestyle  -  smoking,  diet  and  alcohol  -  as  the  predominant 
(4,5,6,7,8,9,10) 

cause  of  cancer. ) 

The  Regulatory  Council  statement  focuses  on  regulation 
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of  mariufdcturad  chamicalst    Thii  narrow  fooua  and  the  failure  to 
addreee  lifestyle  «■  the' predominant  cauee  of  cancer  reaulta 
in  a  diatorted  perapective.     Recitation  of  the  national  figures 
ae  to  the  medical  coata  of  caring  for  cancer  victims  and  the  loeae 
of  sarnings  of  thoss  wlto  disd  of  cancer  give  the  misleading 
perspective  that  the  Regulatory  Council  is  addressing  the  whole 
problem  in  its  statement  when  in  fact  only  a  small  segment  is 
addressed.     A  policy  based  on  that  distorted  perspective  will 
achieve  little  reduction  in  the  incidence  of  cancer  and  provides 
no  basis  for  assessing  the  priorities  for  research  and  other 
policy  ^bjectives  to  achieve  that  reduction. 

The  narrow  perspective  of  the  Regulatory  Council 
statement  also  leaves  the  erroneous  impression  that  the  predom- 
inant cause  of  cancer  is  industrial  pollution  from  chemicals 
added  to  food,  water  and  air  or  in  the  workplace.     The  table 
on  the  following  page  demonstrates  that  there  is  no  correlation 
between  the  growth  in  production  of  industrial  chemicals  and 
mortality  from  cancer.     The  mortality  rate  has  remained  essentiall; 
flat  when  measured  as  the  age  adjusted  number  of  deaths  per 
100,000  while  industrial  chemical  production  has  Increased  by 
many  orders  of  magnitude.     Use  of  incidence  figures  leads  to 
the  same  conclusion.     The  American  Cancer  Society  reports 

that  "[t]he  overall  incidence  of  cancer  has  decreased  slightly 
(11) 

in  the  past  25  years."*  Dr.  Phillip  Handler.   President  of 

the  National  Academy  of  Sciences,   referred  also  to  the  fact 

that  the  incidence  of  cancer  has  remained  "approximately  constant 
(10) 

for  a  half  century.** 
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Th«  aanavr  burc1«n  im  world*»wld««  impaotino  both  ln-> 

duatrial  anU  nun->induatrlal  nations.    Th«ra  la  no  dlfloarnibla 

trand  llnKing  national  aanaar  burdon*  to  industrialisation* 

Ths  World  Health  Statistics  Annual   ( 1972-1973 )  l^sinti fisd 

Scotland  as  ths  aountry  with  ths  highsst  rata  for  malsa  (on 

tho  baaia  ot  aga  adjuatsd  canoor  daatha  par  100«000).  Th« 

Natherlands  had  ths  highaat  rats  for  fsmalss.     Tha  United  Stataa 

is  ranKed  23nd  Cor  mon  and  2l8t  Cor  woman  behind  non-industrial 

(11) 

nations  auch  ae  Switzerland,  tforthorn  Ireland  and  New  Zealand. 

Dr.  Phillip  Handler,   Preaident  of  the  National  Academy 

of  Sciences,   stated  recently  thatt 

"The  possible  affects  of  all  known  man-niade 

chemicals ,  when  tota lied,  woul d  contribute 

only  a  miniacule  fraction  of  all  carcinogenesis 
(10) 

in  our  population." 

Dr.  John  Higginson*  Director  of  the  International 

Agency  for  Research  on  Cancer  said  recently  that  those  who  aeek 

to  place  the  "blame"  on  industrial  pollution  are  "confounded" 

by  the  fact  that  the  cancer  rate  in  Geneva,  Switzerland,  which 

has  no  industry,  is  higher  than  the  rate  in  Birmingham,  in  the 

(4) 

center  of  England's  great  concentration  of  industry.  similArly. 
in  tho  United  States  the  Third  National  Cancer  Survey  (1969-71) 
found  higher  rates  of  cancer  in  "clean"  cities  -  Minneapolis, 
Atlanta,  San  Francisco,  and  Dallas  ~  than  in  "dirty"  cities 
-  Detroit,  P'ittsburgh  and  Birmingham. 

The  state-of-the-art  of  scientific  risk  identification 
and  estimation  is  developing  with  almoet  explosive  speed.  The 
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n«tionAl  CAnavr  poliay,  tbvraCoirai  ahaulit  h«va  l3ui.lt  into  it  tha 
fusibility  to  tiiK«  naaount  of  naw  i1«valopiitanta«     Tha  HaQulAtory 
Counail  oppaAra  to  anaourAga  ganaria  iraoulAtionA <     It  that  ia  tha 
intandad  maaning  ot  tha  Counoil'a  stAtamanti   it  ahould  bo  ra- 
aVAluatadi     A  ganario  policy  can  aubatituta  adminiatrativo 
datarminationa  for  aciantifio  avaluation.     Tha  inflexibility 
of  ganaric  adminiatrativa  datarminationa  cAn  atand  as  a  bar  to  now 
daVQlopmanta .     The  convenianca  and  apaad  which  are  aaid  to  be 

tha  benefits  of  ganario  regulations  are  not  a  raaeonAble  trade-off 

■  J 

for  adminiatrativa  daterminatione  which  freeze  ^idienoa*  The 
Regulatory  Council  should  discourage  any  such  genaria  ragulationa. 

The  speed  with  which  new  developmeiits  occur  means 
also  that  any  policy  put  forward  today  should  be  reconsidered 
periodically.     Otherwise,  programs  which  have  lost  their  purpose 
will  be  continued  and  new  programs  which  are  needed  will  not 
come  into^ existence.     AIHC  stands  ready  to  asaist  the  Regulatory 
Council  in  the  important  task  of  developing  a  sound  national 
cancer  policy. 

V.  Conclusion 

We  hope  that  no  statement  in  thia  memorandum  will 
be  construed  aa  in  any  way  downgrading  or  minimising  the  impor- 
tance of  controlling  exposure  to  manufactured  chemicals  which 
may  cause  cancer.     Cancer  and  ita  causes  are  a  matter  o^  great 
concern  regardless  of  ita  source.     AIHC  and  responsible  leaders 
of  industry  are  committed  to  its  control.     Our  purpose  is  to 
urge  perspective  on  the  federal  regulatory  activities  which 
the  Council  addressed  in  its  statement  "Regulation  of  Chemical 
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CArainogdni**  An4  to  «i)Qg«it  U\«  nmxt,  it^p*  to  mvn  from  th« 
nitrrow  foau«  of  t\\m  Counoii'i  «tfttiiinant  to  «  nationAl  aAna«i: 
poUcy.  , 
MHC  itrongly  rsconunondv  that  th«  Higulatory 

pounaili 

X*      atnngthin  itm  ganiraliy  laudabls  ovirall  obj(iotiv«)«f 
but  aiarify  that  thm  ■oopi  of  tha  ■tat«m«nt,  nlatlncj^prlnalpally 
to  manufactUrad  chamlaal«»  adiJr«aaaa  only  a  rolativaly  ■jnall 
portion  of  thi  total  oauio  and  potential  control  of  canaar. 

2.      Stringthin  it/^uidanai  in  mattQm  of  ■aienaa  by 
■naouraging  greater  dav^opment  and  uao  of  ■cientifia  risk  aeaaflem«nt 
■marging  aci«ntifiG  dataT^and  balancing  of  banafiti  or  proposod 
ragulationa  againit  coata  of  compliance. 

^.      Exfrt  leadarahip  and  appport  or  aponaorship  for  tha 
IRLQ  to  cpn^rehanai vely  review  public  conunenta  on  its  "Scientific 
Baaee  fat*Mdentif ication  of  Potential  Carcinogena  and  Eatimation 
of  Rieke"*  (44  Fad,  Reg»   39858),  and  encourage  iaauance  of  an 
updated  document  by  IRLQ.     Subsequently!  the  Regulatory  Council 
ehould  reissue  its  ''Regulation  of  Chemical  Carcinogens**  statement 
to  reflect  the  revised  IRLG  document. 

.  4.      Support  and  encourage  a  federal  program  that  will 
provide  a  proper  categorization  and  setting  of  priorities  with 
reference  to  causea  of  cancer,   inform  the  public  objectively  as 
to  the  predominant  cause  of  cancer  and  initiate  changes  in 
policies  to  develop  a  national  policy  directed  toward  the  total 
cancer  burden. 
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Air  Proiiucti  k  Ch«tiilo4l4,  I  no. 
Aluminum  Company '^Jf  ^\»i«rlc4 
,AUUti  Ch<(ri1c4l  Corp. 
American  04k«rU< 
A<nir1an  CyanAiiiiU  Co. 
A<n«r1can  Ha«chit  Corp. 
AMOCO  Ch*ni1c*l  Carp. 
Apollo  Colors,  Inq, 
ARCO  Ch«mlcAl  Co. 
A<4n:o.  Inc. 

Aihlami  C}i«in1c4l  Co,.  Otv.  of 

AihUnd  Oil,  Inc. 
B4titich«  Corp. 
BASF  Wy«ndott«  Corp. 
QordtHi  Inc. 

Borg*W4mtr  Chamlcali,  01  v.  of 

Bora-Wamflr  Corp. 
0rUtQT-^ty•r3 
Buffalo  Color  Corp. 
Burlington  Industries.  Inc. 
.Carui  Corp. 
C«1andS«  Corp. 
Cirtalntaad  Corp. 
Champlax  Co. 
ChQsebrough-Pondi,  Inc. 
Chevron  Chemical  Co. 
Church  &  Dwight  Co. 
C1ba-G«1gy  Corp. 
Cities  Service  Co. 
Clorox  Company,  The 
Columbia  Nitrogen  Corp. 
Cosden  Oil  &  Chemical  Co. 
Oart  Industries  Inc. 
Diamond  Shamrocic  Corp. 
Dow  Chemical .  U.S.A. 
Oow  Coming  Corp. 
Castjnan  Kodak  Co. 
Eaton  Corp. 

C.  I.  du  Pont  de  Nemours  &  Co. 

Ell  Lilly  and  Co. 

Essex  Chemical  Corp. 

Ethyl  Corp. 

Evans  Chemetics,  Inc. 

Exxon  CheiiTlcal  Co..  U.S.A. 

Fairmont  Chemical  Co..  Inc. 

Ferro  Corp. 

Firestone  Tfr«  &  Rubber  Co. 
First  Chemical  Corp. 
FMC  Corp. 
GAF  Corp. 

General  ETectrlc  Co. 
General  Mills,  Inc. 


a4n<4r4l  Mill*  ammli;4U,  Ino. 
(l^argla  Hiclflo  Corja, 
Ooodrtch  Chtfiiilcal  Ca.,  t),f. 
Goodyear  Tire  A  UubNr  Cu, 
U.R,  QrAce  &  Co. 
(IreAt  Aiiictrlcan  Chamfcal  Corp. 
Qiiardlan  Chemical  Corp. 
Qulf  Oil  Chin\1c4l«  Co,,  Olv,  of 

Qulf  Qll  Corp. 
Hal  con  lUsearch  &  Uevtalopitieot  Corp.*^ 
Iterculdi,  Inc. 
Hofflnanu-La  Roche,  Inc. 
flacker  Chemicals  &  Plastics*  Corp. 
Mughson  Chemical  a,  Lord  Corp. 
ICt  Ajniirlcas.  Inc. 

International  Minerals  h  Chemical  Corp. 

Kay-Fries  Chemicals,  Inc. 

Koppers  Company,  Inc. 

Linden  Chlorine  Products,  Inc. 

Loctlte  Corp. 

Malllnckrodt,  Inc.' 

Merck  &  Co.,  Inc. 

MeHchem  Co. 

HIlllkeTi  Chemicals,  Olv.  of 

Hllllken  &  Co. 
Mobav  Chemical  Corp. 
Mobil  Chemical  Co. 
Monsanto  Co. 
Mooney  Chemicals,  Inc. 
NALCO  Chemical  Co. 

National  Distillers  &  Chemical  Corp. 

National  Steel  Corp. 

Neville  Chemical  Co. 

NL  Industries,  Inc. 

Northern  Petrochemical  Co. 

01  In  Corp. 

Owens-Coming  Fiberglass  Corp. 
Owens-Illinois,  Inc. 
Oxirane  International 
Pennv/alt  Corp. 
Pflster  Chemical  Corp. 
Pfizer,  Inc.,  Chemicals  01v. 
Phillips  Chemical  Co.,  Olv.  of 

Phillips  Petroleum  Co. 
Pope  Chemical  Cofp. 
PPG  Industries,  Inc. 
Procter     Gamble  Co. 
Quaker  Oats  Co. 
Rellly  Tar'^i  Chemical  Corp. 
Republic  Stael  Corp. 
Revlon  Foundation 
Reynolds  Metal  Co. 
Rhodia  Inc. 
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$h«ll  Chtflrical  Co.,  Olv.  of 

Shell  Oil  Co. 
Stauf f«r  Chemical-  Corop&nv 
Sun  Chemical  Corp. 
Synalloy  Corp. 
Tcnneco  ChemlcalSt  Inc. 
^  Co.»  (^^snerclal  Chemicals  Div. 
Union  Cartnde  Corp. 

Unlroyal  Chcnrtcal,  Div.  of  Unlroyal,  Inc. 

United  States  Steel  Corp. 

UOP.  ^i\c. 

Upjohn ' Co, »  The 

Velsicol  Chemical  Corp. 

Virginia  Chemicals,  Inc. 

Vulcan  Materials  Co.,  Chemicals  Div. 

Witco  Chemical  Corp. 
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APPENDIX  B 
AIHC  Commenta  on  the  iRtG  Report 

SUMMARY 

1,     The  IRLG  Report  Should  Affirmatively  Encourage  Good 
Science  by  Clearly  Distinguishing  Between  the 
Scientific '  and  Regulatory  Functions  

1.  The  scientific  function  and  regulatory  function  should 
be  clearly  distinguished.     The  scientific  function  of  riajj:  identifi- 
cation and  risk  estimation  should  not  be  mixed  with  the  regulatory 
function  of  deciding  what  reasonable  steps  are  required  for  risk 
avoidance.     The  objective  of  the  scientific  risk  estimate  should  be 
to  identify  the  most  probable  human  risk  based  on  evaluation  of  all 
the  data ,   with  an  Indication  of  the  precis  Ion  of  the  estimate .  The 
function  of  the  regulator  Is  to  assess  benefits*    safety  factors, 
costs  and  bther  {actors   relevant  to  the -societal/regulatory  deci- 
sion.     Interjection  of  "conaervatlvo"  models  or  assumptions  In  the 
scientific  evaluation  mixes  the  scientific  function  and  the  regu- 
latory function.     AIHC  agrees  with  the  Office  of  Science  and 
Technology  Policy  that  safety  factors  or  conservatism  should  be 
addressed  explicitly  by  the  regulator  and  not  concealed  In  some 
undisclosed  way  by  adopt lon,;j9f  conservative  factors  or  models  as 
part  of  the  scientific  evaluation. 

2 .  The  Report  shou Id  encou  rage  good  science.  Extrapola- 
tion models  should  be  selected  on  the  basis  of  scientific  validity. 
The  Report  should   reject   "conservative"  assumptions  such  as  a 
direction  to  ass  the  most  sensitive  model  for  extrapolation.  The 
Report   recognizes    Inter-species  differences  and  the  objective  should 
be  t<^  find  the  animal  model  which  is   the  best   surrogate  for  man. 

If  the  Report   makes  clear  that  the  most  valid  scientific  extrapola- 
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tion  nwDdsla  will  b«  uj«d  and  conparativs  metabolism  wd.ll  ba  ui«d  to 
••Ittct  th#  most  valid  animal  model,  it  will  sncourage  the  develop- 
ment df  thtt  data  end  fncourage  good  science. 

3.  The  IRLG  should  examine  the  Food  and  Drug  risk 
analysis  of  aflatoxin  in  peanut  products.     FDA  used  humah  epi- 
demiology to  select  the,  best  animal  model  and  attempted  to  make 
tJie  most  probable  risk  estimation  without  conserv«itive  assunp-* 
tiona..     The  regulatory  options  were  realistically  analyzed  based 
on  the  scientific  risk  estimation. 

4.  To  assure  the  highest  quality  and  impartiality  of 
the  scientific   risk  estimations  AIHC  has  proposed  the  creation  of 
a  science  panel   selected  from  nonUnses   named  by  the  national 
scientific  academies  and  associations.     The  Office  of  Science  and 
Technology  Policy  has  also  proposed  a  actence  panel  as   part  of  the 
National  Toxicology  Program  under  a  committee  from  the  regulatory 
agencies.     AIHC  believes   that  there   is  greater  assurance  of  aepara- 
tion  of  the  scientific  and  regulatory  functions  and  of  impartiality 
if  a  panel  Independent  of  the  regulatory  agencies   is  created  as 
proposed  by  AIHC. 

II.     There  Should  Be  Significant   Modifications   in  How  the  I RLG 
Would  Qualitatively  Identify  Carcinogenic  Hazard  

1.     The  Report  biases  the  qualitative  tde nti f teat  ton  of 

carcinogenic  risks   by  conservative  assumptions.     The  result   is  a 

drive  toward  zero.      Al 1  test   results   should  be  evaluated  for  quality 

and   relevance.     There  should   not   be  a  bias   in  favor  of  positive 

results.     All   should  be  evaluated  to  determine  whether   they  are 

valid  evidence  of  carcinogenicity. 
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2.  Th«  Report  r«cogniz«9  intcr-spacitts  matabolic  differ- 
•ncas*  but  in  its  bias  in  favor  of  positive  results,   fails  to 

givs  appropriate  scientific  weight  to  the  metabolic  differences 
between  nSan  and  t:he  teat  animal.     We  urge  the  IRLG  to  encourage 
development  of  comparative  metabolic  data  by  assuring  that  the 
data  when  available  will  be  used  to  improve  the  validity  of 
extrapolation  from  animal  data  to  man. 

3.  The  Report  places  undue  weight  on  short-term  tests. 
Urttil   the  tests  have  been  validated,    they  should,    as   the  Office 
of  Science  and  Technology  Policy  and  the  International  Agency  for 
Research  on  Cancer  propose,    be  used  only  as   screening  devices  for 
further  testing. 

4 .  Th e  I RLG  has   adopt ed  th e  hy pot h es is   that  ail  e xpo- 
sures   to  carcinogens   are  additive.     Although   there  is  evidence  of 
additive  or  synergistic  effects   from  exposures   to  some  carcinogens, 
the  Report   Ltaalf   recognizes   that  many  substances  act  as  inhibitors. 
The  Report  should   Identify  the  assertion  of  additlvity  of  exposure 
as   a  hypothesis  to  be  examined  in  each  case.     Where  the  data  support 
a   conclusion  of  additive,    multiplicative  or  inhibltive  effect, 
these  data  should  be  used  in  the   risk   estimation.  ^ 

5.  The  IRLG  falls   to  giv«  due  weight  to   negative  human/' 
epidemiological  studies.     Wo  urge  the   I RLG  to  adopt   the  more  / 
balanced   vi»w  of   the  National  Academy   of  Sciences   and   the  EPA/ 
Negative   epidemiology  can  ^erve  to  mark   the  upper   limit  on  ^utna  n 
risk   and  to  <^s9eas  tha  extrapolation  of  am. ma  I  data  to  ma n , 

6.  The   IRL-G  repor-t.    by  a  determination  that   induction  of 
r.j.  ^  n  '.amo  ra    is    tna    equivalent   of    induction  of   rTialignant    t  a  mors  , 
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dlir«9ard«  th»  «cl«ntlflc  reasons  for  making  distinctions .  AIHC 
m^rsss  with  ths  Intsrnational  Agsncy  for  Rasaarch  on  Cancer  (lARC) 
that,  if  a  substanca  is  shown  to  induce  only  banign  tumors,  further 
investigation  is  required.    AIHC  also  urges  the  IRLG  to  consider,^ 
as  proposed  by  the  lARC.  the  limited  weight  to  be  given  to  certain 
mouse  neoplasms  in  evaluation  of  carcinogenicity. 

IRLG  recognizes  that  potency  of  carcinogens  varies  by 
several  orders  of  magnitude.     A  substance  which  induces  only  benign 
tumors  is  of  a  completely  different  order  of  activity  than  one  that 
produces  highly  malignant  tumors. 

To  lump  all  substances  that  may  be  ca  rci  noge  nic  is 
scienti  f  ical  ly  u  nsound  and  co  nf  ou  nda  the  'a  ov  n  comme  rrts  on 

potency . 

7.     Historic  experience  in  st  rai  na  of  tea  t  animals  to 
assess  teat  resu 1 ta  must  be  used  with  caut io n.     The  incide nee  of 
spontaneous  tumors  may  change  in  a  colony  over  a  period  of  time. 

III.     The  IRLG  Report  Should  Support  Scientific  Risk  Estimation 
Methodology  Selected  on  the  Basis  of  Scientific  Validity 

1-     Rlak  quantification  methodology  including  selection 
of  mathematical  models  should  be  made  on  the  basis   of  scientific 
validity*    not  conservatism. 

2.      It  may  be   reasonable  to  use  a  single  mathematical 
model  to  make  preliminary  risk  evaluations  in  setting  priorities- 
Risk  estimation,   however,    should  not  be  made  using  conaervative 
models  or  assumptions  which  improperly  inject  societal  /  regu  la  tory 
values  into  the  scientific  process.     The  objective  of  the  scientif- 
ic function  is  to  estimate  the  most  probable  human  risk.     L'se  of 
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praaants  a  Vorit:^cia|i  aatlmait^  ^iaajid  .In 
ha^, 


aoma  undi-acloaWd  way,,  '  Tha'^A  riak  *o^ya¥.8  .gf  ^latoxin  uaad/^  ■  «v 
•hunan  data  to'  Mlact  tha  tast  apaclaft"  nidaj  liXs  roan^4nd  to' i^lXAt^  * 
•  axtrapolation  robdala.'    Wa  urga 'IKLG  to  uaa^^  similar  ^pp^«£acl},  = 

/athaA^ical  -mpdaia.  ahoul^  ^f^^^^c^tad  for ^.s^WI^ifi'c"^ 
not  aalacting^^^^^odil'^a  a  gari^a^ica^ly 
ZRX.G'to  axp^^^a.^a^y  opon-raindedneas  in 


,  . — —  ^^^^,^^^^^!:jn^\^ii!li\]f^t  ^ati3tica4*.«vaiua- 


IRLG  to  encQU 


ga  and 


narit.     IRL5^%ifiis  eorraS' 
valid  looda'l.     AIHC  ut 
^a^laction  off  a^  mod' 
tj.on  of  goodnas 

auppoft  th«  iinprovemertt  ofl  models .     The  model  selected  ahould  alao  <j 
reflect  "tii^^  biological  data.     *hie.  linaar-through-zero  and  one-hit 
modela  whl^h  tha  Report  emphasizes  are  Inappropriate  In  those  cases 
where  ^he  mechanism  la  epigenetic. 

AIHC  urges  the  lElLG  to  establish  guidelines    for  evalua- 
tion and  selection  of  modelai 

Becauae  no  model  can  at  present  be  selected 
generlcally  on  the  basis  of  scientific  merit, 
several  models  should  be  evaluated  In  each  case 
and  those  with  the  highest  relative  validity  used 
to  generate  a  bracket  of  human  risk. 

By  evaluation  of  all  data  and  exercise  of  scien- 
tific  judgment  Che  most  probable   risk  can  be 
estimated . 


4.      [PXG   recognizes   the   importance  of  pharmacoki  net  lc 
data   In  qxja  L  i.  ta  1 1  ve   risk  Ide  nt  i  f  t  ca  t  to  n  but  does    not  underline  the 
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in«portanc«  of  uaing  th«9a  data  in  atsascing  tha  appropriatena&s 
of  a  modal. 

5,    Riak  aatlnatlon  procaduraa  ghould  usa  human  apidain- 
iologlcal  data.     Tha  IRLG  should  racognlza  tha  use  of  lugativa 
human  data  in  indicating  tha  uppar  bound  of  human  risk. 

IV.     Procadural  Safaguards  to  Assura  Dua  Process  in  the  Identifi- 
cation^  Estimation  and  Evaluation  of  Human  Risk  

Pralininary  risk  assassments  made  for  purposes  of  priority 

satting  should  not  b«  used  to  -blacklist"  a  substance.  The 

comraarcial  conaaquencas  of  such  a  "blacklisting"  cannot  be  erased 

by  a  final  risk  estimation;  hence  serious  due^proce^8  issues 

could  arise.     Moreover,   tha  IRLG  should  focus  pn  tha  mathojj  -for 

suitable  public  input  in  the  process  of  scientific  evaluation. 
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FOOD  SAFETY  POLICY* 


In  dcdlinc'  with  food  safety  ^oHcy,  t}iere  are  three  major  ideas 
which  may  nelp  lead  to  clear  thinking.  First,  food  safety  policy  is 
not  the  same  as  food  safety  science.  Second,  the  ability  of  food  safety 
science  to  resolve  food  safety  policy  problems  is  severely  limited. 
Third,  the  food  safety  problems  faced  by  this  society  are  an  integral 
part  of  the  web  of  environmental  })ealtn  difficulties  that  this  Nation 
13  lust  beginning  to  grapple  with.  This  set  of  realities  makes  the  food 
safety  debate  one  of  the  most  searing  and  potentially  most  significant 
current  debates  about  the  kind  of  future  that  this  society  will  have. 
Taking  the  points  in  inverse  order : 

Food  safety  problems  are  an  important  part  of  the  environmental 
health  situation.  Currently,  most  cancers  are  of  unknown  origin,  virtu- 
ally all  mental  retardations  and  other  birth  defects  are  of  unknown 
origin,  and  a  relatively  high  incidence  of  spontaneous  abortions  and 

fenetic  damage  to  newborns  in  the  society  are  of  unknown  origin, 
n  the  face  of  these  facts,  national  researchers  estimate  that  in  excess 
of  60  percent  of  the  cancer  in  this  country  has  its  origin  at  least  in  part 
in  environmental  causes.  Similar  conclusions  about  birth  defects  and 
genetic  damage  have  been  reached  by  researchers  in  their  respective 
fields. 

At  the  same  time  chemicals  added  to  and  occurring  naturally  in 
food  haVe  induced  cancer,  birth  defects,  and  genetic  damage  in  animals 
and/or  bacteria  and  cells  mediation  systems. 

It  is  no  longer  possible  for  anv  knowledgeable  person  to  argue  that 
the  American  food  supply  is  without  potential  hazard.  Since  it  has  not 
been  able  to  eliminate  serious  potential  health  hazards  from  the  food 
supply  this  society  now  faces  tne  problem  of  liov7  to  manage  the  food 
supply  to  minimize  the^^health  damage  to  which  it  contributes. 

In  this  situation  simj^le  sounding  ideas  have  appeal  for  policyniuk- 
ers.  Currently,  idea  systems  based  on  the  assumption  that  we  have 
sound  complete  scientific  knowledge,  supported  by  scientific  demon- 
strable facts  about  the  nature  and  extent  of  risks  in  the  food  supply 
are  competing  for  the  attention  of  decision  and  policymakers.  One 
set  of  ideas  argues  that  it  is  possible  to  rank  various  risks  by  kind  or 
degree  of  risk  and  regulate  more  rigorously  one  set  of  risks — the  bi^^ 
ones — other  sets  of  risks  the  lesser  ones. 

Another  set  of  ideas  suggests  that  we  can  measure  the  risks  cur- 
rentlv  accepted  by  the  society  (cigarette  smoking  and  skindiving  are 
two  kinds  of  examples  often  citedj  and  allow  the  risks  in  the  food 
supply  to  exist  to  a  degree  comparable  to  these  already  accepted  risks. 
A  third  set  of  risk -based  ideas  assorts  that  specific  food  safety  issuer 
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should  bo  measured  by  a  risk  bcnciit  measure  and  those  substances  or 

f)olicies  which  poso  less  ribk  than  they  supply  benelits  should  be  al- 
owed  or  adopted. 

Pach  of  these  proposals  has  its  own  set  of  limiting  weaknesses. 
However,  they  all  share  the  major  disability  that  they  do  not  address 
the  problem  of  how  to  keep  the  food  supply  safe  enough  to  eat.  Specif- 
ically, each  of  them  deals  only  with  Known  risks  which  have  been 
measured.  Any  risk-based  food  safety  system  ranking  risks,  compar- 
ing risks,  or  weighing  risks  against  benefits  excludes  From  policy  con- 
sideration and  management  that  overwhelmingly  large  set  of  safety 
problems  that  result  from  what  is  currently  unknown,  currently 
unmeasurable,  or  currently  undetected.  It  does  not  focus  on  improving 
the  health  of  or  insuring  safety  for  individual  people. 

Focusing  on  known  and  measurable  risks  to  the  exclusion  of  possi- 
ble, potential,  or  even  imaginable — but  as  yet  undetected  risks — is  the 
most  serious  policy  error  currently  clouding  the  food  safety  debate. 
A  sounder  policy  approach  would  be  to  accept  the  fact  that  the  fopd 
supply  contains  risks  of  all  ma^itude  and  all  states  of  dftectability 
from  obvious  to  not  even  imagmed.  Then  the  policy  should  focus  on 
those  aspects  of  the  food  component  problem  which  are  manageable  no 
matter  the  decree  of  risk.  In  this  situation  materials  added  to  food) 
additives,  pesticides,  animal  drugs,  et  cetera,  become  more  appropriate 
for  control  by  exclusioner  limitation  than  naturally  occurring  tox- 
icants. On  the  other  hand,  methods  to  diminish  the  amount  present  of 
naturally  occurring  toxicants  became  an  appropriate  focus  tor  policy 
activity. 

Already  many  food  companies  have  begun  policies  of  review  on  food 
safety  matters  beginning  with  tlie  question  "What  can  we  remove  from 
our  food — in  the  way  of  chemicals,  additives,  residues,  et  cetera — 
because  they  are  not  necessary  regardless  of  the  kind  or  degree  or 
absence  of  risk  presented."  Such  a  policy  shifts  the  focus  from  con- 
trolling known  and  measurable  risks  to  elimination  of  as  many  poten- 
tial sources  of  risk  as  can  be  eliminated  whether  the  potential  risk  is 
actually  discovered  and/or  measured  or  not. 

Step  1  of  a  sound  policy  is  to  remove  all  sources  of  potential  risk 
that  can  be  removed.  Unless  a  strong  case  can  be  made  for  the  use  of 
jin  adihtjvo,  t!io  need  tor  a  jn^vstuMdo  i-»*sulne,  or  the  need  for  on  animal 
drug,  thoy  should  not  be  used.  For  tliose  wliich  have  a  strong  need, 
tlion  risk  in  formation  must  be  vigorously  ferreted  out  and  organized. 
Hut  organization  '^liuuld  foMow,  not  pieocfdo,  a  determination  of  tlie 
need  for  iiny  noimaturally  occurring  addition  to  the  food  supply. 

Only  wlicn  it  is  reco<^iizrd  that  tlio  potential  lack  of  safety  in  mate- 


recof:!piition.  ^V^"  ^ 

IdtMitify  those  added  substancesvwhich  cann<^t  be  dispensed  with. 
Develop  metliods  for  the  elimination  of  tliose  yiaturaliy  occurring 
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substances  which  must  be  dispensed  with.  Then  figure  out  which  risl0 
cannot  be  taken  no  matter  how  important  the  added  or  naturally  oc- 
curring substances.  This  is  the  beginning  of  a  policy  approach  to 
food  safety. 

The  next  step  could  be  to  expend  meaningful  resources  on  the  con- 
tinuous scientinc  monitoring  of  substances  which  find  their  way  into 
tlie  food  supply  under  tliis  kmd  of  a  policy.  Sophisticated  epidemiolog- 
ical techniques  should  be  used  to  monitor,  on  a  lone-term  basis,  any 
substance  so  important  it  must  be  added  to  the  food  sug^  and  not 
so  unsafe  it  must  be  exclud^,  or  any  naturally  occurring  substance 
which  cannot  be  eliminated  and  which  is  safe  enough  to  live  with.  Such 
an  epidemiological  program  could  provide  a  growing  data  base  on 
food  safety  matters  related  to  substances  thought  to  be  safe  enough 
to  allow  in  the.4ood  supply.  The  four  step  policy  suggested  here  is: 

1.  Identify  essential  additive  materials; 

2.  Identify  naturally  occurring  potential  dangers  which  cannot  yet 
be  eliminated ; 

3.  Exclude,  limit,  or  otherwise  control  materials  that  pose  some  risk 
but  not  so  much  that  they  should  bo  excluded ; 

4.  Systematically  monitor  those  substances  allowed  to  bo  added  to 
food  and  those  naturally  occurring  which  potentially  pose  a  hazard. 

This  four  step  policy  is  a  rough  outline  of  a  policy  tnat  begins  from 
a  point  of  view  tnat  does  not  initially  assume  that  all  existing  risks 
are  known,  measurable  and  detectable.  Any  program  that  assumes 
the  ability  to  identify,  quantify,  and  evaluate  risks  present  in  food 
will  lead  to  serious  dama^  to  individual  members  of  the  population. 

Resting  food  safety  policy  on  the  assumption  that  all  existing  risks 
are  known,  measurable  and  easy  to  evaluate  is  the  primary  mistake 
made  by  many  individuals  who  propose  food  safety  policies.  The 
hazards  of  concern  in  the  food  safety  debate  are  too  integrally  related 
to  the  general  environmental  hazard  problems  of  the  society  for  it 
to  be  assumed  that  we  have  found  the  risks  and  they  are  ours  to  be 
eradicated.  The  biggest  food  safety^ problem  is  that  most  of  what  is 
harmful,  more  likely  than  not,  is  still  unknown.  This  is  the  only  sound 
starting  point  for  a  food  safety  policy.  Misunderstanding  the  nature 
of  the  nsic  is  the  first  mistake  that  policymakers  must  guard  against. 

The  second  mistake  that  policymakers  must  avoid  is  the  assumption 
that  food  safety  science  can  solve  food  safety  problems.  Policymakers 
must  learn  that  science  is  limited  in  its  ability  to  determine  food  safety 
policy.  In  addition  to  the  fact  tlial  the  suggested  potential  problems 
of  safety  contained  in  tlic  food  supply  are  unknown,  it  is  also  a  fact 
that  the  ability  of  science  to  be  conclusive  oven  in  areas  where  it  is 
hig^hly  developed  is  severely  limited. 

When  a  scieiitist  argues  that  saccharin  should  be  phased  out  of  the 
food  supply  because  it  is  a  cancer-causing  substance  he  is  not  giving 
a  science  answer.  Only  the  part  of  his  reLX)niniendation  concL'rning 
the  cancer-causing  nature  of  the  chcnucul  is  scientific.  Whether  the 
substance  should  be  imrnediatoly  banned,  pliasexi  out,  or  allowed  in  the 
food  supply  is  a  poluy  rocorninciuiation  on  which  a  scientitic  re- 
searcher IS  not  paiticulai  ly  qualifit^d  to  (ornnu^nt.  Discussions  of  the 
Delaney  anticancer  ciuu  c  arc  included  (uttachinenl  A),  m  an  ellort 
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to  present  the  policy  arg^^iwntS^about^itt)^  respond  to  limited 
scientific  material. 

The  serious  limitations  of  science  as  a  substitt^o  for  sound  food 
safety  policy  are  set  out  in  attachments  B  and  C.\hc  fact  that  the 
food  safety  issue  is  a  policy  and  not  a  science  issue  is  nicely  set  out 
in  attachment  D  by  a  foocf  company  executive  who  has  thought  ex- 
tensively about  these  problems.  In  addition  to  recognizing  the  fact 
that  oruerinff  or  measuring  risks  cannot  be  the  starting  point  of  an 
effective  food  safety  problem,  policymakers  must  also  recognize  that 
science,  even  where  it  is  measuring  and  evaluating  risks,  is  a  severely 
limited  tool. 

Ordering  and/or  weighing  food  safety  risk  is  not  a  sound  way  to 
be^in  a  food  safety  problem  because  the  biggest  risks  are  the  unknown 
risks  which  by  their  very  nature  cannot  be  ordered,  measured,  or 
weighed.  Even  where  risks  are  known  or  at  least  higiily  probable 
science  is  severely  limited  in  describing,  measuring,  or  otherwise  char- 
acterizing them.  This  leaves  policymakers  with  relatively  small 
help  from  science  and  a  not  very  clear  idea  of  what  task  they  are 
undertaking. 

In  this  situation  it  is  tempting  for  policymakers,  whether  regula- 
tory or  legislative,  to  direct  "prestigious"  academic  bodies  to  mull  the 
uestions  over  more  in  order  to  buy  political  time  rather  than  to  pro- 
uce  a  policy  answer.  The  problem  with  this  maneuver  is  that  time 
always  runs  out  and  the  policy  issues  are  not  being  addressed  because 
the  policymakers  have  ducked  the  issue.  What  is  important  to  recog- 
nize, however,  is  the  fact  that  policymakers  have  a  distinct  skill  which 
has  as  much  expertise  to  its  use  as  the  skills  of  the  academic/scientific 
world. 

Serious  attention  must  be  paid  by  the  policymakers  to  their  own 
unique  expertise  in  policy  developments.  PolicymakeiB  have  a  legiti- 
mate role  to  play  in  shaping  and  resolving  national  health  and  safety 
issues  such  as  the  safety  of  the  food  supply.  Continued  deferring  of 
hard  food  safety  questions  to  scientific  bodies  will  lead  eventually  to 
Congress  having  delegated  away  its  health  and  safety  authority.  The 
attached  paper  "How  Safe  Is  Safe"  (attachment  B)  :  attempts  to  set 
out  the  distinction  between  science  and  policy  in  a  way  useiul  to  the 
consumers'  point  of  view  to  the  food  safety  deSate. 

Managing  known,  measurable,  or  suspected  risks,  as  difficult  as  that 
task  is,  makes  up  only  the  smallest  part  of  the  food  safety  policy 
problem.  Dealing  with  unknown,  unmeasured,  or  unsuspected  risks  is 
where  the  heart  of  the  policy  problem  lies.  Because  dealing  with  known 
moiisurable  or  suspected  risks  seems  more  immediate  and  easier  to 
manage,  it  continuously  becomes  the  focus  of  the  food  safety  debate. 
In  fact,  it  is  possible  if  not  probable  that  the  unknown,  unmeasurable, 
or  UMsuspoctod  risks  pose  the  greater  threats  to  the  future  well-being 
of  this  society.  To  the  extent  that  this  is  true,  certain  policy  approaches 
nmkenioro  sonso  than  others. 

To  the  extent  that  managing  unknown,  unmeasured,  or  unsuspected 
.risk  is  the  focus  of  food  safety  problems,  the  following  policy  ap- 
proaches make  st^nse.  Those  arc  examples;  others  need  to  be  developed. 

1.  Contml  what  can  be  rontrollod.  To  the  extent  that  natural  dangers 
exist,  substances  which  might  increase  these  natural  dangers  should  be 
curtailed. 
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2.  To  the  extent  that  possible  dangers  are  allp^ved  or  discovered  in 
the  foodisupply,  continuous  epidemical  monitoring  of  these  possible 
dangers  should  be  undertaken, 

3,  Scientific  examination  ^bf^^ood  safety  problems  should  be  or- 
ganized to  increase  and  upgrade  the  available  scientific  data.  A  pro- 
posed testing  system  to  achieve  this  goal  is  attached. 

^Proposed  testing  system 

Currently  a  substance  designed  for  use  in  food  is  tested  at  the  pro- 
poser's expense  and  the  results  are  given  to  the  FDA  for  evaluation. 
It  could  be  possible  for  the  FDA  to  certify  a  set  of  laboratories  for 
testing;  receive  a  proposal  for  testing  of  a  substance  from  a  proponent 
and  thOii  refer  the  substance  for  testing  on  a  randomized  basis  to  a 
certified  laboratory.  The  testing  would  be  paid  for  by  the  proposer  as 
13  now  the  case,  but  the  results  would  be  relied  on  for  prima  facie 
disposition  of  the  risk  question. 

Such  a  system  has  already  been  introduced  in  legislation  in  the 
U.S.  Senate. 

[ATTACBUE5T  ▲] 

The  Delankt  Anticancer  Clause:  A  Model  Environmental 
Peotection  Law 

(By  James  E.  Turner*) 

I*  introduction  , 

In  October  1969,  the  artificial  sweetener  cyclamate  was  banned  from 
sale  in  the  United  States  by  Secretary  of  Health,  Education,  and 
Welfare  Robert  Finch.  To  justify  his  action  legally  Finch  chose  to 
on  the  so-called  Delany  anticancer  clause  of  th^Food,  Drug, 
and  Cosmetic  Act  of  1938.  Consequently,  the  Delaney  clause,  with  its 
requirement  that  any  substance  producing  cancer  in  animals  be  re- 
moved from  the  American  food  supply,*  became  an  immediate  center 
of  controversy.  The  Secretary  himself  criticized  the  clause  as  an  undue 
restnction  on  administrative  decisionmaking  and  as  an  unscientific 
lunit^ion^  scientific  discretion.'  When  asked  if  the  Delaney  clause 
uld  diodified.  Food  and  Drug  Administration  Commissioner 
irles  C.  t-dwards  reflected  Secretary  Finch's ,yiew  in  replying: 

the  ecientiflc  community  ia  rather  well  split  on  this  Issue.  Thert»  are 
^ho  feel  that  It  Is  Just  what  it  ought  to  be  right  now.  My  personal  view  and 


10;»oVt:.l'&o'15l"rB^ry^^S;«W^^^^^  Uoirer.Uy  ;  J.D, 

eliveii^!^!rri^  "S-M^h^.**  1'!i*l?f^°'      I  \*        ■o-called  Delaney  amendment,  enacted 
}'^A  "^'^^^.^i"  cancer  when  fed  (o  liumanB  or  animals  •  •  •  beciu»e  1  am 

Oc^  IsflieufMS*  0'  cyclamate -ban.  pre«  release  of  SecretirrVlnch! 

K^'Z^^^^  additive  ihall  be  deemed  to  be  safe  If  It  la  found  to  Induce  cancer  when  imr.atMt 
iDB  Ksreiy  or  rood  additives,  to  Induce  cancer  In  man  or  animal  •  •  •     vvw>h  m.tMitttt,^m 
•  But  who  U  to  nr  that  using  i'reiic.  or  auinc  other  Ulvl  Jrluk  *  •  •  lln't  better  for  ,n., 

JfiSS  'c\%«S;V.  "N^oTi'i'VoSS.i'f     ■■  ^"'"^  ^^-'^  ciJ«°.". 
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that  of  the  FDA  Is  that  we  have  to  have  more  flexibility  of  Interpretation  or  we 
are  put  Into  a  portion  we  were  with  cycla mates — all  or  nothing/ 

Th(5  contrary  point  of  view  was  reported  to  the  Surgeon  General  in 
1970  by  an  eight-member  committee  of  scientists  witn  a  staff  of  six 
*  senior  scientists  from  the  National  Cancer  Institute.  After  reviewing 
the  state  of  cancer  research  and  its  itilation  to  the  Delaney  clause,  the 
committee  stated : 

It  la  essential  to  recognize  that  no  level  of  exposure  to  a  carcinogenic  substance, 
however  low  It  mlgbt  be,  can  be  estabUsbed  to  be  a  "safe  level"  for  maa  •  •  •.  Ilie 
current  legislation  lu  tbe  delU  of  food  additives,  with  Its  **anti-cancer  clause/'  Is 
baaed  on  this  principle.* 

Although  the  Delaney  clause  has  faced  criticism  from  some  quarters, 
careful  analysis  of  the  clause  reveals  that  it  seems  to  serve  well  as  a 
vehicle  for  the  proper  balancing  of  administrative  discretion  and 
scientific  independence  on  one  hand  with  public  protection  on  the  other; 
because  of  the  analogous  policy  conflicts  that  arise  in  many  areas  oi 
consumer  concern,  the  clause  represents  a  valuable  model  for  all  en- 
vironmental protection  legislation. 

U.  THE  8TKUCTUBE  OF  FROTECTION  UNDER  THE  FOOD,  DITDG,  AND  C06AIETIC 

ACT  OF  1038 

Frior  to  the  enactment  of  the  Food,  Drug,  and  Cosmetic  Actbf  1938, 
a  food  was  considered  adulterated,  and. therefore  excluded  from  inter- 
state commerce,  if  it  contained  any  added  poisonous  or  deleterious  in- 
gredient that  might  render  it  injurious  to  health.**  This  state  of  the 
law  proved  to  be  unacceptable  because,  before  a  food  could  be  barred 
from  the  national  market,  the  Government  had  the  obligation  of  show- 
mg  affirmatively  that  it  contained  an  udded  poisonous  or  deleterious 
substance  which  might  be  harmful  under  normal  conditions  of  use.' 
In  passing  the  1938  act  to  alleviate  this  problem  of  proof,  Congress 
altered  food  protection  law  in  two  ways  cnanging  botn  essential  defi- 
nitions and  basic  operating  procedures.  First,  section  402(a)  redefined 
adulteration : 

A  food  BhaU  be  deemed  to  be  adulterated,  •  •  •  (2)  If  it  bears  or  containB  any 
added  polsouous  or  addtd  delettrlous  substance  which  Is  unsafe  within  the  mean- 
ing of  section  400.  •  •  •  • 

An  unsafe  substance  was  defined  in  section  406(a)  : 

Any  poiaoiious  or  deleterious  substance  added  to  any^food,  except  where  such 
substunce  Is  required  In  the  production  thereof  or  cannot  be  avoided  by  good 
manufacturiiijc  practice  shall  bo  deemed  to  be  unsafe  for  purposes  of  the  appli- 
cation of  clauHc  ( 2 )  of  section  -102  ( a ) .  •  •  •  • 

Second,  proccJui^s  wero  prescribed  that  for  the  first  time  allowed 
poisonous  or  di'K'ttM'ious  substances  to  be  added  to  the  food  supply  if 
ttie  amount  was  within  tolerances  promulgated  as  safe  by  the  Secre- 

•  Interview  with  Cliarlei  C.  Edwarda,  ConirolBaloDer,  Food  aod  Drug  AdmlDlitratlOD,  Id 
U  S  Newi  k  World  Kei^ort,  Apr  10,  1071.  at  52. 

■National  InHtltuleM  of  lleaKh  and  Natlooal  Cancer  loatltute.  Eyaluatloo  of  EDvlroo- 
mental  Carclaucons,  Apr  22.  1U70  (Report  to  the  Surgeon  General,  USPUS.  by  tb«  Ad  Hoc 
Committee  on  tnc  Evaluation  of  Low  I>evela  of  Environmental  Chemical  CarClnoffena). 

•  Food  and  Drug  Act  of  lOOO,  ch.  3U10,  aeci.  2.  7,  84  SUt.  768. 
^  1»33  FDA  Annual  Uepbrt  14. 

•  Food.  Drug,  aad  Co«metIc  A«t  of  1988.  cb.  670.  aec.  402(a).  02  Stat.  1O40. 
•Id.  I  406(a). 
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tary,*®  Tho  new  deliuilion  of  adulteration,  however,  did  not  resolve 
the  chronic  burdtni-of-proof  nrobleni.  Under  the  19;J8  act  the  eviden- 
tiary issue  was  siini>ly  moved  buck  one  step,  and  the  Food  and  Drug 
Administration  (FDA)  foun<l  itself  compejled  to  sh9W  allirmativcly 
in  the  first  instance  that  a  particular  che^uical  wtw  poisonous  or 
deleterious." 

Tho  dilliculty  in  the  application  of  section  406's  test  to  various^liemi- 
cal  substances  arose  because  the  drafters  of  the  section  attempted  to 
define /kn  acceptable  level  of  human  risk  by  utilizin|i  the  constructs 
"safe"  and  "unsafe,''  From  the  legislative  hiatoiy  of  Uie  act  it  clearly 
lb  demonstrable  that  by  using  the  words  "p9isonous"  and  "deleteri* 
ous"  "  Congress  sought  to  designate  all  unsafe  substances,  Underetood 
in  this  way,  sections  102  and  40()  form  a  legal  non  sequitur. 

The  circular  nature  of  the  food  protection  device  becomes  evident 
when  the  word  "unsafe"  is  substituted  for  the  terms  "poisonous"  or 
"deleterious*'  as  they  occur  in  the  act.  Section  402(a)  (2)  would  read: 
"A  food  shall  bo  deemed  to  be  adulterated  •  *  *  if  it  bears  ortjontains 
any  added  unsafe  subbtance  which  is  unsafe  within  the  meaning  of 
section  406."  Sectioh  406  would  read:  "Any  unsafe  substance  added 
to  any  food,  except  where  such  substance  is  required  in  the  production 
thereof  or  cannot  be  avoided  by  good  manufacturing  practice  shall  be 
deemed  to  be  unsafe  for  the  purposes  of  the  application  of  clause  (2) 
of  section  402(a)."  Manifestly,  Congress  attempted  to  devise  a  formula 
for  establishing  tolerances  for  poisonous — unsafe — ingredients  in  food. 
Just  as*  clearly,  hoY^ever,  by  defining  circularly  the  term  "unsafe," 
Congress  forced  the  FDA  to  prove  in  each  instance  the  poisonous  or 
deleterious  nature  of  the  chemicals.  Often  this  placed  the  FDA  in  the 
position  of  attempting  to  answer  legally,  scientific  questions  un- 
answerable in  the  laboratory.  The  Food  Safety  Panel  of  the  1969 
White  House  Conference  on  Food,  Nutrition,  and  Health  underscored 
the  problem,  stating:  "It  is  not  possible  to  determine  with  absolute 
certainty  the  safety  of  the  ever-increasing  number  of  chemicals  added 
to  or  present  i^  our  foods,"    Because  of  its  definitional  difficulties,  the 

*Tood.  Drug,  and  Coemetlc  Act  of  1038.  sec  400.  21  U.8.C.  i^c.  848  (10G4).  Id  ap- 
proaeblng  the  problem  of  control  from  thU  angle,  one  Seuate  committee  report  stated  : 
(T)l>e  Binuiiut  of  ailded  iioUoiih  can  Ue  ho  ullooated  to  dlfTt^rent  foodn.  In  acoorduixT  u  Itb 
tbe  practical  neceaslUea,  that  on  the  basis  of  tbe  probable  consumption  of  the  various 
fooda  cODBumert  will  not  receive  an  aggregate  quality  of  poUons  butUclcnt  to  Jeopardize 
bealth."  8.  Rep.  No.  41)3.  73d  Coagrcsa.  2d  session  4  ( 1U34 )  ;  sco  C.  Duuu.  Fedcrul  Food, 
Drug,  and  Cuniu'tlc  Act  ll.'l  (lw.'t,H>  In  addition,  tlx*  Brnulo  eoninilttco  report  coinnn'nttHl 
on  tbe  toIersDcu  provleiunti  as  follows  :  "In  proiuulKatlng  eucb  rcgulatlous  tbln  bct^tlon 
requlrva  tbnt  tbere  tukeii  Into  account  tbe  extent  to  wblcb  tbe  uuc  uf  tbe  polsun  lu 
required  In  tbe  pruductlun  of  the  article,  us  for  exainpUs  fioluoauuH  uprityii  In  producing 
certain  fruits  and  veKetabIi}»,  und  likewise,  tbe  otber  wuye  In  wbirb  the  conuunier  may 
be  affected  by  tbe  lianie  or  other  poisonous  or  dulctcrlouH  aubatancea.  This  authorlzut lun 
will  permit  the  estabMshntent  of  compurutlvcly  llheral  tolerances  for  any  food  where 
poison  Is  unlivol. table  or  in  required  by  the  neceHsltles  of  production,  and  Icuu  liberal  tol- 
erances or  cotJipleto  prohibitions  where  It  Ih  practicable  to  limit  ttie  amount  of  imiHon 
In  >a  particular  food  to  Ivery}  sntull  quantities,  or  to  eliminate  It  completely  It  will 
likewise  afford  adequate  control  of  those  ultuatlons  where  Irresponklble  niunufHcturers. 
for  some  fancied  or  real  cominerclul  advantage,  and  ilnngerously  toxic  hULstHnoi.^  to 
foods,  as  for  example,  tbe  addition  of  inuieic  acid  to  Taiu  and  oils  to  prevent  rancidity 
wbea  prcHcrvatlon  can  be  accompllbhid  by  observance  uf  sanitary  conditions  In  manu^ 
facture  packaging  a  ad  by  uhc  of  ref  rUcratlon  for  tbe  auluhcd  product."  S.  Kept  No.  403, 
73d  ContrreSB  2a  scHslon  4  (iua4). 

*»  "Under  tbe  law  as  It  was  •  •  •  lafter  1038]  the  l^DA  could  not  stop  tbe  use  of  a 
chemical  simply  becauue  It  was  questionable,  or  bad  not  been  adequately  tested.  It  waH 
necessary  to  be  able  to  prove  In  court  Ibaf  the  cbendral  was  poisonous  or  deleterious/' 
T.  rhrlstopber.  "CaaoH  anil  Materials  on  Food  and  Drue  Ia\w  4n8*'^(100n). 

"  Webbter'M  New  Intcriiutlonal  dictionary  (2d  ed.  f067)  deflneH  "nolHonouB"  as  "[blav- 
lag  the  proiicrtles  or  cfft^ts  of  r«»lBon  l  e  .  "(a]ny  af^cnt  wblcb.  Introduced  •  •  •  Into 
an  jiru'tiiiUni,  n>«v  i  lnMnlcully  iiroduco  an  UiJurloUH  or  doluy  effect."  It  deflnea  "dclc  terl 
oui"  as  "hurtful,'  "oosloua."  i.e.  •'unwholesome.*' 

'•  "White  Uouse  Cooference  on  Food.  Nutrition  and  Uealth.  Final  Report  180"  (1900) 
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ID^J^tt  act.  like  its.piciieccssor,  proved  to  be  inetfective  and  food  protec- 
tion probloniii  increased.** 
Fuced  witli  tJic  nearly  impossible  task  of  establishing  safety  for 
'  every  contixjvei-sial  cheiniml,  the  FDA  once  again  sought  changes  in 
the  law.  Between  1950  and  1953  Neyv  York  Cungressnmn  James  J. 
Delaney  conducti-d  a  series  of  hearings  into,  the  nature  and  use  of 
Vheniicals  added  to  the  food  supply."  From  these  hearijigs  three  major 
Dieces  of  legislation  resulted :  the  Pesticide  Amendme;its  of  1954/»  the 
Food  Additives  Ajiiendinent  of  lU5b,"  of  which  the  Delaney  clause  is 
a  part;  and  the  Color  Additive  Amendments  of  19GU.*"  The  originally 
straightforward  prohibition,  of  unnecessary  or  avoidable  poisonous  or 
deleterious  substances  from  food  became  Xhe  complicated  proliibition 

/.^)  •  •  •  added  poisuuoua  or  added  deleterious  aubaunce  (other  than  one 
wlUcH  la  (1)  a  peatldde  cbemit-ul  la  or  on  u  raw  agriculture  comnuxllty ;  (U)  a 
food  additive;  or  (lU)  a  color  addiUve)  which  ia  unsafe  within  the  meaning 
of-sectoa  34a  •  •  •  or*  (B)  if  it  U  a  raw  Agricultural  coxmoodlty  and  it  bears  or 
contalna  a  peaUdde  chemical  which  Is  unsafe  within  the  meaning  of  346a (a) 
"  ^^^^  contains,  any  food  addlUve  which  la  unsafe 
^    within  the  meaning  of  section  848  •  • 

,  Each  piece  of  inserted  language,  covering  pesticides,  food  additives, 
and  color  additives,  represents  an  involved  regulatory  system  spelled 
out  in  detail  within  the  acfcThe  adiiiinistrative  discretion  granted  by 
this  machinery  require^' the  FDA  to  v?eigh  the  value  of  each  proposed 
chemical  use  on  aj^ia©  that  balances  the  rights  of  the  chemical  pro- 
ducer agamst  thoSe  bfffhe  general  public;  however,  proof  of  safety 
' rcmams  the  Objectiveof  each^pftit  of  the  a^^^ 

The  pesticicle,  food^  additive,  and  color  laws  all  contain  essentially^ 
the  same  regulatory  structure,  consisting  of  a  chemical-ffy-cheraical 
aAftlysis  by  "the  Secretary."  This  authority  has  been  delegated  to  the 
Coiiuhissioner  of  Food  and  Drugs  for  food  and  color  additives  and  to' 
the  Administrator  of  the  Environmental  Protection  Agency  for  pesti- 
cide chemicals?  Ih  each  <5ase  the  pnscess  begins  by  the  filing  of  a  peti- 
tion seeking  a  ruling  By  the  Secretary  that  either  allows  the  chemical 
to  used,>or  bars  its  use,  iri  the  ways  sought  by  the  petitioner.  The 
decision  of  the  Secretary  comes  in  the  form  of  an  order  that  specifies 
the  wav^  in  which  the  chemical  may  be  properly  used.  Detailed  pro- 
•  cedural  ruleS' govern  the  process  that  the  Secretary  and  all-interested 
partics^musf  follow  from  the  time  the  petition  is  filed  until  the  time 
of.  a  filial  ord^^T  and  dictate  the  way  in  which  the  appeals  from  the 
hnal  order  are  to  be  broughjf  to  the  attention  of  the  courts. It  should 

'•TMilfflnUlonal  probleroa  could  hare  been  obvlatwj  if  the  Bectlon  had  been  drafted  with- 
ui  teUr^ncv  to  tbo  nutlon  uf  Bufety.  For  e.ample.  H  could  have  read  ^o  chen"^l  »*ut 
;    rl'ir**!.?  "^^U"^'  ^""'^^^  HUt>«taru-e  Ih  required  lu  ihrproductlon 

ih.T«M»f,««)r  cm.not  ht-  avoided'  by  good  manufarturl:.;:  practice  "  The  tolerance  set  tine  i  ro- 
o.hir,v  und.T  rhl.  In ntuoije  ^  ould  b*.  used  to  Hvtenuiue  whether  a  ch^^ralSl  way  a vofdibfe 
«r  wan  requJr«l  i„  f<U)d  production  This  was  appar.-utlT  the  very  concept  That  Concrc^^^ 

VU:^i:Jl^:'i^^lt^t^.;^  ln.e.tl^te  the  U«  of 

"Act  of  July  22.  iOM  ch  650  08  St*t.  611  (dow  21  U-SC  346*  (19M)) 
of  21  irs  iM'*"'       ly^^./u^'ilc  Law  8(V>U2ll.  72  Stat   ITh4  (codltitS  In  Uttered  aectlon. 

.v^t\t!llfr  kv  s^r  ^  ^*  '^^  (codlfled  in  scattered  ' 

"21  iji.C.  342(a)  (2)  (  10G4) 
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bo  noted  that  tho  complex  (^tatuto|y;  apparatus  leaves^^kiBplvc#thp^ 
definitional  proMeins  inhcrehtih  tKe>uso  of  tho  word  "utisafe^^^s^h^.^^^^^ 
^  sumo  problem  that  caused  fefio  lS06  and  1038  food  jfrOtection  law3>j[or,A. 
foundjlr"         r^'-:-^  _t;f^f  ^  ■       .  V 

,111.  THE  raO9r-0K-ti^ri^rY  WCOIILEM — UN8UCtESSinUL>\TTEMKm'J^<J3^J,fir^^ 
tt/       •       ,/  '■  ^V.}-' i^OLV]^  IT-  ^  ' 

Tho  Food-Additives  Amendment  of  1958  contains  three  distinct 
atteiiipts  to  alleviate  the  F^it>s  burden-of-proof  proW       (1)  the 
.^nerally  recomiized  as  safe  (GRAS)  approach  that  resulted  in  the 
QRA&  list  of  chemicals  upproVed  by  the  FDA  for  addition  to  foods ; 
(2y  the  Delaney  anticancer  clause  that  bans  from  food  any  substance 
c  ^hich  causes  cancer  wliian  fe^-^o  animals,"  and  (3^  the  administrative 
T-v^i^tructure,  that  emaiiated  from  FDA  regulations  aesigncd  to  evaluate 
,tr;  item  by  item  any  cheijiicals  Svhich  do  not  fall  into  either  category  one 
^:  or  two,^*  Each  oi^ tlieSe  tllrc^  legal  stratagems  endeavored  to  circumvent 
'  the  pjroblem  of  ^iS^^tilic  unCortainty^^ut  only  the  Delaney  clause 
succeeded.  Before  detailing  tlia  accmwHwrnits  of  the  Delaney  clause, 
the  reasons  for  the  iailare  of  ^i^^flHHffi^  mechanisms  should  be 
outlined  for  comparative  pur)pbsegWBHHiKn  that  effectively  cont^ls 
chemical  contaminat^c^  i)f  the  block  the  use 

of  substances  ihat  pres^i^^  putting  unreasonable 

^  restraints  oil  cteinicals  tHai|^pT^^^  important  benefits  to  tlie  public. 
To  initiate  the.pRA$^prijiwa^  Food  and  Drug  Administration 
asked  900  s4Sien|lst8'';tQ  of  tho  first  substances 

?     '  none  commentator  deur^be4^1;^e  food''addi^       amendment — «Dd  would  probably  say  the 
*    *aame  about  tbe  othct  rw<^am«i>Umeut|k-aM'"an  example  of  law  Beekln;  to  meet  tbe  nroblemu 
tli^t  arltttvav.  Kld«^^fT^^0f'><Ueutin^^^^^^  tt^cbuoloulcal  prOgreaB/*  T.  Chrlu^opber, 

iupra  nc^e  11,  aO^OU^fCuajl^'lf^^ij^t      mQre>  accurate  to  say  tbat  (bese  tbrce  amend- 


me'nti  a^jr  ezampUitdf  ;if!fU)l(M9t^^'*ei^ng  desperately- to  deal  with  tbe  problems  created  by 
.  poor  iPffliilfttUe  ^raftlnr>J  \r^ ^      '^^^  ,  / 

V  "SeetWQ  201(aHoi ^li«Yl9SS  act  rc;adi:  **Tlie  term  food  addltUe  means  any  substance 
*  *  *  DoU(e{iWrMiy  T^iriilmy An^one^  by  sclentlflc  tralnlni*  and  ezperl- 

.^•Dce  to^TiiJuateT(s:aMttJr»  aa^lia^iie^  sbown  through  scientific  procedures 

to  bCaafeVHDderthe^c^bdltMn*^^^  Intended  use  *  *  A  twrenthetlcal  Insert  Into 
thlrsectiol^  set 'Up  a^itlflereat;'j|tattdar(l.'-for  substances  used  prior  to  Jsn.  1,  lti58,  saylns 
''or*;;  la  tlie  cas^^of^i  subAti^iieel^sed  food  prior  to.  January  1,  1958.  through  either 
■cljentiflc  procedures />ot  i^^xpeH^ikce  baseO  (m  common ^use  in  food.**  21  U.S.C.  321  (s) 
(1U64).  ;KsB|jitlsny^;ib^  'same^proTlslbcv.ezlsts  in  both  the  pesticide  amendment  and  tbe 
eblpr  addJitm  amend ^ents/cBectlOD  408 (a >  of  tbe  1QS4  act  reads:  "Any  poisonous  or 
.  _._  ....    ,  ^_         peatlclde  chemical  which  la  not  generally  recog- 

iy  aclentiflc  training  and  experience  to  Evaluate  tbe 
safe  for  uae  *  *  *  shall  be  deemed  unsafe  •  *  *  unless 

 .-^i-,   ,-J04>.  Sec.  G06(b)(4).of  the  i960  act  reads:  "rAj  color 

-additive  shall  be^deeus^d  to  be  ifOltable  SDd  safe  for  tbe  purpose^of  Hating  under  tbla 


all)  (1904).  Sec.  G06(b)(4).of  tbe  i960  act  reads:  "fAj  color 

  _  _^        .   ^d  to  be  ifOltable  and  safe  for  tbe  purpoae^of  Hating  under  tbla 

suf^aection;  for  us^^^i^erally  In  or  on  food,  while  there  la  In  effect  a  publiKbed  finding 
of  tbe^S^retary  "aefla^lug  .fHicb  substance  exempt  from  tbe  term  'food  additive'  becauae 
of  Ita  belujr  geuerAny  rtci>^nlSed  by  qualified  experts  «a  aafe  for'^ta  Intended  use,  aa 
J    provided  ln}Sed.' I^Stts)!.*  »-^."  21  U  S.'C;  370(b) m  (1904), 
"      **Tbe  pelaney2.ciaUb«n  for  TQpU  additives  la  contained  In  uec.  409(c)  (3(A)  of  the  Food 
Additives  AniendbieiU  vf  IDSd.  21  U.S.C.  348(c)  (.i)  (A)   (1904).  It  Iti  alao  repeated  tu 
the  Color  AddUlve:i^mei>amentB  4>f  1960.  sec.  70Q(b)  (5)  (U).  21  II. SC.  376(b)(5)(B) 
(XMi)  tbat  reiadarvVa  c<ilor  additive  (1)  Bball  be  deemed  unsafe,  and  shall  not  be  Hated. 
:^V,far'aDy  uae  w,bl{iiXv#lll  or  may  result  In  lUKeatlon  of  all  oY  part  of  aucb  additive,  if  tbe 
^V. additive  Is  foupd/by  the  Secretary  to  Induce  cancer  when  Ingested  by  man  or  animal,  or 
lf«lt  ift  found^.bv  tbe  Secretary,  after  teata  which  are  appropriate  for  tbe  evaluation  of 
tbe  KHfety  of  addltlfek  fur  iiKe  In  focMi  toJii<liic»«  ritiitvr  In  man  or  niilnifil  *  *  Whether 
the  Delaaey^  clauae  applies  tu  pesticide  cbemlcala  la  u  more  dlfilcult  queBtloa  about  which 
there  Is  conaldcrable  controverHy.  Tbe  Secr.etary'a  Commlaalon  on  Peutlcldea  wrote  aa  If 
the  clause  could  be  luteri>reted  to  apnly  to  pesticide  chemlca^a  ;  however,  tbe  definition 
of  food  additives  expreaaiy  excludes    a  pesticide  chemical  la  or  on  a  raw  agricultural 
commodity  •  •        Ft»od  Addltlvea  Amendment  of  11I5H.  hit.  201(h)(1).  21  U.S.C.  321(b) 
(1)  (1904).  Since  there  Is  no  fotlcancer  clauHe  In  tbe  E*eHtlclde  amendment,  It  would 
appear  that  peatlcldeH  do  not  fall  under  the  prohibition  of  tbe  Delaney  claus^:-  .  ' 

*«Thla  Is  the  regulatory  procedure  outlined  above  and 'la  essentially  the^aame  for  pestl- 
ddt  chemlcaU,  food  additives,  and  color  addltlvea.  ^ 
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proposed  for  tho  GRAS  list.  Rather  than  achievin^^^e  scientific/*^ 
cons^n.^us  assuiiie^l  |){)ssible  by  iho  (i^\S  theory,  the  FDA  liarve^teJ  ^ 
a  scattering?  of  opinions.  Of  tlie  OOU  scientists  i|ij!  h.li(>ned,  360  repliqtj 
with  only  194  or  21  percent  of  tho  total  group  ratifying  the  ejitire  list^ v 
The  porforipanco  of  tho  FDA  in  uccuratelv  predictin^^  the  safety  o^f:^ 
specific  chemicals,  even  after  some  doubt  had  been  raibed,  was  similOjrJy 
imporfoct.  Tho  FDA,  for  example,  dismissed  the  comjilaints  of  a  niin>?? 
ber  of  scientists  against  safrole,"  vitamin  D,  and  most  notably  cychi-  ^> 
mate,  only  to  lind  it  necessai7  to  act  aj^^uinst  the  challenged  chemicalii' 
'  in  subsequent  years.  Thus  the  GRAS  list  mode  of  procedure  proved  to 
be  ineffective  in  discriminating  between  safe  and  unsafe  substances 
because  the  system  presented  the  same  problem  of  scientific  choice  that 
the  earlier  acts  had  been  unable  to  deal  with.  Where  the  agency  earlier 
had  tried  to  choose  which  chemicals  and  which  foods  were  saie,  now 
foundered  trying  to  choose  which  scientists  were  the  best  ju<rges  of 
safety.  An  FDA  memorandoin  spelled  out  tlie  guiding  principle  of 
this  choice. 

Vd  our  flual  evaluation  of  tho  safety  of  a  bubstance  we  have  taken  cognizance 
of  fhc  fuct  that  aU  uplnious  are  not  of  equal  value  and  Lhua  haye  weighed  moat 
heavilj  the  oplnlona  of  tjclentlflpaUy  recognized  and  often  world-renowned 
experts. *  ^  ' "  » 

Undt;r  tliis  pick  and  rhopsc  prorodure  tho  basic  GRAS  list  grew  to 
approximately  700  items  with  various  loopholes  and  exceptions  allow- 
ing as  many  as  another  1,000  items  to  be  treated  as  on  the  GKAS  ^ist. 
by  the  FDA."  Food  manufacturers,  faced  with  a  minimum  of  an 
estimated  2  years  of  study  "  before  gaining  permission,  to  market  a 
new  additive,  sought  to  achieve  recognition  of  their  chemicals  through 
the  loopholes  in  tho  GRAS  list  procedure.  By  the  end  of  1970  the/ 
situation  had  become  so  unwieldy  tliat  the  agency  moved  to  revise  tlig'  • 
entire  GRAS  procedure  br^  attempting  to  reintroduce  suspect  cheihr* 
cals  currently  on  the  GRAS  list  mto  tho  chemicalrby-chemical  . 
investigation."  7 
As  previously  noted,,,  the  chemical-by-chemical  procequte  relies  on 

jJho  ability  of  scientists  to  distinguish  safe  from  unsafe  substances. 

'That  portion. of  Uio  act  ftj^thorizing  this  approach  states  N*No  •  •  • 
regulatioivshall  i^e  ifa  fair^valuation  of  the  data  before  the  Secre- 
tary—  (Aflails  to  est  abnkh  that  the  proposed  use  of  the  food  additive, 
under  the  conditions  of  use  to  bo  specified  in  the  ro^nilation,  will  be 
safe.  *  ♦  "  All  parties  to  the  discussion  of  the  195§,Food  Addi- 
tivi»N  AnK^tidiiicnt  nrrt  ptcd  the  assunint ion  that^'s^i fct y  or  the  luck  of  it 
roul<l  l)c  cstahlislit  tl  ui  carh  case,  and  accordiri^^I v,  the  FDA  issued  a 
regulat()ry  ili  fiinti«>n  of  safviy  thict^^sjiid,    ^Safe'  means  that  there  is 

cc^vincifKj  ei-ideihce  which  eatuJj^Hfs  with  reasonable  certainty  that  >\ 

••Safrolt'*'  In  ih«'  liicrr.H.  nt  Uh«Ml  rt^wfe^^lni^n  root  beer  f 
l>l\l^h»n  of  rii«ri.uH  olo^'>  ftinK^^fciiuMuuranduni.  Sept  2, 

Tbe  ilffitllM  of  ihiN  HHuatlon  art'  fffv^tx!  out  In  J  Wuruer.  "The  Chemical  Feait  the 
Kalpb  Nftjier  Stu.ly  Qmop  Keport  on  Kood  Proieotlon  and  the  Food  and  Dru£  AdmlnU- 
tratloii/'  iri3-5i».  l«J-03  (  1J»70) 

**H^•a^lu^|H  ou   Hit    Mill  before  a  Bubcomuilt tee  of  the  House  Corainlitee  on  Inter- 
btutr  (Ui.l  For.ik'ii  t'oiiuiurri*    N5tb  CoQtfrewK.  Iht  hu<1  2d  HeMtilutiH  00  (1957-58)   (remark!  r 
or  KDA  i'onitiiNKloner  l.nrrtrk)        ,  ' 

Kuod  Adillrlvea.  35  KtHleral  Uet:lsler  18.623  (1«70) 
{ 1*047*^   Additlve^i   Atiu-udmeut    of   1  U58.   »et'    40'J  ( c)  (3  )  (  A  ) .   21    U  B.C.   348(c)  (3K  A) 
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no  harm  will  result  from  tho  intended  use  of  tho  food  additive."'* 
Faced  with  reviewing  tho  GUAS  list  that  contained  many  items  for 
which  scant,  controversial,  or  no  evidence  existed,  the  FDA,  interest- 
ingly enough,  moved'  to  redefhio  **safe,"  'Safe'  must  be  understood 
to  connote  that  the  Food  and  Drug  Administration,  after  reviewing 
all  available  evidence^  can  conclude  there  is  no  significant  risk  of  harm 
from  using  the  substance  as  intended."  This  second  definition  allows 
untested  or  ohly  partially  tested  chemicals  to  be  added  to  the  food 
supply,  while  tho  former  definition  required  tho  initial  presentation 
of  someiiihvincing  evidence  of  safety.  The  change  in  definition  repre- 
sents a  significant  erosion  of  tho  safety  concept,  one  of  the  unfortu- 
nate pido»eirects  tliat  results  when  ft  regulatory  agency  expected  to 
enforce  policy  is  required  to  resolve  scientific  conflicts.  The  Surgeon 
General's  committee  on  low-level  carcinogens  denfonstrated  tho  tolly 
of  tho  FDA's  new  safety  definition.  It  reported  that  bioassays  are 
Jncapable  of  detecting  carcinogenic  eflfects  below  the  10-percent  level, 
aruT  therefore  so-called  negative  data  are  grossly  inadequate  to  give 
assurances  of  safety  for  man."  More  importantly,  leading  scientists  '* 
are  increasingly  making  this  same  argument  about  the  chemicals 
related  to  genetic  problems,  birth  defects,  and  mental  retardation. 
The  current  FDA  attempt  to  revise  the  GRAB  list  and  its  redefinition 
of  safety  concede  the  difficulty  of  giving  empirical  meaning  to  tho 
term  "unsafe"'while  the  whole  area  is  tne  subject  of  scientific  con- 
troversy. This  difficulty  is  further  demonstrated  by  the  FDA's  new 
interim  regulation  policy. 

If  after  a  resix>n8lble  and  substantial  question  of  safety  has  been  raised  regard- 
Ing  a  substance  previously  listed  as  OKAS  the  main  weight  of  the  eclentlUc  evi- 
dence still  Indicates  safety  (at  least  within  certain  limits),  an  Interim  food 
.additive  regulation  will  be  proposed.  This  will  permit  further  scientific  investlga- 
tions  to  define  the  conditions  of  safe  use  for  a  food  additive,  regulation  of  In- 
definite duration.** 

This  statement  seems  to  be  at  variance  with  the  provision  of  the  act 
that  requires  that  "no  ^uch  regulation  shall  issue  if  a  fair  evaluation 
of  the  data  before  the  Secretary — (A)  fails  to  establish  that  the  pro- 
osed  use  of  the  food  additive,  under  the  conditions  of  use  to  be  speci- 
cd  in  the  regulation,  will  be  safe  *  *  The  FDA,  however, 

argues  that  an  interim  time  period  serves  merely  as  one  more  condi- 
tion of  use  under  the  law,  and  this  interpretation  has  been  upheldjit— - 
Federal  district  court."  The  practice  of  issuing  interim  regulations 
further  erodes  the  assumption  that  the  food  supply  contains  only  safe 
chemicals. 

 '  >■ 

»21  C.F.R.  tec.  121.1(1)  (1971)  (empbails  added).  Commenting  on  the  safety  provision, 
Charles  Wesley  Dunn,  the  generar  counsel  for  the  Grocery  Manufacturers  of  America  Htated  : 
**SuQlBra)  requirement  U  basically  a  pretesting  oue  for  new  food  additives.  •  •  •  Wbcreaa 
the  FDC  Act  now  prohibits  a  food  that  Is  unsafe,  this  prohibition  normally  applies  after  the 
food  Is  sold  and  consumed,  and  Its  enforcement  msy  be  long  delayed  for  various  reasons. 
•  •  •  [mloreover  In  tucb  an  enforcement  proceeding  the  Government  baa  the  burden  of 
proving  that-  the  food  Is  unsafe.  wbereuH  thlit  requlrcniptit  would  Instead  compel  the  manu> 
facturer  of  a  food  to  prove  In  advance  that  It  ts  safe."  Hearings  un  II. R.  8112  supra  note  28. 

»i>7ood  Addlliveii.  ^5  Federal  UeKlHteGJ4<^23.  18.624  (1970)  (emphasis  added). 

■^^atlonal  uttitltuteri  of  HeHlth  and  NatuTltalCancer  Institute,  aupra  note  5. 

Ezamiiles  uf  sclentlBts  who  are  coucerneaS«jth  chemicals  caualng  hlrth  defects  and 
genetic  damage  Include  Dr.  Samuel  Epstelo  of  Case  Western  R«aerve  University.  Dr.  Jatnea 
Crow  of  tb^  Unlversltj  of  Wlsconaln.  Dr.  John  W.  Olney  of  Washington  University,  and  Dr. 
Marvin  Legator. of  the  FDA. 

Pood  Additives.  3S  Federal  Register  18.623.  18.624  (1070). 

"Food  Additives  Amendmeut  of  1US8.  sec.  401)  (c)  CO.  21  U.8.C.  848(c)(8)  (1964). 

"  The  oral  opinion  of  Judge  Gerhard  Gesell  was  reported  In  Food  Chemical  Newa.  July  12. 

1  QTl  •♦IT 


The  FDA,  after  65  years  of  failure,  still  struggles  to  solve  sci?ntifi<r 
controversies  about  safety  witli  legal  tools.  One  apparently ^  over- 
'  looked  fact  underlies  this  struggle.  When  scientists  agree  tha^a  chemi- 
cal IS  either  safe  or  unsafe,^n.6  controversy  about  its  use  erupts.  Only 
when  a  scientist  challeii^n'SHho  lai^  attached  to  a  chpinical 

or  class  of  cheiniculs  by.^^^^^  the  FDA  engage  its 

balancing  mechunisin.  OtherA^isc  ^chemicals  enter  the  food  supply 
virtually  unnoticed.  As  a  r05ujt\  wfioi^evcr  it  enters  a  controversy  the 
FDA  overrules  one  set  of  scientifically  supported"  arguments  with  a 
legal  or  repulatory  judgment.         .  -      ,  ^  ' 

The  twisting  and  turning  of  the  food  and  drUg  laws  since  1906 
resulted  from  using  the  word  "safety*'  to  denote  two  distinct  concepts. 
Pirst,  It  includes  the  scientific  observation  that  a  chemical  additive  or 
food  does  not  cause  damage  to  humans.  Second,  it  includes  the  policy 
Judgment  that  even  though  a  chemical  might  cciuse  injury  to  a  human, 
the  damage  it  causes  is  outweighed  by  the  benefits  it  imparts.  Only  the 
Delaney  clause  of  the  Food  and  Drug  Act  escapes  this  pitfall  by 
avoiding  any  reference  to  cither  concept  of  safety.  Instead,  it  allows 
scientists  to  ascertain  the  degree  of  risk  presented  by  the  use  of  a 
particular  chemical  and  assigns  policymakers  the  t^k  of  judging 
whether  the  scientifically  defined  nsk  is  acceptable  to  society.  For  this 
reason  it  serves  as.a  model  for  all  other  environmental  protection 
legislation.  Despite  the  simple  logic  underlying  the  clause,  and  despite 
Its  read7  apphcabilitv  to  other  regulatory  fields,  this  clause  has  often 
been  misunderstood  by  regulators  and  the  public  alike. 

ly.  TXIE  DELANEY  CLAUSE:  A^  MODEL  FOR  ENVIRONMENTAL  FBOTCCTION 

LEGISLATION 


4v  ^i8U7ul^8tanding  the  Delaney  dame 

J'ood^and  Drug  Commissioner  Charles  C.  Edwards  restated  accu- 
rately the  misunderstanding  of  the  Delaney  clause  when  he^said  of  it: 
\J4^per8onal  view  and  that  of  the  F,DA  Is  that  we  have  to  have  more  flexlbiUty, 
2m  n^lI^J^-'^^"  °5  ^®  P"'  ^6  position  that  we  with  cyclamates--- 
ail  oiu-B^ftUig.  And  It  becomes  avhighly  emoUonal  Issue  atMhat  point.  aUowln^ 
discretion  on  our  part  or  anyone  else*8.*  ^  awuwiun 

^This  Statement  implies  that  but  foi:  the  Delaney  dkuse  the  FDA 
'^ould  have  allowed  cyclamates  to  remain  in  the  food'^plf  in  some 
amount  even  thouf^h  this  chemical  causes  cancer  in  ratsTrhe  Commis- 
.?ioners  characten?ation  of  the  Delaney  amendment  as  a. usurpation 
of  administratixo  discretion  is  incongi-uous  because  other  parts  of  this 
food  ^t^ction  law,  although  operating  more  slowly  than  the  anti- 
.  ^nceivclause,  aJso  would  have  roquired  cyclamates  to  be  completely 
^^^^-^^^^\\^i^od  supply.  At  the  onset  of  the  cyclamate  contro- 
.  -^--ucakwas  generally  recognized  as  safe  by  the  FDA.  After 
itial  safety  question  was  raised,  the  Secretary  officially  re- 
rclamates  ;^rii  the  GRAS  list.  At  this  point  the  law,  absent 
ftejj  Qlause,^quires  that  the  chemical  be  shown  to  be  safe  be- 
tifetitwi^caiPbe  granted  allowing  its  addition  to  food."  In  view  of 


Edwardv,  «upra  note  4.  ' 

"  40e(c)(8),  21  U.8.C.  848(C)(8)(A)  (1004). 
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th^  stat6  or  feciehtific  knowledge  O^^ut  cancer-causing  substances,  it  is 
u^^cejy  tlj|(.t  cydauiuto  could  havoihet  this  burden  of  proof ;  therefore, 
^mfcht'tfpuid  have  been  reniovecj  from  the  food  supply  without 
€e  to,  the  Delanoy  clause.  Inv^fact,  soiiio  of  the  most  vigorous 
f  the  Dclaney  clause  call  ir'on  unnecessary  duplication  of 
^existing  authority, 
tho^^yommissioner  asks  for  "discretion"  to  decide  when  aj 
jical  that  causes  cancer  in  animals  can  still  be  used  in  food  fo^- 
^       is  asking  for  the  discretion  to  decide  an  issue  that  thousands  of 
llvcer  researchers  have  ^becn  unable  to  resolve.  The  dangers  of  this 
position  were,  put  forth  accurately  by  former  Secretary  of  Health, 
'  Education,  and  Welfare,  Arthur  S.  Flemining : 

The  rallying  point  against  tlie  anticancer  provialon  Is  tbe  catch  phrase  that  it 
.  tuke:)  away  tUis  Hclentlst'H  right  to  exercit^e  Judgment.  The  Issue  thus  made  is  a 
talse  one,  because  the  clause  allows  the  exercise  of  all  tbe  Judgment  that  can 
safely  be  exercised  on  tbe  basis  of  our  present  knowledge.  The  clause  is  grounded 
on  tbe  Bclentiilc  fact  of  Ufe  that  no  one,  at  this  time,  can  teXl  us  how  to  estabUsh 
for  man  a  safe  tolerance  for  a  cancer>producing  agent. 


As  I  pointed  out  In  my  original  testimony,  the  opposition  to  inclusion  of  an 
anticancer  clause  arises  largely  out  of  a  misunderstanding  of  how  the  prorialon 
works.  It  aUows  the  Department  und  Us  sclentiUc  people  fuU  discretion  and  judg-' 
ment  in  deciding  whether  a  substance  has  been  shown  to  produce  cancer  when 
added  to  the  diet  of  test  animals.  But  once  this  decision  is  made,  the  limits  of 
Judgment  have  b^n  reached  and  there  is  no  reUable  basis  on  which  discretion 
could  be  exercised  in  determining  a  safe  threshold  dose  tor  the  estabUshed 
carcinogen.* 

The  fact  that  the  country's  highest  food  and  drug  oflBcials  still  believe 
that  tliis  kind  of  discrotioii  should  be  gmnted  demonstrates  the  need 
for  more  effective  policy  setting  by  Congress, 

B.  'ExpaTiding  the  Delaney  Olauee  to  OtJidr  Areas  of  ^hmronTnental 
Protection  Legislation  - 
From  the  FDA's  experience  in  attempting  to  differentiate  between 
safe  and  unsafe  substances,  itySeems  apparent  that  in  order  to  shield 
the  environpfint  from  further  chemical  contamination,  the  policy  issues, 
and  the  scientific  issues,  although  interrelated,  must  be  approached 
^sepapfitely.  The  report  to  the  Surgeon  General  on  environmental  car- 
,'cindgejis  clearly  defined  the  problem  and  divided  the  scientific  and 
policy  responsibility.  "While  science  can  proyide  quantitative  infor- 
mation regarding  maximum  risk  levels,  |he  task  of  ultimately  select- 
ing scocially  acceptable  levels  of  human  risk  rests  with  society  and 
its  political  leaders,"    The  role  of  the  scientist  is  to  describe  physical 
phenomena — this  chemical  caused  lesions  in  mouse  brains  under  these 
conditions;  that  chemical  caused  cancer  when  fed  to  mice  in  certain 
(mantities;  thosi)  chemicalspaused  l^irth  deformities  when  injected  into 
chickens  in  designated  amoun^at'fcertain  ages.  Scientists  can  o£(er  less 

~«>  Hearings  oa  H  K.  7624  nefore  m  Subcommittee  of  the  House  Committee  on  Interstate 
and  P(>rclKn  Commerce.  80tb  Congress. »2d  seiilon  SOI  (1960).  Tbe  memt>era  of  the  commit- 
tee that  reported  tu  tbe  Surgeon  'ijeueral  on  tuw  levels  ul  euvlrunmeii^al  carclnoceni  con* 
■Idered  tbe  arguments  mude  bj  Secretary  Flemmlng  mo  Important  that  tltej  Inserted  tbe 
entire  sutement  of  tbe  former  Secretary  In  tbelr  rei>ort.  Follo>vlng  tbe  statement  tbej' 
%dded  tbls  note  :  "The  scientific  basis  on  which  tbe  Government's  position  was  established 
ti^  11)60  remalnti  jralld.  The  progress,  of  knowledge  In  carclnogeneslailii  the  Sast  decade  has 
onnr  Btrengtheneoi-fhe  points  made  In  Secretary  Plemmlng's  testlmon^i  Niitlonal  Instituted 
of  Health  and  Natldwl  Cancer  Institute,  supra  note  5.  -     t^  '  ■ 

Natioaal  InRltt>%a  ol  Healtl^^d  Nation aFCancer  InstltotM^^ij^  note  0  ftt  1^. 


.  definito  but  still  important  scientific  opinions  on  the  degree  to  which 
damage  to  man  can  be  predicted  from  damage  to  animals.  Without 
knowing  the  levels  of  risk  that  society  will  tolerate,  however,  scientists 
cannot  cllectively  dillVrentiate  between  *'safe"  and  "unsafe"  substances. 

Congress,  on  the  other  hiirt^,  taking  into  consideration  the  certainty 
or  relevancy  of  the  sciqntiHMindings,  must  set  broad  policy  guidelines. 
Several  issues  suggest  themS'elVes  as  important  for  the  consideration  of 
the  Nation's  policymakers.  Which  purposes  served  by  chemicals  are 
worth  the  apparently  increasing  risk  of  their  use  in  foods?  Resolving 
this  issue  involves  a  reassessment  of  the  "required  for"  or  "unavoidable 
in"  food  production  concept  of  section  406.  If  additional  uses  of  chem- 
icals,are  found  necessary  to  iniprOjiSp  the  food  supply,  these  concepts 
could  be  expanded.*'  In  addition, 'Congress  must  determinci^^hich  ex- 
trapolations from  animals  can  be  made  to  man.  In  thq  cancer  area  it 
is  policy  that  if  a  chemical  affects  animals  it  will  not  be  given  to 
humans."  This  practice  was  adopted  because  under  the  present  state* 
of  scientific  knowledge  a  safe  tolerance  for  man  of  a  suustance  tliat 
produces  cancer  in  animals  cannot  be  established.**  What  chemicals 
should  be  added  to  the  "zero  tolerance"  list  now  containing  only  car- 
cinogens? Already  chemicals  causing  birth  defects  and  genetic  damage 
In  animals  have  been  sug^'ested  for  addition  to  the  list.  Congress  must 
collect  and  review  the  evident;  that  other  irreversible  biological  dam- 
ago  can  bo  caused  by  chemicals  and  set  a  "zero  tolerance"  policy  for 
these  areas  where  necessary. 

The  Delaney  clause  can  serve  as  a  model  for  environmental  protec- 
tion legislation  becalise  it  delegates  to  scientists  the  responsibility  for 
making  scientific  judgments  and  to  Congress  the  task  of  making  policy 
dQcisions.  The  scientist,  after  an  analysis  of  all  teclmical  data,  specifies 
the  degree  of  risk  that  would  result  if  any*aniount  of  known  carcin- 
V  ipjg^jtis  were  allowed  in  the  Nation's  food  supply;  Congress,  after  con- 
/;:?a[rai^ing  all  other  relevant  information,  detemiijies  that  the  risk  is 
'%n^dc»ptable.  The  FDA*  is  then  charged  with  the  responsibility  of 
removing  carcinogenic  chemicals  from  the  food  supply.  The  procedure 
^ut jMeld  f^^(^e veToping  a  new  food  protection  or  any  other  envirpu- 
"^^^I^^^S^^SJiS^       should  not  include  any  effort  to  define  "safety>*^^^ 
\^a&|r^''^M        ishduld  describe  a  degree  of  risk  as  accurately  as 
^^^*^l^0^5E'l^^      ^^^^  should  decide  whether  that  risk^^s  Worths 
the^velopment  of  a  mor^effective  food  prdtection 
J^^'^^^^^^^^§t^M>        Surgeon  General  enunciated  qpe  additional 
"Chemicals  should  be  subjected  to  scientific  scru- 
^  ler  wiart^iv^  individual  'riglits':  they  must  be  considered 
SSJFRiilly  guilty  unless  ind  until  pr6ven  innocent."*"  The  authors 
of  that  report  directed  their  con;iment  at  carcinogens,  but  the  same 
observjitions  may  now  be  mad^^f Or  chemicals  relatmg^to  generic  dam- 
age or  birth  oe'fects.  ^     ^       «Jk^  ' 

^Tbe  Pood  Saietj  #aDel  of  the ,  White  Houie'  C<>n^ereDce  luegeited  tome  addlUooal 


criteria  that  Conmisralsht  conilder:  /*[That]  DOadditlonal  cnemlcali  ihould  be  per- 
mitted Id  or  OD  /oods  udlesa :  They  have  been  Sntfwtl  with  rcisonable  certainty,  to  be 
•afe  CD  the  basli/  of  the  beBt  tclentijBc  procedures  available  for  the  evaluation  of  lafetj 


iaie  ______   _   _  , 

antrmeet  one  or  more  of  the  foUowlne  criteria  :  1.  They  have  been  ihown  bj  appropriate 

^    .  ._  ^      .__--.  __.._      ^  to  ■    "      *    '  -  - 

...        _  ir     -  ...  . 

use  result!  In  a  ilgnlflcant  increaie  In  the  food  Bupplj  ;  i.  thej  improve  the  nutrltlv^ 


-  .  PP'-^ 

teit  to  be  ■Ixnlflcantlv  lets  toxic  than  food  additives  currently  employed  for  the  same 
purpose ;  2.  toej  slinlflcantly  Improve  the  quality  or  acceptability  of  the  food ;  3.  their 


value  of  the  food  ;  and  Q.  their  use  results  In  a  decrease  In  the  cost  of  food  to  the  con< 
sujner.**  White  House  Conference  on  Food.  Nutrition  and  Health,  supra  note  13. 

«>Pood  Additives  Amendment  of  1058.  sec.  40&(c)<3).  21  U.aC.  348(c)<a)(A)  (19M): 
National  Institutes  of  Health  and  National  Cancer  Institute,  supra  nots  0,  at  15. 

«•  Id.  at  15. 
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V.  CONCLUBION 


The  nearly  uninhibited  addition  of  cheinicars  to  thp  environment  for 
thp  last  several  decades  Hew  at  the  heart  of  the  so-called  environmental 
crisis.  To  control  this  use  of  chemicals  requires  a  nfiw  combination  of 
Bcientific  expcrtiso  and  legal  policy.  The  4i'afters  of  the  Delaney  clause 
of  the  current  'food  protection  law  wore  successful  in  writing  into  the 
legislation  a  proper  balancing  of  the  policy  function  and  the  scientific 
function.  Congress  heard  scientists  aescribo  the  level  of  known  and 
unknown  risk  associated  with  cancer-causing  chemicals.  It  set  the 
policy  that  no  chemical  known  to  cause  cancer  in  animals  would  bo 
'%  allowed  in  the  food  supply.  The  regulatory  agency  \vas  assigned  the 
y  scientific  task  of  distin^ishing  those  chemictUs  that  cause  cancer  in 
animals  from  those  that  do  not.  The, Delaney  clause  sets  clear  public 
policy  and  allows  comt)lete  scientific  freedom. 

Congress,  by  setting  the  public  policy  concerning  cancer-causing 
chemicals  itself  and  by  assigning  the  scientific  implementation  of  that  ^ 
po\\^  to  the  agency  that  regulates  food,  established  a  procedure  for 
effectively  weighing  environmental  dangers  and  acting  to  prevent 
them.  All  chemicals— ^whether  they  be-pesticides  in  or  on  foods,  indus« 
trial  chemicals  that  contaminate  the  w&ter  or  air,  hazardous  substances 
that  are  used  in  the  home,  or  any  one  of  hundreds  of  other  environment 
tal  pollutants  used  in  this  society — must  be  subjected  to  ^rationalized 
policy.  Congress,  guided  by  the  state  of  scientific  knowledgefmu^  , 
place  liift^  on  the  risks  to  be  assumed  by  society;  the  appropriate  reg-^ 
ulatory  Iseney,  again  guided  by  scientific  research,  must  not  allow 
that  established  risk  to  be  exceeded.  This  is  the  principle  of  the 
Delaney  clause  and  for  this  reason  the  Delaney  clause  serves  as  a  modri 
,  ,  for  other  environmental  legislation.-  ^"^v-  , 

How  Safe  Is  Safe? — The  Design  of  Pouct1>n:  Drugs  and  F^poD  -v, ' 

AoDrnvEs      > 'V  r'^ 

A  consumer's  VIEWPOmT  ' 

^j.  /     ,     ^        (By  James  S.  Turne^ 

"How  safe  is  safe?"  i&a  misleading  nuestion  for  a  conference  on  the 
dcSicn  of  policy  on  drugs  and  fdqd  additives.  It  implies  the  quest  fot'M 
scienti|ic,  if  you  willV'Standard  of  safety  acceptable  to  all 
tf^^prestod  in  the  Issue  being  considered.  Unfortunately,  in  the  real 
'^jfpjrld  today^s  ac(/e[ftat)le  standard  of  safety  may  be  mareVor  less  ac- 
^ccptable  than  yesterday's  or  tomorrow's.  *  j. 

^    ^  „>3,i  •pj.Qjji^jy^  of  nuclear  reactor  safety,  Dr.  ^Ivjn 

f  the  Oak  Ridge.  National  Labor^itory,  put^  tfie 
"Ihattfer  more  pre^i^elv  when  he  asks,  **lIow  safe  is  safe  enough  ?"  Tlmt 
is  the  questidh  underlyin^the  design  of  policy  on  drugs  and  food  addi- 
tives. It  is  not  primarily  a  question  for  scientists;  it  is  a  policy 
question.  »^  . 

Dr.  Weinbem.'^wd  out  the  distinction  efToctively  when  he  sppke  " 
Kit  the  dedicati^^fj^ho  Paul  B.  Johnson  Science  Tower  at  the  Univer- 
sity ot  SouthernlSfiPissippi  in  January  1972:  ■  , 

Many  of  the  Issiws^,tMf i^^^^^^^^^  course  pf  theJntera'ction  between  science 

or  technology  undfi^l£ty^^^^  of  technology,  or  th^v) 
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atteinptu  to  deal  with  Boclal  i>roblemH  tlirotigh  the  proecdurca  of  aclcncG — hung 
oil  tbu  onuweni  to  qiientlond  whldt  can  bu  uskcd  of  sclencti  and  yot  which  cuunot 
bo  aiiuworud  by  HClenco.  I  propofie  th<*  term  tranu  Hclotitine  for  thcso  qui>Btlona 
since,  though  they  are,  eplMti'iiHiloKlcally  upinklnu.  queHtloiiu  of  fact  and  can  be 
stated  In  the  lungmi^e  of  edence  they  are  uiianHweruble  by  science;  they  tran* 
Bcend  science.  Insofar  as  public  fiolley  dependn  on  truns-HClentlflc  rather  than 
sclentUlc  Is^iued,  the  role  of  the  scientist  In  contributing  \h  the  promulgation  of 
such  policy  must  be  different  than  Is  bis  role  when  the  Wnues  can  be  unacbbli^u* 
ously  answered  by  science.  / 

In  conclusion  Dr.  Weinberg  states : 

Wben  what  we  (scientlstB)  Uo  transcends  science  and  when  it  Impinges  oo 
the  public,  we  have  no  choice  but  to  welcome  the  public— even  encourage  the 
public — to  participate  In  the  debate.  ScientlHts  have  no  monopoly  on  wisdom 
where  this  kind  of  trans-science  Is  Involved ;  they  shall  have  to  accommodate 
the  will  of  the  public  and  its  representatives.  " 

Safety  as  it  has  come  to  bo  used  within  the  context  of  the  food  and 
drug  laws  and  the  complex  of  regulations  supporting  them  is  a  trans- 
scientific  problem.  Undd^jj^current  laws  a  substance  can  be  found  safe 
only  if  ifTitt?  passed  th'i^pi^lf  three  phases  of  consideration.  The  nature 
of  the  safety  problem  may  oe  better  understood  if  it  is  examined  within 
this  context. 

First  is  the  objective,  scientific  determination  of  the  discernible  ef- 
fects involved  in  the  chemical's  use.  This  determination  is  the  responsi- 
bility of  scientists.  ^ 

SiMi^nd  is  the  judp^nent  about  which  of  these  effects  is  a  risk  and 
wmcVi^,a  benefit.  This  judgment  is  ultimately  made  by  the  public, 
il^ti^g^jthrouph  its  representatives  and  spokesmen  or  as  individuals^ 
but  acting  with  a  high  degree  of  guidance  from  scientists,  physicians, 
or  other  trained  professionals. 

Third  is  the  decision  that  the  agreed  upon  benefits  of  a  given  chem- 
ical exceed  its  agreed  upon  risks.  This  is  a  public,  not  a  scientific,  deci- 
sion, made  in  public  forums  in  which  scientists  act  as  equal,  though  in 
some  !cases  better  informed,  participants  with  other  segments  oi  the 
public. 

A  safe  chemical  is  one  that  has  passed  through  all  three  pihases  satis- 
factorily. Its  effects  are  known  and  agreed  upon  with  some  certaintv  by 
qualified  scientists.  The  benefits  andVisks  of  the  chemicaKhave  been 
sorted  out  accurately  to  the  general  satisfaction  of  the  society.'  The 
society  then  has  decided  that  the  benefits  of  the  use  of  the  chemical  in 
"  e  way  permitted  outweigh  its  risks. 

tJn fortunately,  this  is  not  the  way  the  determinations  of  chemical 
ifety  always  work.  Certain  dramatic  regulatory  decisions  during  the 
past  20  yt^rs  illustrate  why  the  public  increasingly  doubts  industrial, 
^  rejruhitory,  and  scientific  assertions  that  the  foo5  and-drug supplies  are 
safe  eiioijirh.  Tlie  approval  and  then  the  subsequent  banning  of  cycla- 
nuite,  including  th6  unnecessary  references  to  the  Delaney  anticancer 
clause,  illustrate  the  j^roblems  that  occur  when  scientists" cannot  agree 
on  t.he  potential  effects  of  a  given  chemical,  bht  regulators  act  as  if  they 
do.  The  [)iTiMature  approval  of  the  9alk  polio  vaccine  and  the  subse- 
quent 2C0  cases  of  vaccine-associated  polio,  10  of  which  resulted  in 
death,  delineate  the  tragedy  that  can  result  when  risks  and  benefits  are 
improporlv  identified  oV  weighed.  The  negligent  release  of  certain  lots 
-'pf  Sal>in  Tvpe  III  oral  polio  vaccine  and  subsequent  findings  against 

'^the  Govenuuent  for  that  action  suggest  that  the  public  is  going  tojiold 

■f  ■  • 
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Bcionco  niul  KoiontiHtH  to  an  inorouHing  dcjjreo  of  resnonsibilitv  for  ( hoir 
(locifiionN,  Ench  of  thoso  events  ha,9  a  Icj^son  which  can  bo  ^lelpfiil  in 
dctcnniutnff  how  safe  is  safo  onouph. 

In  1003,  tile  Division  of  Riolop:ic  Standards  (DBS)  of  tho  National 
InaUtntes  of  Hoalth,  then  tho  Nation's  vaccine  re^^nlators,  approved 
;c^^^  lots  of  Siibin  Typo  III  polio  vaccine  for  use  in  a  Phihulolplda 
miiss-inuTiunization  camnaign,  A  Philadolplua  honsowife,  who  was  41 
years  old  at  the  time,  took  a  dose  of  oito  of  the  lots  and  contracted  polio 
from  tho  vaccine.  Sho  become  a  permanent  qnadriplegic. 

After  reviewing  tho  case  dnring  7  years  of  legal  l)rocecdings,  tho 
Federal  district  court  in  Philadelphia  ruled  that  the  vaccine  lots  had 
boon  released  negligently  by  tho  DBS.  It  awarded  damages  of  over  $1 
nriillion  to  tho  injured  party.  Evidence  showed  that  Government  scien- 
tists responsible  for  protecting  tho  public  had  kept  shoddv»  incomplete, 
or  misleading  records  about  vaccine  safety.  It  snowed  that  tho  statis- 
tical methods  used  to  evaluate  test 'findings  were  poorly  constructed—so 
much  so,  in  fact,  that  the  presiding  judge  pointed  to'them  as***  ♦  ♦  a 
perfect  exaniplo  of  tho  old  *  ♦  •  chestnut,  *garbago  in,  garbage  out.' " 

Evidence  introduced  into  the  record  suggested  that  when  the  mass- 
moculation  campaign  was  in  the  planning  stages  tho  Public  Health 
Service's  ^  hoc:  polio  advisory  committee  voted  6  to  4  to  include  a 
warning  against  the  use  of  tho  Sabin  Type  III  oral  vaccine  by  adults. 
Snbsequ^i\i^ly  tho  committee  was  informed  by  the  manufacturer  thi^t 
•  ♦  •  the  company  must  give  serious  consideration  to  the  possibility 
that  tho  typo  III  vaccine  will  have  to  be  withdrawn  f rom  commerciJil 
sale  ♦  •  ♦  if  labeling  precautions  cannot  bo  written  witlii^lKte  safe- 
guards that  will  not  deter  its  sale  ♦  ♦  ♦."  Following  tl^pKatoment  by 
the  company  the  committee  reversed  itself,  removing  thS^arning  about 
adults.  , 

A  careful  ejcamination  of  Jthe  regulatory  records  on  Sabin  polio  vac- 
cine revealed  a  nightmare  of  improper,  mistaken,  or  negligent  action- 
including  a  to^al  litck  of  familiarity  with  the  laivs  and  regulations 
governing  vaccine  control  on  the  part  of  the  responsible  officials— all 
taken  in  the  name  of  and  on  behalf  of  science.  The  surprising  reaction 
of  officials Jaced  with  the  responsibility  for  the  $1  million  judgment 
was  to  suggest  that  the  regulatiolns  be  changed  so  that  their  actions 
would  become  legal.  ^         ,  o 

When  the  safety  problem  is  viewed  in  this  context  the  issues  related 
to  beneht  and  risk  become  less  esoteric,  abstract,  and  philosophical.  Tho 
problem  becomes  a  practical  one.  Mechanisms  must  be  desWod  to 
ensure  that  the  individuals  cliarged  with  applying  the  availaSfe  scien- 
tihc  knowledge  to  regulatory  decisions  have  a  proper  sense  of  responsi- 
bility and  a  clear  knowledge  that  they  will  be  held  accountable  for 
their  mistakes,  as  well  as  rewarded  for  their  contributions.  Until  these 
mechanisms  are  developed,  the  public  sense  that  the  chemic^  environ- 
ment is  not  safe  enough  will  continue  to  grow.  Unless  t^  world  of 
scientific  decisionmaking  on  behalf  of  tho  public  is  openeiPto  public 
scrutiny  and  evaluation,  more  and  more  policy  restraints  will  be  placed 
on  the  granting  of  responsibility  to  scientists.  Alvin  Weinberg  puts  tho 
Bituatio^bluntly :  **The  republic  of  science  can  be  destroyed  more  surely 
*^y.Y.^*i?°^4?JS!  01  Pi»Wic  support  for  science  than  by  intrusion  of  the  • 
publicinta^ts^orkings." 
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Tho  Goveriunent'a  problem  with  certuii\  lota  of  Sabiu  vaccine  Hugj 
jroHfw  how  skoutiiul  (lu)  puhlir,  through  its  tnms  mMiiiitillu  institutignrU 
lb  bcooining  of  tio-ualltUl  sciontilic  discretion,  llowevor,  tho  Salk  vaceinis 
incident  introducob  another  dinitinbion,  U  HUgt'^Htn  thtit  the  real  safety 
problem  involves  not  oidy  a  better  weigliinir  of  benoiits  and  risks,  liut 
the  development  of  a  better  identification  or  beneiits  and  risksr 

Tho  200  victims  of  i)olio  contracted  from  tho  Salk  vaccine  have  often 
been  the  centerpiece  in  a  munber  of  tlteoretical  discussions  about  riAk- 
bonelit.  The  trade  off  is  always /between  tho  number  injured  by  tno 
vaccine  versus  the  nimiber  who  would  have  been  injured  if  tho  vaccdnjJ 
had  not  been  used.  II.  V.  Wyatt,  in  his  article  appearing  in  the  JanuX 
ary  20,  11)73,  issue  of  Nature,  '*l3  Polio  a  Model  for  Consumor  ito- 
seuichV'  sums  it  up:  "The  situation,  although  regrettable,  wgs 
certainly  less  severe  than  it  might  have  been  if  tho  vaccine  had  toL 
been  udedJ!*-^  ^ 

This  is  a  comforting  thought.  But  it  lots  science  and  the  regulatory 
officruls  responBiblo  for  applying  it  off  tho  hook  too  easily.  If  tncy  had 
done  their  job  properly  tno  full  benefit  of  tho  vaccine  could  liave  been 
had  without  the  260  casualties.  This  certainly  would  have  been  better 
than  what  occurred.  < 

Dr.  James  Shannon  said,  in  a  19iJ0  address  to  the  Oklahoma  Fron- 
tiers of  Science  Foundation,  that  tho  Salk  vaccine  represented  a  scien- 
tific error.  .  .  tho  decision  of  tho  Foundation — National  Foundation 
for  Infantile  Paralysis — to  throw  its  resources  behind  the  development 
of  an  inactivated  vaccine  markedly  increased  tlio  difficulties  and 
greatly  protracted  tJio  time  re<|Hired  to  develop  the.genera^ly  adopted 
polio  vaccine  we  have  today.*'  Tho  Htw  York  Times  article  reporting 
that  speech  states  that  "Dr.  Sliannon  felt  tho  *orror*  of  tho  National 
Foantiation  derived  in  part  from  tho  secrecy  of  its  operations,  which 
limited  tho  input  of  external  ideas." 

Dr.  Shannoi^'^  view  is  a  retrospective  one.  It  can  be  considered  in 
future  situations,  but  reasonable  men  could  have  disagreed  about  the 
choices  when  they  were  made  in  1955.  It  ia  more  difficult  to  accept  the 
•  fact  that  in  1955  tho  bench  scientists  at  tho  Division  of  Biologic  Stand- 
ards responsible  for  evaluating  tho  safety  of  Salk  vaccine  refused  free 
doses  for  their  children.  TJicy  did  so  because  more  than  6  months  before 
thdfteei^inning  of  the  Sallc^ijiass-ixt^riunization  program  three  monkeys 
came  iTown  with  what  appfeafed  to  be  a  paralysis  caused  by  the  vaccine. 
This  warning  did  not  cause  those  responsible  for  the  program  to  search 
out  a  potential  problem,  6  months  later,  when  the  jfirst  five  vaccine- 
related  cases  of  uolio  were  detected,  a  massive  crisis  program  was 
undertTiken  to  fina  and  correct  the  problem.  Within  30  days  the  reason 
for  livi'  polio  eontiunination  of  the  vaccine  had  been  disccver^^d,  cor- 
rected, aiul  the  vaccine  was  back  on  the  market. 

In  a  pro^jrrani  as  imi>ortiU)t,  sensitive,  and  dramatic  as  the  Salk  mass- 
immunization  nunpaign,  throe  sick  moi^eys  should  have  been -an  effec- 
tive early  warning  of  tho  problems  to  come.  That  they  were  not  suggests 
imj^ortant  weaknesses  in  the  system  fot  identifying  risks  and  benefits 
which  must  be  corrected  before  the  weighing  of  benefits  and  risks  can 
be  seriously  uiulcrtaken. 

The  manipulation  of  science  to  make  risks  appear  tritbvh  acceptable, 
illustrated  by  the  Philadelphia  Sabin  case^  and  th^  J{ailu^o|;Scionce  to 
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(lukot  wurninifH,  at;  in  t  Sa/k  ouho,  feed  public  ukcpticiHin  ubout  claiinH 
thut  all  ia  vvoli  with  Uhh\  and  drugs.  Thin  aUopticisui,  shurcd  hy  a  ^'ood 
nuinlH^r  of  HciuntihtH,  uudi^rlioH  the  athmi;  support  for  the  Dehiuuy  unti- 
cuiicor  chiuHe  of  the  food  und  drutf  Juw,  wliioh  prohibitn  the  use  in 
human  fooda  of  any  chemical  which  haa  caused  cancer  when  ingeated 
by  man  or  animal. 

In  Oclober  lUCD,  the  yccretary  of  Health,  Education,  and  Welfare 
removed  cyohunate  from  the  hat  of  food  chemicala  generally  recognized 
aa  Hafe^  better  known  aa  the  GKAS  liat.  Ho  removed  the  chenucal  not 
bocauao  acieiUiata  agreed  that  it  was  unsafe,  but  because  ^t  could  no 
longer  bo  naid  that  acientista  agreed  that  it  waa  aafe.  Ajihumber  of 
obsorvtttiona  contvibuted  to  this  doubt  concerning  cyclaniftte.  It  pro-  . 
duCcd  a  hunum  metabolite  w)uc})  caused  genotioqanuligc  inVtats.  It  and 
tho  metabolite  caused  tpratipjgeniicj  daijrtagq  ift  cmcj^pna^  It'qpui)d(Us6|t'f 
to  playnitt,  thus  inhibitmi^'Jdrug  tleliverj^;to.;t}iovto^  tho 
ctfoct  of  vitamin  IC  Wh^/^  cancoroua  tumors 

in'  lQ5q  FDA  tests.  W^^6|]^;;cbm  "With  saccharin,  it  had  caused 
can  cor  in  rats.  '  ' 

For  apparently  political  reasons  the  Secretary  made  unnecessary 
references  to  tho  Delanev  anticancer  claubo  to  justify  removal  of  the 
:chcinical  from  ^ho  GIIA^J  list.  Tho  dlauso  reads  as  follows:  ^^Providedj 
,That  no  additive  shall  bo  deemed  to  bo  safe  iMt  is  found  to  induce 
cancer  when  ingested  by  man  or  animal,  or  ir  it  is  found,  after  tests 
which  are  appropriate  for  the  evaluation  of  tho  safety  of  food  addi- 
tives, to  induce  cancer  in  man  or  animal  ♦  •      -  .v. 

It  was  unnecessary  oven  to  refer  to  the  claus6  in  banning  cyclamate 
because  onco  safety  became  a  question,  the  chemical  could  n&f  bo  used 
unless  it  had  been  tested  and  shown  to  bo  safe.  This  meant  that  its 
efTecta  had  to  be  demonstrated,  that^its  benefits  and  risks  had  to  be 
sorted  out  and  then  weighed.  If  qualified  scientists  had  found  during 
this  period  that  the  chemical  did  cause  cancer  when  ingested  by  man 
or  animal,  then  tho  Delaney  clause  could  have  been  invoked.  Tho  previ- 
ously made  public  determination  that  the  potential  risk  of  including  a 
cancerrcausincr  chemical  in  the  food 'supply  outweighs  any  benefits 
that  the  chemical  might  have  wouldthoii  have  controlled  the  situation. 
If  this  procedure,  as  outlined  in  tlie  law,  had  been  followed,  tho  im- 
portance of  the  Delaney  clause  could  have  been  more  accurately  as- 
sessed and  appreciated.  Instead,  the  premature  reference  to  the  clause 
led  to  a  widespread  misunderstanding  of  the  purpose  and  principle 
^underlymg  it. 

The  principle  of  the  .Delanev  clause  is  that  weighing  of  benefits 
and  risks  is  not  a  purely  scientific  question ;  it  is  a  policy  question^hat 
requires  an  informed  public  decision.  The  principle  of  the  Dfelaney 
clause  is  that  the  weighing  of  benefits  and  risks  is  not  the  sole  province 
of  a  regulatory  agency  or  its  scientific  advisers.  The  Delaney  clause 
applies  this  principle  to  those  chemicals  which  cause  dancer  when  in- 
gested bgiHMjgjr  animal.  It  does  this  on  the  advice  of  a  large  segment 
gQMlPiiimiiunity  which  argues  that  the  effects  of  even  traces 
of»a  c'^^n^^giflK  su^hstAnce  cannot  be  predicted.  Relying  on  this 
advion  the  pWHfi'  had  adopted  the  policy  that  no  benefit  is.  worth  the 
possible  hazard  of  adding  a  cancer-cauiJihg  chemical  to  the  food  sup- 
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ply.  Tlio  (iliuiso  (iii  .sou^itilhs  dihonaion,  HoiontiHta— luul  HciciUiHtH 
uloiiu— iniiico  tliu  (h^tonjuiuit  ion  that  un  infrosUul  choiuioul  \ukh  vMxmiX 
ouncer,  Tho  claitso  ri^shfon  (ho  ucrrph'd  oprrutinij;  j^uuiiclplo  that  thoro 
\b  Honxo  I'clationHhin  bot\vc(*M  (lie  oIlVclH  of  iUv.  c\mu\m\  on  uiiiiuub  and 
its  eilects  on  man.  Thin  in  tlu*.  lu  inciplu  that  ullowh  dni^H  and  food  ud<lU 
tivoH  to  ho  hIuiwu  yafti  and  to  he  inarketiid,  The  cluuHo  avoids  tho 
.  doinund  of  ahsohito  mifoty.  Instead  it  HayH  that  in  relation  to  the  cancel' 
risk  tlie  food  Hnijply  will  be  safe  enough  only  if  no  additional  canfor* 
causing?  oheniicals  are  added  to  it.  > 

The  IX^laney  clause  ran  certainly  he  improved,  hut  the  central  princi* 
pie  on  whicK'U  rests  must  be  kept  intact.  Safety  is  u  nolicy  cmetition 
which  demands  the  weighing  of  properly  identilied  risks  and  ooneiitB 
by  the  public.  It  is  not  an  objective,  scientific  dctcnnination.  The 
weighing  merlumism  can  bo  iinprcfvcd.  but  improvement  will  not  bo 
accomplished  by  giving  re^'ulatory\autliorities  Ynoro  bureaucratic  dis« 
cretion.  Tlio  Deluney  clause,  unlikb  any  other  section  of  the  Food, 
Drug,  imd  Cosmetic  Act,  recognizes  tiid  is  premised  upou'tho  lixnita- 
tions  of  science. 

The  Foo<l  Safety  Panel  of  tho  1909  White  House  Conference  on 
FDod^  Nutrition,  and  Health  stated  tho  limitation  oh  proving  food 
chemical  safety.  The  panel-said,  "It  is  not  possible  to  determine  with 
absolute  certainty  tho  safety  of  the  ever-increasing  number  of  chemi- 
cals added  to  or  present  in  our  foods.!'  As  a  member  of  the  panel  I 
concurred  with  that  statement.  It  appeared  to  me  to  bo  a  warning. 
Sino;  science  could  never  be  sure  of  a  cjnemical's  safety,  it  seemed 
obvious  that  as  a'matter  of  pohcy  vyc  shou)i4  be  cautious  in  allowinfi; 
the  ilse  of  chemicals  in  food. "Unfortunately,  many  individuals  both 
inside  and  outside  of  science  took  this  statement  to  mean  the  opposite. 
Since  siifety  cannot  ever  be  piwen  conclusively,  they  nrguod,  we  ought 
to  ^i)^  cautious  in  restricting  the  use  of  chemicals/lt  is.  this  attitude 
agaTil^t  which  public  sentiment  is  reacting. 

Increasingly  scientific  evidencif^/relates  various  chemicals  to  serious 
problems  of  human  health.  Responsible  scientists  have  su^ested  that 
some  chemicals  may  contribute  to  the  development  of  certain' kinds  • 
of  mental  retardation,  95  percent  of  which  is  of  unknown  origin. , A 
lar^e  portion  of  the  cancer  research  community  spends  its-timo  evlli^r 
uating  the  capability  of  various  chemicals  to  cause  cancer,  although 
tile  cause  is  yet  to  be  found.  Some  gerieticists  suggest  that  chemicals 
used  in  foods  and  drugs  might  play  an  important  role  in  causing  much 
ot  the -society's  genetic  and  mutagenic  damage.  For  example,  20  to- 30 
percent  of  American  pregnancies  erid  in  spontaneous  abortion,  still- 
birth, or  deformity. 

fecientific  research  has  identified  a  number  of  serious  health  prob- 
lems for  \vhich  the  causes  are  at  best  elusive,  ft  has  also  generated 
enough  evidence  to  suggest  a  possible  relationship  between  these 
disease  conditions  and  th(?  growing  use  of  a  number  of  chemicals  in 
the  drug  and  food  supply.  Diseases  of  unknown  origin  flJid  chemicals 
with  suspicious  side  effects  combine  to  raise  questions  of  dru^  and 
food  additive  safety  and  policy  to  a  high  level  of  public  concern. 

Increasingly  pointed  public  questions  are  being  raised  about  as- 
sumptions underlying  cnemical  regqlation.  Dr.  Jacqueline  Verrett 
and  Jean  Carper,  both  of  Vhogi  l>layed  an  impoitant  role  in  the 
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uyoluniiUo  l)un»  unkJlunio  in  thoir  book  to  bo  pul)li»hml  in  1071  by 
MliuoM^^  SoluiHtoiV  Kutin^'Ciui  Ho  Mu/unlouM  to  Your  lUmlth: 

Wlum' lUiUiHtry  tuuueu  itrouuil  i\w  Utiu  l)oiiom*rlHU,  wliut  thoy  iiunin?  Do 
tlioy  iiuMiii  <<>HH\nivfr  licalth  ItMioMtH  wolKhcd  UKiUiuit  ooiunnner  hcHUh . rlMknV 
i)r  c<M))uuiior  uctMioutlc  \mwi\i  iiKuliiHt  ooi^umor  \m\\i\\  tInU?  Or  wnuo  kind  of 
iM^nuuiiier  Hodul  hmttU,  uiu*h  Uiim  imvliitf,  iikhIuiU  eonmimvr  heiilth  r4uUV  Or., 
oil  tlii)  otUor  luim^  .^lo  .ih^y^  iUi)aii  Imluutry  ftunuiulc  bunullt  aualiiiit  cpiiNUiuur 

My  oxperiiMli^JlW?**^*''''"^***^  mcuhH  all  of  i\\i)m,  TIuh  fact,  too, 
ruiHoi?  fbo  lovel'iof  Mb  about  drug  and  fooil  additive  uufcty 

The  ponit  of  all-t^^^^^^^^  the  safety  of  <lrugH  and  food  additivea  an 

4  ["unction  of  thonWoiKbing  of  benefUb  and  ribka  ia  not  wimtalio  public 
cpnccrn  is  all  about.  The  real  problenUs  twofold.  The  elfecta  of  cbcnii- 
cals  in  food  and  drugs  have  not  yet  been  detornuned  Satisfactorily.  No 
generally  accepted  delinition' of  benelits  and  riakajbus  been  agreed 
upon.  It  ia  on  these  two  problems  that  from  the  coii,4Uuier'b  point  of 
view  the  attention  of  science  should  be  focused. 

/  [attacuuent  cJ 

CoNauiiiEa  Views  of  tiik  DELAlsrEY  Amp»ment 
(By  Jamcfs  8.  Tui^^t) 

This  puner  describe^  the  authors  vieSMpjj^^^^^^       and  interpreta- 
tions of  the  contemporary  consuinefeV^^^Wt  with  regard  to  the. 
Dclanoy  anticancer  clause^j  of  thi^  KedSra^l'ood,  Drug,  and  Cosnietic 
Act,  Its  rationale;  possible  ultornaliVfc^j^p^ 
of  and  reaction  to  recent  public .cnti(][ufc>p£t^^^ 

TUE  DEI-ANEY  ANTICANCER  CUiVBp0^^^^^  FOOD,  DRUG,  AND 

C08METIO  ACT,  i  l-TjSiuPa^^^^^   ET  8EQ. 

•  L  409(c)  (3)  (A)  provided  .  fepThat  no  additive  shall  be  deemed 
to  be  safe  if  it  is  found  to  indilce  cancer  when  ingested  by  man  or 
animal,  or  if  it  is  found,  after  tests  wlxich  are  appropriate  for  tlTe 
evaluation  of  the  safety  of  food  additives,  to  induce  cancer  in  man  or 
animal,  except  that  this  provision  shall  not  apply  with  respect  to  the 
use  of  a  su&tance  as  an  ingredient  of  feed  for  animals  wKfch  are 
raised  for  food  production,  if  the  secretary  finds  (iL  that,  under  the 
conditions  of  use  and  feeding  specified  in  proposed  labeling  and 
reasonably  certain  to  be  followed  in  practice,  such  additive  wDl  not 
adversely  affect  tlie^  animals  for  which  such  feed  is  intended,  and^  (iiJ 
that  no  residue  of  the  additive  will  be  found  by  methods  of  examina- 
tion prescribed  or  approved  by  the  Secretary  by  regulations,  which 
^regulations  shall  not  be  subjected  (f )  and  (g)  in  any  edible  portion 
of  sucl\  aniJiiuil  after  slaughter  or  m  any  food  yielded  by  or  derived 
from  the  living  animal ; 

2.  706(b)(5)(B)  A  color  additive  (i)  shall  be  deemed  unsafe,  and 
s|»ll  not^be  listed,  for  any  use  which  will  or  may  resulbin  ingestion  of* 
aU  or  part  of  such  additive,  if  the,  additiVe  is  found  by  the  Secretary 
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to  induce  caniicr  when  ingested  by  man  pr  animal,  or  if  it  is  found  by 
the  Secretary,  after  tests  which  are  appropriate  for  the  evaluation  of 
the  safety  of  additives  for  use  in  food*  to  induce  cancer  in  man  or 
animal,  and  (ii)  shall  be  deemed  unsafe,  and  shall  not  be  listed,  for 
any  use  which  will  not  result  in  ingestion  of  any  part  of  such  additive 
if  after  tests  which  are  appropriate  for  the  evaluation  of  the  safety  of 
additives  for  such  use^  or  alter  other  relevant  exposure' of  man  or 
animal  to  such  additive,  it  is  found  by  the  Secretary  to  indtice  cancer 
in  man  or  animal:  P/'ovided,  That  clause  (i)  or  this  subparagraph 
(B)  shall  not  apply  with  respect  to  the  use  of  a  color  additive  as  an 
ingredient  of  feed  for  animals  which  are  raised  for  food  production, 
if  the  Secretary  finds  thatj  under  the  conditions  of  use  and  feeding 
specified  in  proposed  labelmg  and  reasonably  certain  to  1>e  followed 
in  practice,  such  additive  will  not  adversely  affect  the  animals  for 
wh^h  such  feed  is  intended,  and  that  no  residue  of  the  additive  will 
be  found  by  methods  of  examination  prescribed  or  approved  by  the 
Secretary  by  regulations,  which  regulations  shall  not  be  subject  to 
subsection  (d)  in  any  edible  portion  of  such  animals  a^ter  slaughter 
or  in  any  food  yielded  by  or  derive^^  from  the  living  animal, 

3,  612(d)  (1)  (H)  If  the  Secretary  finds,  after  due  notice  to  the  ap- 
plicant in  accordance  with  subsection  (c)  and  givinpf  him  an  oppor- 
tunity for  a  hearing,  in  accordance  with  said  subsection,  that — 

•  •  •  such  drug  Induces  cancer  when  Ingested  by  man  or  animal  or,  after  tests 
which  are  appropriate  for  the  e'^aluatlon  of  the  safety  of  such  drug,  Induces 
cancer  in  man  or  animal,  except  that  the  foregoing  provisions  of  this  subpara- 
graph Bhall  not  apply  with  respect  to  such  drug  If  the  Secretary  finds  that,  under 
the  c-ondltlons  of  use  specified  In  proposed  labeling  and  reasonably  certain  to  be 
followed  in  practice  (1)  such  drug  will  not  adversely  affect  the  animals  for  which 
It  Is  Intended,  and  (il)  no  residue  of  such  drug  will  be  found  (by  methods  of 
examination  prescribed  or  approved  by  the  Secretary  by  regulations,  which  regu- 
lations shall  not  be  subject  to  subsections  (c),  (d),  and  (h),  in  any  edible  portion 
of  such  animals  after  slaughter  or  in  any  food  yielded  by  or  derived  from  the 
living  animals;  •  •  • 

he  shall  issue  an  order  refusing  to  approve  the  application. 

^  SUMMART 

Consumption  is  the  sole  end  tfnd  purpose  of  all  production;  apd  the  Interest 
of  the  producer  ought  to  be  attended  to  only  so  far  as  It  advances  that  of  the 
consumer. 

But  in  the  mercantile  system,  the  interest  of  the  consumer  U  almost  constantly 
sacrificed  to  that  of  the  producer ;  and  it  seems  to  consider  production,  and  not 
consumption,  as  the  ultimate  end  and  object  of  all  industry  and  commerce. 

—Adam  Smith,  "The  Wealth  of  Nations."  third  edition  1784. 

Organized  consumer  CTOups,  consumer  advocates,  and  consumer 
spokesmen  place  the  health  and  welfare  of  the  individual  consumer 
at  the  center  of  the  controversy  about  whether  cancer-causing  chem- 
icals should  be  allowed  in  the  food  supplv.  They  believe  that  opponents 
of  the  Deloney  anticancer  clauses — wnich  prohibit  from  the  food 
supply  chemicals  which  cause  cancer  when  fed  to  animals  or  men — 
are  primarily  concerned  with  the  well-bein^  of  food  and  chemical 

Eroducers  and  only  secondarily  concerned  with  the  health  and  well- 
ein^j;  of  individual  consumers. 

Specifically,  growing  indications  of  potential  hazards  to  the  indi- 
vidual consumer  which  mi^j;ht  be  related  to  environmental  chemicals, 
has  led  to  consumer  support  for  the  Delaney  clauses  type  of  restrictions 
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on  chemicals  in  foods  which. have  nqjt  been  shown  to  be  safe.  For  ex- 
ample, cancer  is  a  major  cause  of  human  death  for  which  no  generalized 
cause  has  been  identified  but  which  some  experimenfation  and  some 
experience  i^latcs  to  the  infrestion  of  chemicals.  Birth  defects  tx  currin^ 
al  an  alamiinfi:  rates  ( 1  in^  every  14-  biilhs  involves  a  defect  accordinpj 
,  to  the  March  of  Diynes),  are  lar«^ely  of  imkuown  ori^jin,  and  have  been 
\  related  to  environ^uental  chemicals  by  both  research  ai^d,  experience. 
\  Genetic  da'ma*^e  wlii^h  can  be  inherited  from  one  freneration  to  the 
next,  also  hds  been  related  to  environmental  chemicals. 

The  Presideiit's  Science  Advisory  Committee  Panel  on  Chemicals 
and  Health  stated  the  situation  succinctly  in  its  1974  report: 

The  v^ery  absence  of  these  former  sources  (common  infectious  diseuseH  nnd 
nutritional  diseases)  has  left  the  field  cl<»ar  for  the  chronic  degenerative  diseases, 
some  of  which  are  llkely-to  have  external  chemical  causes.  We  net'd  now  to 
develop  ways  to  deal  with  these  slower  acting  and  less  direct; causes  of  death  and 
chronic  sickness.  ' 

The  loose  collection  or  organizations  and  individuals  generally  called 
the  "consumer  movement"  in  the  United  States  tend  to  believe  that 
the  principle  of  social  policy  embodied  in  the  Delaney  clause  is  the 
best  way  to  deal  with  these  slower  acting  and  less  direct  causes  of  death 
and  chronic  sickness.  In  general,  they  araalso  highly  skeptical  that  i\ny 
better  principle  for  dealing  with  tne  chemical  threat  to  man  can  Le^ 
found.  Since  the  time  bejjween  coining  in  contact  with  a  dangerous 
pnvir'onmental  chemical  and  recognizing  the  infury,  its  causes  may  be"" 
20  or  more  ycai-s,  consumer  defenders  or  the  Delaney  clause  principles, 
argue  that  .waiting  until  human  injury  is  obvious  will,  unnecessarily 
condemn  millions  of  individuals  to  death  or  disability. 

The  argument  on  behalf  of  the  Delaney  tlauS^es  rests  on  making  a 
distinction  between  its  public  aspects  and  its  scientific  aspects.  When 
this  distinction  is  made,  the  controversy  over  the  Delany  clauses  forms 
int^o  two  rejated  but  distinct  issues.  One,  should  chemicals  loiown  to 
cause  cancer  be  allowed  in  human  f ood  ^  Two,  how^do  we  determine 
which  chemicals  cause  cancer? 

There  is  really  little  debate  about  issue  No.  1.  Everyone  seems  tcl 
agree  that  cancer-causing  chemicals  should  be  kepf  out  otjl/bod. 
Dr.^Phillip  Handler,  president  of  the  .National  Academy  of  Sciences, 
hosted  a  Mrfy  15,  1973,  Academy  Fonim  on  the  '* Design"  oi  Policy/on 
Dnigs  and  Food  Additives*"  In  his  concluding  Siiiijinary  alkcr  a  day- 
long discussion  which  often  touched  on  the  Delaney  cjauso^,  tk.  Hand- 
ler said :  J 

€i'rf4Unly.  hiiJis  fiK^o.  :ill  othor  things  heinj;  equal,  it  (thf  nMai>ry  clause)  is 
a  perfectly  rationale-g^Ide  to  desirable  S(K*ial  l)ehavinr.  No  one  in  liin  rl^ht  mind 
wi'uts  to  jmt  carcinoRiMis  iuto  anything  intended  for  human  coiusumption. 

In  spite  of  its  apparent  reasonablene  ss  and  rationality,  the  Delaney 
clauses  continue  to  be  the  recipient  of  vigorous  attack.  Bernard  1.. 
Oser,  Ph.  D.,  who  has  been  responsible  for  testing  man/food  additiv.'s 
as  a  private  contractor  to  industry  and  Government,  wrote  in  tlie 
August  13,  1973,  issue  of  Cliemirjil  tngiuiicrin**'  News: 

In  these  days  of  inrroasinR  ne<'d  to  expand  and  preserve  food  supi)lieti.  lo 
develop  new  Hourcis  of  niitrit'fjts  and  to  improve  u<'e<<^i^ahilitv^  ^iragniatit'^ron 
Slder^tions  juslify  thv  rt  iuoval  of  iiijre;.soo;i»»|y  reslrlelive  DDffulat i<»ns  roiindrd 
on  hypothelioal  hazards  iuij)lieit  in  tbr  j>reseiit  iuterprofiUion  of  ihe  Delaii4,\ 
Claufie. 
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Consumer  defenders  of  tho  Dehiney  clausQS  yiew  such  attacks  as 
arguments  made  Qii  behalf  of  food  and  food  chemical  producers,  and 
to  the* detriment  o?>Q|isumcr  safety  and  health.  Tho  charge  that  the 
clause  is  unscicntilic  is  tlviended  against  by  pointing  to  tho  Targe  num- 
ber of  sciynti.sts,.inc]udiiiVrrehearc]iers  at  the  'National  Cancer  Insti* 
tute^  who/su^>port  it.  The  belief  that  only  scientists  should  determine 
tho  beneUt/risk  for  chemicals  used  in  food  is  countered  by  the  argu- 
ment, of/pro-Delaney  advocates  that  determining' how  much  risk  tho 
public  j(hould  bear  is  a  public  policy  issue  not  primarily  a  scientific 
issuo.  *  '  ^ 

At  tho  heart  of  the  Dolaney  controversy  is  how  public  policy  should 
bo  set  when  the  experts  aro  at  odds  over'^tlie  meaning  of  the  scientific 
facts  Tvhicli  underly  the  policy.  Consume^  defenders  of  t^e  Dolaney. 
clauses  argue  that  since. they  know  so  litth  about  the  n^tui^e  of  cancer 
and  are  at  constant  odds  about  the  meaning  of  their  research  on  cancer, 
the  caution  built  into  the  Delaney  clauses  principle  is  the  best  policy. 

INTRODUCTION  *  ' 

**How  safe  is  safe  enough?"  is  the  question  central  to  regulation  of 
food  additives  in  the  American  food  supply  in  general  and  evaluation 
of  the  Delaney  antioancor  clauses  in  particular.  This  question  is  not' 
primarily  a  question  for  scientists;  it  is  4  policy  question  to  be  answered 
by  societv  through  its  chosen  representatives. 

Dr.  Alvin  Weinberg  formerly  Director  of  the  Oak  Ridge  National 
La:boratory  spellfed  out  the  distmction  between  the  question  of  science 
and  tho  q^uestion  of  public  policy  in  his  address  at  the  dedication  of 
tho  Paul  B.  Johnson  Science- Tower  at  the  University  of  Southern 
Mississippi  in  January,  1972 : 

Many  of  the  Issues  that  arise  In  the  course  of  the  interactian  between  science 
or  technology  and  society— «,g„  the  deleterious  side  effects  of  technology,  or  the 
attempts  to  deaj  with  social  problems  through  the  procedures  of  science— hang 
on  the  answers  to  qpesUons  which  jcan  be  asked  of  science  and  yet  which  cannot 
be  answered  by  science.  I  propose  the  term  trans-scientiflc  for  these  questions, 
since  though  they  are.  epistemologfically  speaking,  questions  of  fact  and  can  be 
stated  in  the  language  of  science,  they  are  unanswerable  by  scifedce ;  they  tran- 
scend science.  Insofar  as  public  policy  depends  on  trans-scientiflc  rather  than 
scienlitic  Issues,  the  role  of  the  scientist  In  contributing  to  the 'promulgation  of 
such>'polloy  must  be  different  than  is  his  role  when  the  issues  can  be  unambleu- 
ously  answered  by  science. 

In  conclusion  Dr.  Weinberg  states: 

When  what  we  [scientists]  do  transcends  science  and  when  it  impinges  on  the* 
public,  we  liave  no  c-hoite  but  to  welcome  tlie  public-^^'ven  encourage  the  public— 
to  partinpate  in  the  debate.  Scientists  have  no  mouopolv  on  wisdom  where  this 
kind  of  truns-scienoe  is  involved;  they  shall  have  to  accommodate  to  the  will  of 
the  public  and  its  representatives. 

The  principle  of  thv  IK'lauev  chmses  is  that  weigliing  of  benefits  and 
risks  IS  not  a  puivly  scientific  (|urstion:  it  is  a  policy  question  that 
requires  an  informed  public  decision.  The  principle  of  the  Delaney 
claases  is  that  the  weighing  of  benefits  and  risks  is  not  the  sole  province 
of  a  regulatory  agency  or  its  scient  ific  advisors. 

i./-T''a  /idnpi^sl  from  nn  luhlreas  d«.Mvent]4»  ttn-  nutlior  at  the  Muv  13 
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.  The  Delaney  clauses  apply  this  principle  to  those  chemicals  which 
>'*cftuso  cancer  when  ingested  by  ijmn  or  uninmls.  On  the  advice  of  a 
largo  segment  of  the  scientific  coinmunity,  they  excljude  such  cheMiicals 
from  the  food  supply  because  the  elTects  of  even  traces  of  a  cancer- 
causing  substance  cannot  be  predicted.  Relying  on  scientific  advice  the 
public,  acting  through  Congress,  has  adopted  the  policy  that  no  bene- 
fit currently^  known  to  man  is  worth  the  possible  hazard  of  adding  a 
cancer-causing  substance  to  food,  *  i 

Scientists — and  scientists  alone — make  the  determination  that  an 
ingested  phemical  has  caused  cancer.  Tlie  Delaney  clause  rests  on  the 
accepted  operating  principle  that  there  is  some  relationship  between 
the  effects  of  a  cancer-causing  chemical  on  anifnals  and  its  effects  on 
man.  This  is  the  principle  that  allows  drugs- and  food  additives  to  be 
marketefl  to  men  after  tests  show  them  to  be  safe  for  animals.  The 
clause  does  not  demand  absolute  safety.  Rather,  it  demands  that  no 
additional  cancer-causing  cliemiculs  be  added  to  the  food  supply,  r^' 

Consumer  defenders  of  the  Delaney  clauses  argue  that^^heir  central 
principle  must  be  kept  intact.  Safety  is  ,a  policy  question  which 
demands  the  weighing  of  properly  identified  risks  and  benefits  bv  the 
pubUc.  Safety  is  not  the  result  of  solely  an  objective,  scientific  deter- 
mnation.  It  also  involves  a  matter  of  opinion.  The  mechanism  for. 
rorting  and  weighing -opinion  and  fact  can  be  improved  but  not  by 
giving  re^latory  authorities  more  bureaucratic  discretion. 

Pdrc  scientific  knowledge,  alone  and  unaided  by  commonsense  and 
doubting  Dublic  questions,  is  a  weak  reed  on.  which  to  rest  the  entire 
futOrc  and  well-being  of  the  American  public.  The  imperfect  science 
of  a  regulatory  agency  is  even  less  suited  to  be  the  repository  of  unre- 
•stricted  confidence  that*the  well-being  of  individual  consumers  will  be  ' 
its  sole  objective.  The  Delaney  clauses  recognize  the'imperfections  and 
limitations  inherent  in  science  and  in  regulatory  agencies. 

Safety,  as  it  has  come  t5  be  used  within  the  context  of  the  food  ax^d 
drug  laws  and  the  complex  of  regulations  supporting  them,  is  a  trans- 
scientific  (in  Weinberger's  words)  problem.  A  "safe"  chemical  is  one 
that  has  passed  through  three  phases  of  consideration  satisfactorily 
and' IS  approved  for  use.  Its  effects  are  known  and  agreed  upon  with 
eomo  certainty  by  qualified  scientists.  The  benefits  and  risks  of  the" 
chemical  have  been  sorted  out  accurately  to  the  general  satisfaction  of 
thp  society.  The  society  has  decided  that  the  benefits  of  the  use  of  the 
chemical  in  the  way  permitted,  outweigh  the  risks.  The  Delaney 
olausi  s  are  society's  determination  that  cancer-causii/g  chemicals  pose 
such  a  potential  risk  that  they  should  not  be  added  to  food  whatever 
their  alleged  benefit.  ^ 

In  the  Delaney  clauses,  the  American  society  has  recognized  bpth  the 
limitations  of  science  and  public  role  in  defining  acceptable  risks.  The 
1*  cod  Safety  Panel  of  the  1969  White  House  Conference  on  Food, 
Nutrition  and  Health  stated  the  limitation  on  proving  food  chemical 
safety.  The  Panel-said,  "It  is  not  possible  to  determine  with  absolute 
certamty  the  safety  of  the  ever-increasing  number  of  chemicals  added 
to  or  present  in  our  foods." 

This  observation  can  be  taken  two  ways.  It  can  be  a  wlrnms  Since 
science  could  never  be  sure  of  a  chemical's  safety,  it  seems  obvious  that 
as  a  matter  of  policy  we  should  be  cautious  in  ajlowing  the  use  of 
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chf>inicala  an  fooils.  UnfortuiuUely  many  individuals,  botli  scientists 
and  nonscientists^  tuko  this  statement  to  be  the  opposite 'of  a  warning. 
Since,  safety  cannot  ever  be  proven  conehisively,  they  argue,  we  ouf^ht 
to  bo  caqtiQus  in  restricting  the  u^e  of  che^nicals.  It  is  against  this 
argument  that  the  Delaiiey  clau5^<i  has  been  constructed  and  against 
which  consumer  defenders  of  the  Delaney  clause  a^e  reacting. 

The  following  sections  of  tliis  paper  attempt  to  explbje  three  aspects 
of  ' consumer  attitudes  of  the  Delaney  clauses.  First,  the  scientific 
opinion^  which  consunier  defenders  of  the  Delaney  clauses  believe  pro- 
vide a  sound  ba^is  for'support  of  the  clause,  is  pr6sentcd.  Second,  some 
consumer  attitudes  on  policy  aspects  of  tno  clauses  are  outlined. 
Third,  some  suggestions,  proposals,  and  expectations  concerning  sup- 
plements^ explanations,  and  applications  of  the  Delaney  clauses  are 
outhned. 

I.  TIIE  SCIENTIFIC  BASIS  OF  THE  DELANEY  CtAUSES 

The  most  ^recent  scientific  consideration  of  the  Delaney  clauses  ap- 
pear in  Chemicals  and  Health  the  September  1973  "report  of  tlie  Panel 
on  Chemicals  and  Health  of  the  President's  Science  AdvisorV  Com- 
mittee. It  focuses  on  and  describes  the. major  dispute  with  the  Delaney 
clauses  expressed  by  its  critics — its  zero  tolerance  of  cancer-causing 
cheiriicals; 

.  "A  'no-detectable  amount'  clause,"  the  Panel  states,  "is  a  refuge 
fii  the  face  of  ighorance.  Was  mature  scientific  knowledge  presently 
available  regardfing'dose  response  relationships  and  extrapolation  to" 
mah,  the  problem  of  carcinogenicity  could  be  dealt  with  (in)  a  scienti- 
fically rational  manner."  The  clauses  are  currently  necessary,  the 're- 
port suggests,  because  of  lack  of  detailed  knowledge  telhng  how  little 
of  a/^rcinogcn  will  be  harmful  when  ingested.  ■ 

jOn  ty/o  additionalxxjcasions  in  the  report  the  Panel  talks  of  the  lack 
or  scientific  information  surit)unding  carcinogens,  the  lack  of  discre- 
tion allewed  to  th^  administrators  of  the  fo<xl  and  drjjg  law  by  the 
clause  and  makes  the  allegation  thatithe  clausevlimits  scientific  direc- 
tion.     -  •  •  ^  . 

•  When  considering  a  decision  and  faced  with  incomplete  and  InsufflcienAn- 
fomation,  the  administrative  qnd  legislative  processes  tend  strongly  to  tlie  side 
of  a  conservative  prudence  in  the  name^  of  health.  There  are  several  notable 
example  which  Congress  has  replaced  with  s'clentiac  discretion  by  sfatutory  man- 
dates to  "protect"  human  health  InflerlblUty.  Tie  Delaney  clause  to  the  Food, 
Drug  and  Cosmetic  Act  is  probably  the  best  known.  ^  ,  ■ 

In  some  cases,  the  Congress  has  clearly  assumed  the  role  of  Judge  of  social 
issues  concerning  how  safe  is  safe  enough.  The  amendment  to  the  Food,  Drug 
and  Cosmetic  Act  which  determines  the  destiny  of  food  addlUves  found  to  be 
carcinogenic  In  aniirfals  or  man  (Delaney  amendment)  is  perhaps  the  best  known 
example  •  •  It  is  interesting  to  note  that  it  seems  to  be  the  very  lack  of  sufficient 
information  plMs  an  Implied  threat  in  each  case  which  has  led  Congress  to  take 
BocTal  Judgmenfmaking  Into  their  own  hands. 

It  is  interesting  to  note  that  though  the  If^mage  is  colored  in  a 
way  to  suggest  dissatisfact'ion  with  the  Delaney  clauses,  the  Pi^ident's 
Panel  comes  out  on  the  side  of  retaining  the  Delaney  clause  as  they  are 
because  of  the  continuing  lacli.of  the  information  needed  to  do  any- 
thing else.  The  Panel  report  ^^upports  the  consumer  advocates  of  the 
Delaney  clauses  using  the  very  same  arguments  which  brought  the 
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clttusea  into  beintr  ori^Mually  and  wliiuli  hu^^  sustained  lor  retaining  tlfe 
chiUBoa.  Arthur  Vlenuuing,  then  Secretary  of  Health,  lOducalion,  and 
Welfare,  teslilied  twice  lor  fhe  clause  in  IIKIO  when  it  waMexteiuhul 


the  position  of  the  iJelaney  cluutiCs  [)ro|)one!»ts. 

Tlie  DepttrlineiJt'a  poaltjon  l»  that  tUe  proiioycd  color  additive  iegl8latio|i  abould 
luL'ludo  un  auticuucer  elautfu  tbat  inaKos  iUegui  llie  U80  ot  uuy  color  liiat  wUl 
hiduco  cancer  wiiun  twted  by  aiiproiirlaU*  uiethudy.  We  beilovo  this  i>OBUloa  ti»' 
bo  tUe  ouJy  aouud  ijubilc  policy  In  view  of  tbe  fuct  tbat  our  expertb  tuU  uy  pres- 
ent BClentlUc  tecb'niijuea  do  nut  penult  tbt-iu  to  btaie  uneiiulvocuUy  iiow.  inucli 
or  bow  little. of  a  8ubslauce<  tlmt  induces  taneer  wben.  udmlnlstercd  to  uulmalh 
wlU  Induce' cancer  wben  udniinistcied  to  man. 

Tbe  rallying  iKJint  agulnst  ibu  unlicanccr  prtivislon  Is  tbe  catcb  pbruse  tbat  lt 
tnkea  away  tbe  scientist's  rlgbt  to«ixerelse  judgment.  Thv  issue  tbus  nmde  Is  u 
false  one,  because  tbe  clause  a  Hows'  tbe  oxureisu  of  all  tbe  judgment  tbat  can 
aafdy  he  exercised  on  tjje  basis  of  our  prest-ut  knowledgi*.  Ttie  clause  Is  grounded 
on  the^BcleuUUc  fuct  of  Ufe  tbat  no  one.  ut  this  time,  tun  tell  ua  bow  to  chtubliiib 
for  u  mun  u  safe  tolcrunco  for  u  cuueer  prt»ducing  agent.  Uiitn  cancer  reaearcb 
laake^  a  breaktbrongb  at  tbia  point,  tbere  simply  la  no  st-leniiac  basis  on  wbicb 
Judgment  or  dlacretlon  could  be  exercised  In  tolerating  u  umull  nmount  of  a 
known  curcinogeuic  color  or  food  udditlvc.  Ah  1  pointed  out  in  my  originui  testi- 
mony, tbe  opposition  to  Inclusion  of  an  unlieancer  clause  arises  largely  out  of 
a  mlsunderstadlng  of  how  thia  provision  works.  It  allows  tbe  Department  uild  tbe  . 
selentiflc  people  fuU  dlseretlon  and  jujJgnient  in  deciding  whether  a  substance 
haa  been  shown  to  produce  cancer  wben  addud  to  tbe  diet  of  teat  animals.  But 
once  tbl&  decision  Is  made,  the  limits  of  judgment  have  been  reached  and  tlu*rr 
Is  no  reliable  basis  on  which  discretion  could  be  exercised  in  determining  u  safe 
threshold  dose  for  tbe  eatahlisbcd  carcinogen. 

So  long  as  tbe  outstanding  exi>erts  In  tbe  National  Cancer  Institute  and  tlu- 
Food  and  Drug  Administration  tell  us  thai  thej(^  do  not  know  bow  to  establish 
with  any  asaurarlee  ut  all  a  safe  dose  In  man  s  fol5ii^Jo5,ui?^ncer-pruduring  sub- 
stance, the  principle  In  the  anticancer  clause  la.  sound.  (Statcnicnt  by  Hon. 
Arthur  S.  Klemmlng,  Secretary  of  Health.  ICdueatlOn  and  Welfare  in  fore  tlte' 
llousej^ommlttee  on  Interstate  and  Foreign  Commerce,  May  9.  19*50.)  llOus'e  Re- 
port Mo?  17G1  to  ucoompauy  H.H.         WJtb  Congress,  2d  Session,  p.  1-1. 

Secretary  Flemmlng  left  the  door  open  for  the  future  In  his  testimony  before 
the  House  Committee:  ^ 

Whenever  a  soUnd  scleiititlc  basis  is  deveU>i>ed  for 'the  establishment  of  toler- 
ances for  carclno;iens.  we  wiU  reijuest  Ih^  Congress  to  give  us  tbat  authority,  .  .  .  " 
House  Report  No.  1761  to  uecomi)any  11. R.  Tti'J-l,  8(ith  Congress,  tid  Session, 

The  only  j>olnt  that  seems  to  offer  tbe  i>ossiblllt x.  of  controversy  is  tlie  anti- 
cancer clause.  Secretary  Flemmlng  has  made  u  very  stropg  cnse  for  it  iji  his 
testimony  before  the  House  Committee.  This  Is  grouadrd  oh  tbe  sclent  Hie  faet 
of  life  that  no  one,  ut  this  time,  can  tell  us  how  to  establish  a  safe  tolerance  for 
a  cancer -producing  agent.  No  on^  knows  how  much  or  how  little  of  a  substanee 
phlch  produces  cancer  In  test  animals  Is  needed  to  cause  cancer  In  man.  or  when 
Uie  cancer  may  develop.  I'ntll  cancer  research  makes  a  breakthrough  nt  this  point, 
t^ere  Is  no  scientific  basis  on  w;hlch  discretion  could  he  exercised  In  tolerating 
a  amaU  amount  of  a  known  carclnp^n,  either  In  food,  drugs,  or  In  cosmetics. 
When  and  If  science  can  assure  us  that  a  safe  tolerance  can  he  established,  ihv 
Department  will  nsk  the  Congress  to  modify  the  antl-caneer  clause. 

In  discussing  the  practical  operation  of  the  antl-caneer  clause.  Secretary  Flem- 
mlng said :  ^ 

Some  of  the  opposition  to  Inclusion  of  an  anti-cancer  provision  .  .  .  ^Ises  out 
of  a  Dilsunderstanding  of  how  this  provision  works.  ... 

It  has  been  suggested  that  once  a  chemical  is  shown  to  Induce  a  tumor  In  a 
single  rat.  this  forecloses  further  research  and  forever  forbids  the  use  of  the 
cbemlcaf  In  food.  This  Is  not  true.  The  conqluslun  that  an  additive  "Is  found  to 
Induce  cancer  when  Ingested  by^nan  or  animal^*  Is  a  selentiflp^  one.  The  conclu- 
sion Is  reached  by  com|>etent  scleiiilsts  using  yvldely  accepted  scientine  .testing, 
methods  and  critical  Judgment.  An  isolated  n;id  Inexplicable  tumor  would  oot 
be  a  basis  for  concluding  that  the  test  substance  produces  cancer.  s 
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It  liUN  filNo  lioen  hukkuhUmI  iluit  wUm  a  t'ontpuund  nIiowii  to  produco  cnncor 
111  tcHt  aniinnlM  Iiuh  in  vii  iiKMlitlid  in  ( hoinical  Htructuru  ho  that  U  no  lougcr  pro^ 
iluicH  raiuiT.  It  (oaUauoH  f.o  ha  liRriinlnated  by  ItH  puMt  hlHtV>ry.  Thlii^  too,  lu 
iTr<aie(»UM,  Tl^r  Kmnl  and  Dru^  AdinlalstratUai  would— ^^nd  ahould— tako  a  cIoho 
look  i^t  tltu  iiiodiilrd  ((iiiiiKaind  to  bo  cortnin  that  It  did  not  havo  tho  imnio  canctir 
IHJtential  au  Itn  iniront.  itut  onc-v  cOnvlneml  tliat  tho  ctinLcr  potential  had  bocu 
ellnilnaied,  Ibo  antlcaueor  cTauho  would  not  preclude  uao  of  the  Bubatance, 

IiMually,  doulii'  hau  hefti  exprivsutHl  about  tho  authority  of  tho  Department  to 
reVLTBfji  defisiuii  In  thiu  area.  ThiH.  of  courue,  \h  im  unfounded  doubt.  When  new 
ovldeiiee  Is  presuutrd  the  UepaHmcot  Ini/ not  onlly  the  tight,  but  the  obllKfttlon 
to  evaluate  thiH  evidence  and  deturmiue ^whether'a  previous  decltjlon  ahoUld  bo 
reversed, 

This,  I  l)eli«vu,  is  far  as  our  dlscTutloil  should  go  lu  the  light  of  present 
Hcleiitille  kmnvlidge.  We  l?ave  no  basis  for  usklng'Cougresa  to  give  ua  discre- 
tion to  establislj  a  nafe  toliTaiite  for  a  HobstanVe  whkh  deHnltely  has  been  uhown 
to  produir  cantt  r  when  added  to  the  diet  of  test  animals.  We  simply  have  no 
basis  on  which  such  discretion  could  be  exercised  because  no  one  can  tell  us  Avlth 
any  assnnuue  iit  all  how  to  establish  a  safe  dosb  of  any  cancer-producing  sub- 
atance."  "From  Uellyaoho  t(»  Headache — lu  the  Color  Additives  Bill  the  Reme- 
dy?" Williaui  W.  (;oodrk'h,  Assistant  Oenpral  Coansel  for  Food  and  Drugs,  United 
Stales  Department  of  lieallh,  Kducution.  and  Welfare,  Washington,  D,C.,  de* 
livered  at  a  nu-eiing  of  tbe  Legislative  Section.  I^harmaceullcal  Manufacturers' 
Asso<iution,  lioca  Katun.  Florida,  .Thursday,  Feliruary  4,  1000.— All  the  quoted 
niaierlal  la  from  Toultoan,  "i^eatiba  of  Food  aud  Drug  Law,"  1003  edition,  pp, 
DOIMUL  .  , 

While  thi^  diversion  into  the  original  testilinony  of  Secretary  Flem- 
ining  is  long  it  is  valujiblo  because  it  forms  the  basis  of  current  con- 
sumer support  for  the  existing  Delaney  clause.  In  addition,  il  demon- 
St  rates  t)iat  the  problems  discussed  by  the  1973  Presidential„Panel  on 
Chemicals  and  Health  are  not  new  and  Suggest  why  that  Panfl  ended 
up  supporting  the  Delaney  cJause  even  though  it  probably  would 
rather  not^^aK^e.  ^ 

In  107^,  tlac  Surgeon  General  of  t^c  United \Sti^tes,  faced  with  a 
coiitinuiiig  roitiveness  with  the  Delaney  clausps  on  the  part^of  food 
chemical  mani\facturers  and  parts  of  the»scientific  community,  gath- 
ered a  special  ad  hoc  committed  of  cancer  experts  to  help  him' address 
till)  problem.  After  ^evicwin^'  the  Delaney  clauses  andythe  threat  of 
envjronn»ental  carcinogens,  the  ad  hoc  committee  quoted  extensively 
from  the"*1960  tesimony  of  Secretary  FlemmTng..  The  committee  then 
said^.'^the  scientific  basis  on  which  the  Governments'  position  was 
*establis|u'd.  in  1960  remains  valid.  The  progress  ofsknowiedge  in  car- 
'c.injpm?!iifsis  in  the  last  decade  has  only  stix^ngthehcd-tjie  points  made  iri 
Seqj^^^y  Flemming's  testimony.'' * 

'  "  Tlii^o  has  been  a  tendency  to  go  back  and  forth  about  the  Delaney 
,  clauses  for  its  entire  existence.  Specifically,  from  its  inception,.an  argu- 
/ment  has  raged-  about  whether  the  Food  and  Drug  Conimissioner 
should  have  tho  authority  to  set  tolerances  idr  cancer-causiiig  sub- 
st^nces.  The  scientific  arguments  of  Secretary  -  FlemmiHg|^n^l9]M 
reiterated  a  decadc  later  by  the  ad  hoc  committee  of  the^r^g^  G«g^ 
oral  were  directed  at  tho  belief  expressed  by  some  indavi(^m^  tH^ 
such  Authority  should  bo  granted  to  the  Commissioner.  ^^^/ 


•The  full  report  of  the  ASK  Committee  la  entitled  "Evaluations  of  Bnvfronmental' 
Cai*tliio^'«Mis  "  It  tb  cjOWmI  tho  "Kt'jiort  of  the  Siirjjeon  Tfeneral.  USPHS  \pr.  22.  197o.  Ad 
Hoc  Committee  on  tbe  Evaluartion  of  Low  Levels  of  Envlroomental  Chemical  Carclnqi^Bs/* 
NaUonal  Cancer  Institute,^  Uetheeda.  Md.  20014.  Uequesta  for  reprints  of  the^lmre  . 
report  ih<vuld  be  Bent  to  JJr.  John  A.  Cooper,  Bui-WlDg  37/3A07  NaUonal  Canc^i^jSrtl- 
tute.  The  n'j)ort  hiiH  aUo  h««fn  T«M»nnt*'d  Ht  pp  IHO  to  lli8  o'  the  J^enate  ht^arlng  •'ra^il-  • 
cala  and  fUe  Future  of  Man"  before  tbe  Subcommittee  on  Executive  Reorf:anUattoa^Dd 
Government  Reieercb,  Apr  6-7,  1971. 
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"  SeoKUuiy  FhiMuniu^' rolitid  ou      onrlior  foport  from  the  Nutional 

way  to  ilotonnino  how  much  or  how  little  of  \\  curcinogou  iH'neooHanry . 
to  produce  cauccr  iu  IV  hunmu  Iniiiig,  how  lon|r  it  would  take  for  a 
'Cancer  to  deUtilop  or  how  to  control  Kwola  af  ingcHtion  or  cxposurji^ 
where  more  than  one  b6nrii3c  ol  exposure  Ih  likely."' The  (juotation  is 
from  Xoulmaii,  "Treatise  on  Food  and  Drug  Liiw'*  and  reports  the 
conclusions  of  the  report  on  •'The  Kole  of  Certain  XJlieaiical  and  1-hys- 
ical  Agenda  in  the  Causation  of  Cancers."  ' 

In  1^70,  the  Sur'j^eon  Ocneral's  ad  hoc  connnittee  folt.it  ntHU'ssarv 
to  once  aguin\  knock  down  assertionti  that  seemed  to  imply  that  sate 
levels  of  a  cijlrcinogen  could  be  established,  "It  is  essential  to  rec- 
opnizo,'*  the  copnnitteo  reported,  "that  no  level  of  bxposure  to  a  car- 
cinogenic  substance,  however  low  it  mi^ht  be,  can  be  established  to 
be  unsafe  level'  for  man  . .  ,  The  current  legislation  in  the  field  of  food 
additives,  with  its  anticancer  clause,  is  based  on  this  principle.'' 

The  attack  oh  the  rj^quirements  of  zero-tolerance  for  danq^^ausing 
substances  in  {(iod  has  been  the  central  thi-ust  of  anti-DftlaiVDy" clauses 
spokesman.  However,  repeated  the  scientists  most  directly  Jongerned 
with  cancer  research  have  allirmed  that  they  are  unable  to  sliyiK  what 
level  a  cancer-causing  substance  becomes  safe  and  therefore  have  sup- 
ported the  Delai^y  clauses*  This  support  from  the  scientific  connnu- 
niCy  has  been  the  mahi  scientific  argument  used  by  consumer  advocates 
'  of  the  Delaney  clad^s. 

A  secolid  but  less  pei-sistcnt  argument,  whicJi  has  been  turned  to 
mol*e  frequeiitly  as  the  zero-tolei ance  ar^^ument  has  met  perbistcnt. 
scientific  opposition,  is  the  one-most-irrelevant-test  argument.  This 
argument  appears  to  be  based  on  both  the  theory  and  ellVct  of  the 
Delaney  clauses.  The  more  unsophisticated  presentation  of  the  Argu- 
ment is  that  if  one  mpuso  is  given  massive  doses  of  a  chemical  and  the 
fuousocontrac^^s  can(jer,  then  tlie  chtMuical  is  forever  banned  from  food 
use  thereby  depriving  the  food  industry  and  the  public  of  a  poten- 
tially useful  chemicaland  discouraging  research  into  the  chemical.  It 
was  this  argument  that  ^Secretary  Flemming  attempted  to  defeat  when 
he  i^itlted  out  that  *'the  opposition  to  inclusion  of  an  anticancer  clause 
arises  largely  but  of  a  mismiilerst^Min^  of  how  this  provision  works. 
It  allows  the  Department  and  the  scientilic  poonlejull  di.sci'cHioM  and 
judgment  in  deciding  whether  a  substance  has  been  shown  to  produce 
cancer  when  added  to  tlio  diet  of  test  animals.  But  once  this  decision 
is'inade,  the  liniits  of  judgment  have  been  rouchud  and  there  is^no 
reliable  basis  on  which  discretion  could  be  exercised  in  determining  tlit' 
safe  tluvshuld  doh<'  f(ir  tlu^  o.^tabli^hod  <'^i n  iiu>gons," 

Thus,  only  if  tosts  involved,  of  l/owcvci"  many  l^ic^^  at  whnlcvci' 
levels,  show  that  the  chemical  is  a  'canccr^causing  chemical  is  thi'  act 
engaged.  Thus,  if  a  test  is  considered  to  be  irrelevant  by  the  hcicntiHc 
community  or  it  sl^ed  that  if  un  intervening  event,  not  the  chenrical, 
caused  cancer,  Iheirthe  Delaney  clause  would  not  be  engaged. 

Unfortunately,  the  misundei-standing  about  the  way  in  which  tht^ 
Delaney  clauses  work  liave  persisted,  in  spite  of  repeated  arguments 
—   f  , 

■O  UurrouRbB  Mldtr.  M.D..  AflBoclato  Director  In  fharge  Uesoarch  National  Can- 
cer InsUtute.  National  Instlttiloa  of  Health.  J'ubUc  Hrali li  Rervlcr.  DrnHrtniMiit  of  Health 
KdiMiitlon.  ami  Wel<ft  n-^^..  prepn  n  d  ar  tho  rnpHsl  of  th.'  SecrMiarv  llralrh  b:<lur,iU.,f,  flud 
Wflfttrc;  H8  piLTt  of  hlH  teBtlmooy  brfore  the  ('ommltlee  on  IritiTKiat.'  aD<l  i*ur«'li:n  Com 
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and  legal  action  uniluhg  oxplioit  what  .^oonaary  KKunniing  tostided 
to.  (luoidontallyr  his  li'Mtiniony,  as  tho  major  part  of  tho  htgishitivo, 
hiHtory  of  th(^  olauM»H  fonus  t(ui  inost  Hlgludcant  gui(h^  to  whal  Oon- 

S:iTHa  mount  whon'it  a(h)ptod  (ho  oIuusoh  and  thus  huH  iniporlant  higal 
ort!c  of  its  own.)  lOvon  thc^  prohtigious  ProhicU'ntial  l^moj  on  Chonn- 
ci^ls  in  Health  rimuatcd  a  very  Hophistieated  fonn  of  the  argument. 

On  pajLj;e  P21  of  its  report,  the  I'anel.Haid,  ^Mt  can  l^c  argued  that 
aa  additional  understanding  accunudatea  as  to  hlolggical  nicchanianm 
underlying  ncoi)histic  diseaao,  and  as  one  obtains  more  detailed  in- 
fornmtion  on  hoAV  chemicals  interact  with  biological  issues,  tlie  Delaney 
clause  uuiy  well  be  modilied."  On  page  II,  the  panel  says  ^'onco  ha  (the 
Commissioner  applying  the-^Dolanoy  clauses)  acts,  ahnost  all  motiva- 
tion to  study  either  benolits  or  risks  further  is  gone,  thus  keeping 
from  over  learning  more  about  what  should  have  been  done."  To- 
gether, those  two  arguments  represent  a  statement  of  I  he  misunder- 
standing  about  the  Delaney  clauses  which  Secretary  Flemming 
addressed  in  1060. 

On  January  15,  1973,  the  Now  York  Acadcmv  of  Sciences  held  a 
symposium  on  the  Delaney  clauses.  The  transcript  of  the  meeting  is 
still  in  the  process  of  being  edited  for  publication.  However,  the  con- 
sensus of  scientists  prcbcnt  was  clear  and  reported  by  the  press.  In 
the  Janiiai7  2li,  11)73,  edition  of  Food  Chemical  News  they  reported 
that*^Tho  overriding  consensus  was  that  change  should  not  be  made 
(in  the  Delaney  clauses)  because  there  is  yet  no  scientific  basis  for 
setting  a  tolerance  for  carcinogens  in  the  food  supply  .  .  .the  formal 
presentations  included  several  view^s  of  the  cancer  mechanism,  rang- 
ing from  the  single  molecule  theory  of  cancer  causation  to  inter- 
ference with  the  complicated  enzyme  system  of  humans  and  animals." 

It  was  suggested  during  the  meeting  that  it  was  demonstrated  by 
accepted  scientific  procedures,  thatlif  during  an  animal  feeding,  test- 
ing for  cancer,  if  it  appeared  in  a  significant  amount  in  the  animals 
but  that  a  separate  cause  for  the  cancer  distinct  from  the  chemical  was 
the  reason  for  the  cancer,  the  Delaney  clause  would  not  apply.  Thus 
if  the  puculiar  enzymatic*  action  of  the  test  in  animals  caused  the 
canctM-  or  if  a  dosi^  related  toxic  precondition  such  iis  cirrhosis  qf  the 
liver  had  j:o  bo  present  for  the  cancer  to  occur  and  the  chemical  was 
shown  not  to  be  the  cause  of  the  cancer,  tjien  the  Delaney  clauses  would 
not  apply.  This  would  result  from  the  fact  that  scientists  agreed  that 
thei  heinicals  were  not  the  cancer-causing  agent. 

()n  April  27,  1S)73,  the  FDA  proposed  a  food  additive  vogulation 
(in  the  Federal  Register  of  that  date),  with  ref::ard  to  selenium,  a 
nutrient  for  addition  to  animal  feed  which  explained  and  endorsed 
tlie  theory  of  tlie  clauses  outlined  during  the  January  15  meeting  of^ 
scientists.  It  wouKl- seem  reasonable  that  if  the  cancer-causing  efi'ect 
of  a  metiilH)lic  situation  rests  on  the  heed  for  the  existence  of  a  toxic 
etleel  whu  lj  is  M;/ree^l  ii[M>n  hy  s<'kMitists  to  be  dose-related/that  chem- 
ical is  not  a  cai\  inogen  and  that  therefore  the  Delaney  clausg&vdojiot 
apply.  Whether  it  should  apply  or  not  is  a  separate  question.  T^^DA 
explanation  of  the  interpretation  of  the  Delar\ey  clauses  in  thissitua- 
tion  is  long  but,  nonet  helevss,  is  of  enough  importance  to  be  included 
in  its  entirety : 

5.  The  applicability  of  the  nntioancer  olnuse  (sec.  400(c)  (3)  ( A )  )*of  the  act 
to  the  addition  of  seh-nlum  \o  unlinal  feed  baa  been  thoroughly  considered  -be- 
cause ot  tUe  questions  that  have  been  raised  concerning  the  possible  carcino-  • 
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H^mWiJ  uotlvlty  (If  Mi^loiiliini.  Aviillnhh^  ihilii  liiivo  t  ii  i  vnliuittMl  iiy  Iho  H'ooil 

lliul  HruK  AilminlnUui^oii  luul  Mio  NiUlmuil  ('nitror  liinllluht,  \\mm\  oitMlioiio 
MVdlMlUtoUM,  M  \u\ti  Im'OII  ruiii'liuloil  Mini  I  lh<  MMlh  Ihiim  i)ilii)llilH|i  tilinii  or  NiOrilhiitt 
dorivdlivt^i  lo  ihMiM'Mll<«  iinlinitlti  wonUI  niH  nHl^<llhl((*  n  ciirrliiiiKi'iih  iIhU  In 
(hn'tf  ()f  hU  hIihDom  iMiiilulth)  on  iIm'  nuli.liTi,  IcmI  niiiiihiln  urrn  fDMiid  Im  liiivt* 
(lovolop<*<K  lUM)p)().nMr  lonlniiM.  'riirhc  IcmIoiim  \\rt'i>  i  nin  liiili'd  (n  iir  ii  r(|iiM4M})irtH'0  of 
ilU)  Uvor  (rh'i'hOHiM  |)r(M)ii('«>(t  hy  rniuh  n<tlrtiUtiii  io\li'it>  li'urthor  iwulnnlhiii  (tf 
(ho  roHUttM  <if  tlnmo  llirro  MliMlIrM  wiui  rumitlltMn  U  hy  ilu*  iiiniMUiilly  IiIkIi  lovoln 
of  HoloiihiiM  HmU  hint  hroM  iiiliiilulrtU*i'rilSj'iM|li>  (<\|>ri  liiiiMiltil  <loMl^;n,  lUMl/ur 
hlfOdtloUH  <*()n(lMloMH  iM'tmtMil  III  (lio  iinliiiiil  miIhiiIcm  u  .«'<{    UrMiillu  of  lilt* 

tor  ciirolnoKuiiii^  acth'lty. 

HoUmiImmi  at  IiIk))  (iiolaty  Uui'In  (dImivo  Ij  |)/im  lor  r\|irriiiinihil  ii ii I iim |m )  in  ti 
provon  lM>iia((i(i>\lr  n^nii  l>:iirly  HiiMli<>M  m  ()iriiii,\  lr\<'lM  of  Ti.  V  mihI  10  p/m 
H!i()\vtnl  llv*»r  dniiuiKt'  mul  rt'^rnrrn  ( Utn  In  i-ii(m  iiiirl  iiii  liirn«iiNvil  hirlOriir<'  of 
liopatoiiia  In  troatott  nN|iiii)lM  iih  nMiipiiml  willi  i'mIiIi-hIm  I  Irpiiloniii  iiol  orriir 
In  tliu  ahM(tii(M>  of  novWo  iMM'i^t I'Ikmiuiiumiii  •  In  iiMin>  tim  cni  HludirM, 
liopatoloxUrlty  wiih  ohnt'i-Vd  in  nitN  ffil  MrlriniiiM  iii  J  p/ui  AJ  \{\  p/ni  UHiro 
Hovoro  livur  (hiiiiago  whm  (jV^hitn  I'tl  hiii  wjm  im<i  itM.sm  hilni  wilh  lir|iutoiiia.  No 
lieimtotoxU' (>rf<MH!4  jxrrc  iw»]t«(l  iil.1)ri  p/m  nr  Im-Imw 

In  iltlH  ruHpiM-l,  Hrl(>Mtiiii)  is  ito  (JihVmit  rmiii  a   iImt  of  mimI  driiKM 

avalUihlu  la  ihc  aiarkrtphui^  to(|it\  U(\rVii^4>  ^ilmiol,  for  rMtmplr.  Ls  ummo 
elaU'il  Willi  a  hlKlu-r  it^cUlt'nrr  gj'  Ilvcr  rirrlio.^iH.  wlii*  h.  In  turn.  Is  ji-s.^nrlnhMl 
With  a  hlKlh.T  iaciilfiut'  of  iivor  (.'aacrr  Ollitr  roannuii  u^tnts.  nl  lii^h  U-mIm. 
iniiy  produrtvthe  Haau'  n'suli.  1 

'Hio  (\)huiilrtHlonor  Ih  nf  thr  Mpinloti  Hint  Ilirso  foiuls  iind  jlnu^H  urc  not,  liy 
rt'asMH  of  llioir  'cahacily  lo  lihliirr  li\rr  iliiiiiii^r  w  lini  ulmHctl  liy  hriii^;  con 
*  Hiiiaed  at  lii^'h  lovfls.  pro|H'rly  rlitHHilUid  us  *-iirrliio^4  iiir  Immuiiho  nf  thi'ir  \iuivi\ 
thil  aNsnclallori  with  ii  lii«hor  nilr  of  Ih  rr  niiirrr  Tin*  \  niiojiH  n  ul  imh.  t'l- »  In  uses 
con|aha)U'  in  tlM>  art  (slm  h.  lOli (o  ( 3  )  (  A  ) .  51:* ( d  )  (  I  M  U  ) ,  7U<h  1. 1  (  Tn  (  It  ►  7'J 
Stat  17H4J.  82  ytnt,  ;Mr>.  71  Slut  'KM);  21  H.S.C  34K(  c )  (3)  ( A  ) ,  3(J0h  ( .1)  (  1)  { 1 1) . 
370(1))  (5)  (U)J  were  prediciilt'd  nn  tlie  Ihrory  that,  nimv  wr  do  ii>»t  know  Ih*' 
ni(M'liaiiiMinM  (ff  run  iim^'LMn'Hi.s.  vwu  one  inolocuh?  of  n  rarclnourn  should  not 
be  allowed  into  tlu-  foo<l  Nuppiy  Tlir  imtininrrr  rlaiiHOs  <lo  not  aptil>  In  ih<>  rnsr 
of  un  aK<Mit  tliht  (1)  orcurs  riiilurnlly  In  pnicdrnlly  nil  loods.  CJ)  J.s  ii.sed  in  a 
inaiiner  ^ix^-l)  that  the  natural  Irvrt  in  food  Is  not  IncnMiscd.  (3)  has  u  drltiiilr 
hi'patotoxlr  effiTt/no  effw  t  h'Vrl.  nnd  (-1)  has  ii  iM.ssihIe  rar<'inouriiir  cfTrct 
which  IfvaHHociali'd  (jnly  with  the  liepaloloxir  t'lTcrt. 

Acrordlnjjly,  the  Coinndssioner  has  eoniluded  that.  (1)  Thr  uvailnhle  in- 
formnfion  (!o<>m  not  support  clnssincation  of  soleniuni  Us  roiiipoiuols  as  hnvin^r 
cnreinoKenic  nt'tivity.  (2)  the  use  of  sehMiiuru  as  srI  fmili  hotow  n.nstltutt's  no 
oarcinoKcnlo  risk,  and  (H)  the  liinll  atloiis  sol  forth  h.dow.  whiU'  salisfving  thr 

;nnimal8'  dietary  need  for  Holoniinu.  will  assure  safely  lo  niilrnuls  Ireaiid  with 
Bodluin  selonite  or  sodium  seleinilr  and  to  nuisuniers  of  edihie  prodnets  of  such 
treated  aninialH,  38  h\U  lOlSlV- UVMJO  (Apr.  27.  UK73). 

Thus,  it  can  be  soon  that  the  l>elief  of  the  President's  Panel  that  as 
additional  undcrstamliii^r  uceuinMlales  us  to  hiolo<ricnl  iiiccliaiiism 
underlyi-ng  neoplatic  disease  *  ♦  ♦  the  Delam-y  clauses  may  well  be 
modified"  is  not  necessary  to  joiiiin/r  the  leasoiuMl  pio^rpess  of  science 
with  the  Icpal  restraint  of  the  Delaney  clauses.  Indeed,  the  Delaney 
clauses,  under  close  scrutiny,  turn  out  to  a  sin«,Mjhirly  wojl-constructed 
pieceof  social  lef^islation, 

Properly  understood,  the  Dehniey  clauses  not  only  do  not  inhibit 
scientific  research,  as  the  Panel  sn<,'^^rs(e<l.  l)ut  tlley  actually  encourage 
it.  Tinder  the  Delaney  clauses,  anitnal  tests  whicli  ended  with  sig- 

^  nificant  amounts  of  cjnu  er  in  their  test  groups  would  have  two  pos- 
sible interpretations.  Oih\  that  the  chiMuical  caused  tjie  cancer.  The 
other,  that  some  otlier  intervening  dose- rehitc(l  toxic  event  caused  the 
cancer.  It  would  seem  that  with  this  possibility,  existent  researchers 

•  would  jump  at  the  chance  to  discover  which  group  their  chemical  fell 
into. 


Inoiiloiilully,  ono  of       hirdn^^i.,!  di'lriuhuh  of  i\w  Doluiu^y  olunsoa, 
nU  (HilMpolit^ii  hi^ionlilhi  niih*  (»!'  ilio  l<M)A,  lor  \{n  Um\mm\i\  romb 
luMoH  nf  uilnilcM  in  lood,  Dr,  Willnmi  lajnifilvv  ludi^^voM  Ihut:  *^TIm 
proMonl.  nM>  i\(  rirh^niiuii  i(iiii|HMtii(lh  \i\  iuuiMiil  IV(mIm  uUmM  ml  [um 
i  a         »lil<«mmu;*  ''T\H^  ohjrd/^  ho  .,a>M,  '^u  to  mi^o  (ho  iiutritidnul 
^  HliituM  of  thoMt^  iiiiiinah)  on  MtdoiiiiMii  i|clli  M»n|f  dinlM  (o  (hat  of  uniuuibi 
oii  tliolM  with.lioi  iiimI  m>h>iiiuin  (  (Jiiti^ul.  ^'AnjilyniM  of  \\\{\  mont  of  rtuch 
lUiiinulM  wouhl  nhow  no  tihiKMiiuil  loMiiluc  of  WdiMUuin,'*  *  Dr.  I.iiiualcy 
ilooa  ixol  Ih\\[{\\'{\  thill  m^h^iiiuiii  Ls  u  tMin  ino^(on  iKW'iiiuio  uf  tumilioUng, 
huH)inpr(^((Mui(l  iMtuhM|utito  t((Mt  n^sitUs. 

I'ho  riTMidtMillul  I'miu'I  4widrh(r.|  anolhrr  im^jujuhuhlmidin^^'  uhout 
tho  workiii^r  of  (ho  I  h  Imu^y  (  Imum-.  w  hrn  i(  coiuinontcul  on  (h6  romovul 
of  oyohiiiiato  fi'oiii  {\h)  innrlu'lphirc.  'I'ho  Punol  haid  on  page  100  of  ita 
10  port :  ^ 

On  Ochihrr,  TJ.  \\H\\),  li?  WiuMii^  pnxhh'or  provided  ovUUMJCtj  to  tho  FDA  that 
cycliouatc  had  jhumiI  4»»n4»  r  In  lutiinulH.  U  mMMHH  hl«lily  UUt?ly  that  ovon  if  no 
IVlnnry  i>rovlsinn  in  Him  li,\v  rxlNtml  niu\  no  l'M)A  (Mlict  had  IhjcjU  immwl,  that 
iin.y  iV.siMMi.sihIo  pnuhntT  ut  ethical  phuiutiu'tMitiralH  would  havo  takun  action 
to  limit  tho  UHO  of  j  yoluinatoH  or  porhajm  evinx  to  withdraw  thoin. 

I  '*''|>«,^^J^^'^^^>'\^^^  implit's  that  tho  Dtdaiioy  chuiHos  woro  relied  upon 
by  nKW  to  lomove  oyohmialcs  fiom  tlio  inarketphico.  This  waa  not 
tho  (juso.  It  also  inipht's  that  hut,  for  tlie  Dehiney  clauHos,  tlie  FDA 
woiihl  have  no  authority  to  roinovo  cy(  iainatos  from  the  niarkotphico, 
Ihis  also  iH  oironoous.  Aotnally,  tho  FDA  roinovod  cychuuate  from 
-Its  hst  of  food  ohomicalH,  jronoraiiy  rooo^rnized  as  safe  under  tho 
aiilh(»rity  of  tho  1958  Food  Additive  Amendments  of' which  tho 
Dt'luni'y  olaiiso  is  only  o!ui  small  s('<'tion.'' 

Ifnch'r  tho  food  additive  amendments,  only  those  chemicals  which 
aro  (Mther  nrj^norally  rero^r„izod  as  safe  or  proven  safe  and  ffnuited 
food  addihvi^  status  oun  be  atldod  to  food.  Given  tho  current  lack  of 
soKMitific  kiiowlod^ro  alMHit  tho  Hkolihood  of  harm  from  low  levels  of 
canoer-oaiisin^r  ( bcuiirals,  no  ohemical  wliicli  causes  cancer  in  animals 
can  bt'  added  to  food  irrespective  of  whether  the  Dolaney  clauses  are 
a  nart  ot  the  act  or  not.  In  a  very  broad  sense,  the  Dehiney  clauses  are 
a  knral  ledundancy.  It  is  not  an  administrative  redundancy,  however, 
smce.  often  actions  are  taken  for  reasons  which  lie  outside  the  work- 
ings of  the  Dolaney  clauses  hut  are  explained  to  the  public  as  if  thev 
were  mandated  by  the  I  )elaney  clauses.^ 

On  May  15.  1973,  the  National' Academy  of  Sciences  held  an 
Aca^Ienjy  Fprum  on  food  additive  and  drug  re^rxdation.  During  that 
symposium,  Poter  Hutt,  tlie  Assistant  General  Counsel  of  HEW  for 
the  l^ood  and  Drucr  Administration,  explained  tho  working  of  the 
Delaney  clauses.  He  pointed  out  that  on  only  two  occasions,  both 
mvolving-  obscure  packa^nng  incrredients,  had  the  Delaney  clauses 
oeen  invoked  as  a  le^^al  justification  for  a^^ency  action 

XT^Ti^^iall^'^xr'''^^'^.^'^^^'''^^  clauses  m  his  closing  summary  of  the 
May  15,  1973,  National  Academy  of  Sciences  Forum,  Academy  presi- 

8ep?'2l!  1972'pt  ?p"p '"^69''*  Nutrition  and  Human  Need-,  hearing  on  food  addltlTei. 
A  M!,d%te;^^^^^^^^  "The  Delaney  Anticancer  CUa.e: 

t^n^rj^'n^t^^^^^^^  footnote  for  a  de- 
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I>|\  Phillip  IliMullor,  lilium^tr  u  mtiiM^tium  tuilio  of  ilm  (^Iuumomi 
iniulii  i\  u^\\\\H^iA\t  ju\\u)vi{\\\i  olmorvutioim  \\\u)\\i  tho  oIiimmom; 

Mr.  Unit  U\U\  m  Uuit,  \H\U\i  ot  dwt,  i\w  lUOuiioy  ohuiMt)  Iiiim  lnvoUtMl  oiUy 
(wo  Wnm,  I  Mliiui^  Mi\  HiMMtKiUMM'  Mint^lMO  MuH  ILImm)  ihiI  hvoM  IiuoU^hI  in  ih<^ 
4?tiM0  of  <?yolitiouU!H.  'IIiIm  uiit.v  Im^  iulioii  iiM  ii  <loiiionmi'ittl(iii  of  our  (Muuniuuh'uMvo 
fiilluroi  ovt(l«niMy  wo  nt^tl  iitiuiy  oUior  foruiiuntiul  \tUwm  In  whioli  U\  inlk  i\tu\ 

UttinOOt  to  nutllCO  our  IUlMUU<loi'MtlUHl|MHM.  ^  \ 

.  .  .  Tho  Dulauoy  vtitu»o  \vuh  <tiH<Mi^itiOil  lii  uovoritl  wiiyo  .  .  ,  loy  |)»rt,  I  hot^iiu 
to  vlow  tluU  (^InUMo  iiuu  HnMU  ml  liortliiit  niUu^r  than  no  it  |H't»hloin  lu  o\tr  uocloty. 
Curtululy,  oh  Uh  fiU:o.  nil  othor  ililUKo  \wUn\  r<|Mnl,  It  lo  n  porfortly  ratloual  KUl<io 
to  (loMlrablo  miolal  bdutvlor.  Nu  ouo  In  UUi  riKltl  uihul  wtaihl  wMut  to  put  cur('|i>u>^ 
gona  Into  iiuytlihitf  lutoudtNl  for  Innuait  roiuanuptlou.  Wo  mI)ouI<I  lio  m^rfimtly 
wllUntf  lo  nrtVpt  that  ((uldoiino  until  tUo  <lay  whru  wo  (Ind  oui'Nalvoa  li^  tho  {miA- 
tlon  of  Uauhlhtf  aa  a  tmn^lhOHOh  tionio  rluohlcal  outlly  which  aluo  ofToru  uroat 
iKMiotlt.  Ilutll  that  tlhto  ('0UU4I,  wo  will  luit  havo  Ui  ti^al  tho  vathllty  of  tUo 
Dolauoy  |>rlh<!l|>lo.  Whou  It  <I<h!h  roino,  wo  will  havo  lU)  roiMuuMO  hut  to  t^ut  tlU) 
vallillty  of  tho  urlaclplo  hi  a  roal  Uvonltuatlou. 

Mounwhilo,  talklhtf  alMUit  a  prohloni  that  la  uouoxlHlout  la  roaUty  <looau't  norvo 
our  |mr|M)M('a  imrtlcularjiy  woll.  It  haa  boon  no  Id  (hat  tho  Kroat  harui  of  tho 
Dolauoy  clauHoa  In  11m  dotorrooiro  lo  IIuiho  who  oilKhl  olhorwhio  ho  oxplorloK  lu^w 
and  luiiMtrtuiit  fo<Hl  athlltlvoH.  No  lau  h  n;nl  eaao  lu  point  Ih  Uivown  to  uio.  I  OKroo 
that  ono  inutit  ho  Irouhlod  by  a  law  that,  In  orToct  hoouih  to  Hay  :  "Slaco  iM)aip<miHl 
X  haH  hcon  Hhown  to  ho  tuniorlffouie  In  hiKh  dOHtni,  ko  h(»  furthor;  4I0  not  looU 
at  tho  lower  onti  of  ihu  (hme-roHimuHo  ourvo,  roKordloao  of  huuotU  "  Surh  a  altua- 
tiou  ucomH,  to  nio,  to  ho  ro|UiKuant.  Hut  tho  (luu)  to  addrooH  it  will  ho  (ho  day 
when  a  real  tout  cumi  Ih  hoforo  uh.  • 

ThuH  Dr.  Ilundlor,  viowed  hy  consumer  advo4^utoH  Hiinporting  tho  . 
Dehinoy  chumes  an  an  opponent  hocauHo  of  proviouH  attaelcH  on  tho 
clauses,  cornea  out  nt,  nearly  the  Bume  ooint  us  Anita  Johnson,  staff 
attorney  of  tho  Ralph  Nader  supported  Ijoalth  research  group  and  ono 
of  tho  Btaunchcst  and  nu)st  arti4'nlat^  of  the  ronsuuicr  advocates  of 
tho  Dolanoy  clauses.  In  her  publication,  **Cancer  Prevention  and  tho 
Dolanoy  Clause" sho  wrote: 

If  a  carcinogenic  food  additive  Is  thought  to  be  ho  orU(*lal  to  civilization  that 
It  Is  worth  possibly  great  cancer  risk,  Congress  can  be  approached  for  an  exemp- 
tion for  that  Indlvldt^&l  additive. 

Dr.  Handler  and  Anita  Johnson  both  conclude  that  the  Delanoy 
clauses  should  remain  intact  until  a  diflicult  case  presents  itsolf  and 
then  tho  issuo  can  bo  raised  with  Congress  in  tho  context  of  that  caso. 

n.  THE  SOCIAL  PUUUO  POLICY  DIMKNSIOXS  TO  TIIK  DELANKY  TLAUBES 

The  scientific  principle  of  the  Delaney  clauses  is  that  since  the  effects 
of  low  doses  of  known  cancer  causing  chemicals  arc  unknown,  none 
should  be  added  to  food.  The  public  policy  principle  underlying  the 
Delaney  cla(isies  is  that  Congres^  should  grant  administrative  discre- 
tion to  regulatory  agencies  only  when  enough  clear,  sound  scientific, 
or  technical  data  exists  to  make  the  proper  exercises  of  the  discretion 
likely. 

The  special  ad  hoc  committee  of  the  Surgeon  General  addressed  the 
meanini^  of  and  distinction  between  these  principles  in  its  "Evaluation 
of  Environmental  Carcinogens 

It  Is  Impossible  to  establish  any  absolutely  safe  level  of  exposure  to  a  carcino- 
gen for  man.  The  concept  of  "toxicologlcally  InslRlnlflcant"  levels  (as  advanced 
by  the  Food  Protection  Committee  of  the  NAS/NKC  In  1969)  ;  of  dubious  merit 
In  any  life  science,  haa  absolutely  no  validity  In  the  field  of  carcinogenesis. 
Society  must  be  willing  to  accept  some  finite  risk  as  the  price  of  using  any  car- 
cinogenic material  In  whatever  quantity.  The  best  that  science  can  do  Is  to 
estimate  the  upper  probability  limit  of  that  risk.  For  this  reason,  the  concept  of 
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*'8afe  level  for  man**,  as  applied  to  carcinogenic  agents,  uhould  be  replaced  by 
that  of  a  **SDclally  acet^ptiil)U»  level  of  risk."  '  .  - 

While  science  can  provide  (lunntitative  iiiforniation  regardii)^  maximum  risk 
levels,  the  task  of  uUiumte^  NelecUiig:  socially  acceptable  levels  of  human  risk 
rests  Willi  society  uiid  its  t^)litical  leaders.  The  evaluation  of  the  balance  of 
l)enelits  and  risks,  required  for  such  a  decision  'by  society,  should  not  be  the 
result  ofjvsuninformed  guesswork  but  should  he  reached  on  the  basis  oif  complete 
and  pertinent  data,  social  as  well  as  scieutitlc.  It  is  necessary  therefore,  to 
define  the  extent  of  arbitrariness  and  uiitH»rtuinty  existent  in  the  processes  of 
interpreting  animal  resi)onse  data  and  siiitsetiuently  extra[)Olating  them  to  man. 
The  principle^f  zero  tolerance  should  be  applied  In  all  but  the  most  extraordinary 
of  cases.*^ 

At  the  140th  nifetin^^  of  tiie  American  Association  ioi-  the' Advance- 
ment of  Sciein  e  held  in  San  Francisco  in  r'ebruafy  1974,  Dr,  Alex- 
tt!uK^^:i^I.  bchinidt,  ( 'oininissioner  6f  tlie  FDA  eclioed  the  sentiments 
of  the  ad  hoc  coinniittcc.  He  termed  the  Delaney  clauses  a  "legitimate 
legishi'tive  expression  of  society^s  increasing  concern  wjth  technologic 
advances  in  the  food  industry  ahd  its  reluctance  to  accept  less  than 
absolute  safety  in  the  food  supply."  Ho  went  on  to  say  : 

(W)hile  detection  methods  increase  in  sensitivity,  the  ability  of  scientists 
to  relate  these  tlndln^s  t(»  human  health  are  not  keeping  pace 

The  more  practical  course  is  to  try  to  find  out  if  it  makes  any  difference  to 
human  health  that  minute  traces  of  various  chemicals  exist  in  human  food — 
and  if  so,  at  what  levels. 

This  track  ref|uires  low -dose,  long-term  toxicological  testing  in  animals,  and 
better  ways  to  extrapolate  these  tiiidinjjs  tu  the  human  situation.  And  that's  a 
joh  for  science.  Only  after  than  Joh  is  done  can  the  legislators  and  the  regulators 
make  benefit  risk  judgments  that  will  let  us  get  on  with  the  business  of  protect- 
ing the  public  safety  and  still  meet  the  nutritional  needs  of  an  ever  greater 
population. 

Conmiissioner  Schmidt  also  added  th^t  while  carcinogens  pose  prob- 
lems It  IS  important  to  reineniLx^r*  the  "equally  seiious  questions  of 
mutagenesis  and  teratogenesis."  \ 

It  seems  apparent  tlmt  in  order  to  shield  the  environment  from 
further  chemical  contamination,  the  policy  issues  and  the  scientific 
issues,  ahhou^rh  interrelated,  must  he  approached  separately.**  The  role 
of  thf  scientists  is  to  describe  physical  phenomena — this  chemical 
caused  lesions  in  mouse  hrilins  under  these  conditions;  that  chemical 
caused  cancer  when  fed  to  mice  in  certain  quantities;  those  chemicals 
caused  birth  deformities  when  injected  into  chickens  in  designated 
amonts  at  certain  ages;  or  to  follow  in  detail  the  research  track  sug- 
gested by  the  (Commissioner,  Scientists  can  offer  less  definite,  but  still 
important  scienific  opinions  on  the  degree  to  which  damage  to  man  can 
be  predicted  from  damage  to  animals.  Without  knowing  the  levels  of" 
risk  that  society  will  tolerate,  however,  scientists  cannot  effectively  dif- 
ferentiate between  ''safe"  and  "unsafe"  substances. 

Congress,  on  the  other  hand,  taking  into  consideration  the  certainty 
or  relevancy  of  the  scientific  findings,  must  set  broad  policy  midelines. 
Several  issues  suggest  themselves  as  important  for  the  consioferation 
of  the  Nation's  policymakers.  Which  purposes  served  by  chemicals  are 
worth  the  apparently  increasing  risk  of  their  use  in  foods?  Is  it  neces- 
sary to  reassess — either  to  narrow  or  expand — the  food  and  drug  law 
prohibition  on  tJie  use  in  food  of  any  cnemical  not  "required  for"  or 

'HpRMncfi  hpforp  rhp  Suhoommlttpe  on  Rxerutlvp  Rpor^nteanon  nnd  Governmenf  R»- 
Rearrh  of  rhe  Pommtttee  oo  Qovernmeot  Operations,  D  8.  8«Date,  92d  CoDsreflS.  Ist  session 
Apr  0  7   1*»71   p  1M«  •       •  ' 

"Tills  flnd  »hp  fuHowliiK  thrpe  paraKrapbti  are  adapted  from  James  3,  Turner,  "TliS 
Delnney  AnHcaneer  Tlauae  a  Model  ED^ronmeDtal  ProtectlOD  Law,"  Vanderbllt  Law  Re- 
view m-t  1971  pt  n 


^^unavoidable  in"  food  lyroduction?  Wliit  h  dasses.of  choiniculs  should 
bo  added  to  the  "zcrp  tolerance"  list  now  containing  only  carcinogens? 
Teratogens  ?  Mutagens  ? 

Determining  the  sa,fety  of  a  food 't'homical  involves  several  steps. 
First,  is  the  objective  scientific  determination  of  the  discernible  effects 
involved  in  the  cheiaicars  use.  This  dotonniiuition  is.the  rcsppnsibility 
of  scientists. 

Second,  is  the  jud^pient  about  which  of  these  effects  is  a  risk  and 
which  is  a  l>encfit.  This  judgment  is  ultiTiiately  made  by  the  public,  act- 
ing throiigh  its  reprosentativcsS  and  spokesman,  or  as  individuals,  but 
acting  with  a  high  degree  of  guidance  from  scientists,  physicians,  or 
other  trained  professionals. 

Third,  is  the  decision  that  the  agreed-upon  benefits  of  a  given  chem- 
ical exceed  its  agreed^ui)on  risks.  This  is  a  pnhUc,  not  a  scientific,  de- 
cision, mode  in  public  fonims  in  which  scientists  act  asefjunl,  though 
in  some  cases  bett<»r  informed,  particii)ants  with  other  segments  of 
society. 

The  Dehiney  clauses  are  a  perfect  mo(h»l  of  this  proc'css  at  work. 
They  deh»gate  to  scientists  the  responsibility  for  making  scientific 
judgments  and  to  Congress  the  task  of  making  policy  divisions.  The 
scientists,  after  an  analysis  of  all  technical  data,  specify  the  degree  of 
risk  that  would  result  if  any  amount  of  known  <'arcino^'vns  were  al- 
lowed in  the  Xation's  food  supply.  Congress,  aftx^r  consitlering  all 
other  relevant  infornuition,  detennines  that  the  risk  is  nnaccei)ta])le. 
The  FDA  is  then  charged  with  the  responsibility  of  removing  carcino- 
genic chemicals  from  the  food  supply. 

In  this  way  Congress  balanced  the  policy  function  and  the  scientific 
adoptmg  the  clause  the, Congress  accepted  a  principle 
fP®"6d  out  by  the  Surgeon  Oenernrs  committee  more  than  a  decade 
l^^^.r-  Chemicals  sold  are  to  be  subject  to  scientific  scrutiny  not  given 
mdividual  'rights':  they  must  be  considered  potentially  guilty  unless 
and  until  proven  innocent."  This  is  the  fundamental  principle  of  the 
entire  food/chemicul  regulatory  stna^ture  of  the  food  and  drug  law. 

In  relation  to  cancer-causing  substances,  Congress  heard  scientists 
describe  the  known  and  unknown  risk  associated  with  cancer-causinff 
chemicals.  It  set  the  policy  that  no  chemical  known  to  cause  cancer  in 
ammals  would  he  allowed  m  the  food  supply.  The  regulatory  affencv 
was  assigned  the  scientific  task  of  distinguishing  those  chemicals  that 
cause  cancer  in  anjinals  from  fh<»M'  that  do  not.  In  this  uay  CouiMess 
set  a  clear  nuhlic  poli.-y  of  rMu!i.»n  and  allowed  ixunnlete  scientific 
fi-eedom  within  the  ivalin  of  ;i\       ,Mr  inffn-uial  mn 

Anita  Johnson   of  the    lialph    Nader  sni»poit(.l   h.allh  n-search 
group  has  spelled  out  the  i>uhhc  poh.  v  .»f  a  .  cwwumrr  adv(.  atr's  view 
of  im[>li('ations  of  the  DcL-nirv  da  list's  ,„  her  pan, pi. let  ''('Mxnv  Pit 
vention  and  th|^l)rlaney  ( 'lause" 

TUh:   UEUANK-Y  CLAlrHK   Ifl    l>()l.l,  Y  JnooMKNT 

ConKFCsH  determined  that  siiu^  rnncer  sch-ntists  cannot  sny  nt  what  level  a 
earchinffen  Ls  '-Hafe  '  the  country  should  no,  snfti^r  uny  risk  of  eanrer  n  .n  X  J 
caN  dHU>er«tely  adde<l  to  food   Th.  jud^  t  has  L  fur  ..0™' ex  n^|^^^^^^^ 

M»A  lu.s  s,KM.,ul  .'x.|.rrtisr  ,m  .....Mmu-  M.r.ififW  j.Ml^n.ents.  Muf  its  j^-rsonnel 
hav.^  no  sp,.ru,l  .,ua  li  h<a  turns  t..  ,nak.  .sn.  I  jinlK^mrnls  on  .vhat  amount  of  ni  er 
riHk  c-erta.a  food  additiv.^  are  worth    I  nd.r  preheat  law.  FU^naV  d^  er  m' 
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the  side  efTecta  of  a  drwg,  Huch  us  dlzzlnosH,  and  tfien  decide  wliether  the  benefits 
are  greater  than  the  risks.  But  wlierever  possible.  FDA  shcnild  be  restricted  to 
making  scientific  Judgments,  not  eoclal  ones. 

.  The  recognition  of  Congress'  role  in  setting  social  policy  by  adopting 
the  Delaney  clauses  and  restricting  regulatoi-s  to  the  making  of  tech- 
nical or  scientific  judgments  does  not  rest  on  the  fa<;t  that  the  clauses 
deal  with  canoer-ca using  chemicals  or  spts  a  zero  tolerance.  These  are 
specific  facts  of  a  specific  issue  not  central  to  the  responsibility  of  Con- 
gress to  set  social  policy. 

The  Presidents  panel  on  chemical  and  health  confuses  the  par- 
ticular aspects  of  the.  Delaney  clauses  with  the  general  requirement 
that  Congress  set  w>cial  policy  : 

If  one  Is  coutent  to  Heiiarute  Vtie  question  of  technical  analysis  from  sodal 
judgment,  then  one  Iw  i^erhnpn  Justified  In  Imiulrlng  as  to  which  part  of  the  gov*/ 
ernnient  bus  the  latter  re«()onaiblllty,  the  Executive  branch  ot  the  Legislative.  On^ / 
schixil  of  thought  hu8  urged  that  the  Kxecutlve  branch  be  given  only  the  reepon- 
Hibillty  of  techninil  unnlysis  living  Social  Judgments  to  the  Congress."  In  fact, 
the  jmttern  up  to  now  bus  been  a  mixed  one.  In  some  casee,  clearly  the  Ck)ngre68 
1ms  uHHUined  the  role  of  Judge  of  social  Ijwues  concerning  how  safe  Is  safe  enough. 
The  ainvndnieut  to  the  Food,  Drug  and  i:k)suietlc  Act  which  determines  the  des- 
tiny of  food  additives  found  to  be  carcinogenic  In  animals  or  man  (Delaney 
amendment)  Is  perbajw  the  best  known  example.  The  Clean  Air  Act  which  de- 
tt»rn»lne«  the  degree  of  reduction  of  autbmoblle  emissions  Is  another.  It  is  Inter- 
esting to  note  that  It  seems  to  be  the  very  iQ^k  of  suflicleDt  Information  plus  an 
lnj^)lie<l  til  real  In  each  case  which  has  led  Congress  to  take  social  Judgment- 
making  into  their  own  hands.  In  most  regulatory  activities  dealing  with  chemical 
agents,  the  administrator  of  the  law  enjoys  some  discretion  either  as  to  time  of 
reguUitian  or  as  to  degree  of  regulation.  Thus,  In  most  cases,  both  the  KxecuUve 
and  Legislative  branches  have  opportunities  for  offering  surrogate  Judgments  In 
the  public's  name. 

Tho  Panel  implies  tluit  there  is  some  alternative  to  addressing  social 
and  technical  (juesHions  s<ipanitely.  In  fact  in  passing  laws,  Congress 
IS  almost  invarinhly  making  a  social  judgment.  Conversely,  regulatory 
a^'encies — hybrid  *iuasi-legislative,  quasi-judicial,  quasi-executive  in- 
stitutions which  should  not  lye  equatexi  with  the  executive  branch- 
draw  tlieir  peculiar  so<  ial  and  legal  force  from  the  presumption  that 
they  are  the  repository  of  specialized  technical  knowletfge  which 
peculiarly  equips  them  to  make  technical  analysis  or  scientific 
judgment. 

Of  course,  there  is  no  hard  and  fast  line  which  can  be  universally 
agreed  upon  as  the  divider  between  the  two  parts  of  Government  and 
the  two  typc  ^  of  (irnsions  they  arrive  at,  Congress  uses  technical  exper- 
tise to  make  it>  social  jud^nnent.  The  technical  analysis  and  scientific 
judgment  of  tlic  re<rulatory  agencies  have  social  impact.  But  there  is  a 
difference  \u  en pal.il it y  U^twecn  the  two  institutions  which  makes  it 
quiU>  important  to  kccj)  the  diffVivnces  in  their  roles  clearly  in  mind. 

What  IS  a  social  judgment  m  an  atmosphere  of  ignorance  will  be- 
come a  s<Mentiti('.  trchuKal  judgment  when  enough  in.formation  has 
been  gathered.  It  was  this  point  which  the  FDA  Commissioner  at- 
ti^mpted  wlicn  he  Mjggesfed  that  new  scientific  information  needed  to 
be  developed  before  the  Delaney  rhiuses  could  be  safely  and  eflFectivelv 
changed. 

The  kind  of  confusion  reflected  in  the  President's  Panfel  report  can 
lead  to  the  assigning  of  taskN  to  tlie  wrong  segment  of  Government  by 
transferring  respouMbilify  where  ignorance  rather  than  enlightment 

f^l^-'vl' ^  T  ^''^  n^lnn^-v  At>ti<  Hf»rpr  ciHUHe    A  Model  EnvlroumeDtal  Protection 
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exists.  It  is  of  course  true  that  both  the  executive  and  the  legislative, 
and  the  regulatory  apncy  for  that  matter,  olFer  sui:ix)«^ate  judgments 
in  the  public  s  name.  That  is  tlie  purpose  of  all  governments.  The  issues 
of  concern  is  on  what  basis  do  they  arrive  at  this  judgment.  Legisla- 
tures operate  primarily  on  opinion  and  the  resolutioulof  differences  by 
the  voting  of  generally  equal  parties.  Regulatory  agendf^  are  sup- 
posed to  operate  through  the  mastery  of  a  particular  set^f  objective 
facts  of  which  they  are  the  leco^is^ed  master.  Wliere  those  facts  do 
not  exist  such  agencies  are  not  properly  equipped  to  resolve  matters  of 
opinion.  It  is  when  they  attempt  to  resolve  such  matters  that  they  tend 
to  cause  damage. 

Further,  it  is  not  necessarily  true  that  except  for  dramatic  interven- 
tions in  the  process  like  the  itelaney  clauses,  the  administrator  of  the 
law  enjoys  discretion  about  the  time  or  degree  of  regulation.  The  food 
and  drug  law,  for  example,  says  that  only  safe  food  chemicals  are  al- . 
lowed  in  the  food  supply.  If  a  chemical  in  the  food  supply  is  discovered\ 
to  be  unsafe,  say  it  causes  brain  damage  when  eaten  by  iifen,  the 
administrator  is  bound  by  law  to  remove  it  from  the  food  s\^|)iy,  Cyc- 
lamates,  according  to  the  FDA  General  Counsel,  was  removed  from 
the  market  without  reliance  on  the  Delaney  clauses. 

In  fact.  Assistant  Secretary  of  HEW.  fclliot  L.  Richardson,  indi 
cat^d  to  Congress  in  1958  that,  wliile  the  Agency  would  not  o[>p()se  in- 
clusion of  the  Delaney  clauses,  thev  were  redundant.  Other  provisions 
of  the  law,  the  Department  argued,  were  as  restrictive  against  cancer- 
causing  substances  as  the  Delaney  clauses. 

Since  there  is  widely  acknowledged  scientific  ignorance  about  the 
effects  of  low  doses  of  cancer-causing  chemicals  on  humans,  whether 
tolerance  for  additions  of  such  chemicals  to  food  should  be  set  has 
been  and  remains  a  social  pblicy  question.  Social  policy  questions  are 
the  peculiar  province  of  Congress.  Congress  has  adopted  a  social  policy 
which  bans  the  addition  of  cancer  causing  chemicali;  to  food. 

This  is  a  sound  and  proper  f)rocedure  irrespective  of  wlu'tlu'r  scien- 
tists embrace  it  or  not.  In  this  instance  that  segment  of  tlu-  scientific 
community  most  directly  concerned  witli  research  on  the  mutnA  arul 
prevention  of  cancer  strongly  sui>ports  Congress'  social  policy  choice.  / 

m.   SUPPI^MENTB  TO,   KXPI^  N  VTlONH    AND   A  PPr ,  r  <  ATIO  N   ()F  TlIK 
DKI.ANFY  CI.AIJSKH 

Senator  Cnvlord  NcNon  of  \Viscf>nsm.  ojie  of  two  .Senator^  -nvcn  a 
lOO-perccnt  i)roconsnmcr  ratiM<r  l>v  the  (\)rjsurricr  PVrlr  r  nt'^on  of 
AmcTica  m  March  of  \<)7\.  h;is  nit  rod uced  h -islatioo  wind,  .  xpaiuls 
the  Delaney  clauses'  prinn|Jr  into  tlic  area  of  (  licr.i icals  which  cause 
mutagenic  and  teratogenic  (Jani;i<re.  If  adoptc^d  l»v  (\)ntrrr.s  a  new 
social  policy  will  once  again  be  s.  t  (\)!»<:nss  wi!l  li.uc  maJ.-  the  find 
mg  that  these  particuhir  health  (hin^r,.r^  senon^  enough  In  rc(niire 
special  congressional  att(^ntion.  However,  the  most  unportiint  part  of 
this  extension  of  the  l)eli,M«vv  p.ineipir  that  it  Woes  not  rely  on  an 
absolute  zero  tolerance.  The  new  [>ropose(i  expansion  reads  as  follows: 

Provided  further,  Tluit  ru>  a.kliriv..  shull  In-  deoinrd  to  j>p  K«fp  if  ,t  j.s  found 
\l  ^^Zi     Jt^^T?"  ^r'"^"^'*'''''  i'^^^'^'S^ed  l.y  man  or  ani.n.^I  or  If  It 

food  addit  ves  on  man  or  animal.  \n  hav  .nuhi^enU-  <,r  terat<i«rnie  efTerts  on 
man  or  aulmal  except  that  no  additive  nlmW  be  d»'emed  unsafe  under  this  pruvl- 


slon  if  the  S«»<'retnr.v  (n)  inakos  nn  nfflniiativo  ftndint,',  based  on  the  recoxnmehda- 
Uons  of  :iM  advisciry  (^iiniuitlee  of  exi>crts  ( apiHiiiUed  hy  tho  Secretary)  qualified 
by  sMcnlinc  training:  and  uxiKMience  to  ovhiuate  the  mutagenic  and  teratoffenlc  , 
efTocts  of  fotid  aiblitive.s  on  man  and  auiinals.  ilnd  iucludos  siii-h  flndioj?  In  HIb 
order  issued  undor  this  saU*^e('tl<iii,  that  the  iiuzard  to  the  i)ubli(^heaUh  whicli^ 
nilffht  ros\iltf  l)y  denying  the  use  of  sueli  additive  would  exceed  any  hazard  to, 
tho  puldic  healtii  w  hieh  miKht  n  suU  hy  periniltin^  tlie  use  of  such  additives  as 
proposed  by  the  (petitioner,  ih)  uives  i>ul>tlc  tidthe  of  his  aflinnative  finding  by 
puiditatlon  in  tlie  Federal  U(;;iis((>r.  and  ic)  wilhin  six  months  after  the  date 
on  whieti  sucli  noli(e  was  so  puldislied,  issues  an  order  nuiidug  his  afflrmatife 
finding  final. 

/riiis  applii  at  ion  of  ilic  Drlaiwy  pi  in(  i[>le  sw^;:ests  its  flexibility.  It  ^ 
involves  u  S(H-ial  policy  juii^rnont.  (Ir)ii^iess  is  asked  to  place  certain 
restric  tioMs  on  the  iiso  of  a  t'eituin  class  of  cheiiuculs.  But  in  this  case, 
the  Scnutoi"  l^-lieves  that  sci(*ntific  knowledge  has  developed  to  the 
point  where  a  zerv  tolerance  is  inuppropi'iate. 

The  situations  [presented  by  Senator  Nelson  proposing  expansion  of 
tho  Delancy  piinciple  su«^;^est  that  (U  ImUc*  about  the  Delaney  clauses 
bodraw^i  in  several  [)laces.  First,  it  can  he  dm wn  al>otit  the  advisability 
of  a  zei'()  toIw;ance  for  ranrer-caii<sin^  substances.  C'ritics  of  the  zero 
toleiunco  and  f^Uily  the  zero  toleraiK^e  would  be  happy  if  Congress 
allowed  a  tolerance. 

Second,  the  isiiies  can  he  drawn  about  the  advisability  of  recjuiring 
'that 'food  addi{iv(»*Hbi'  proven  safe  before  they  are  adiled  to  ffTSTxl  Those 
who  l)elieve  such  a  policy  is  iiiad  vis«[)U'  could  only  b>»  satisfied  by  repeal 
of  the  entire*  food  additives  uniendnient. 

Third,  it  should  l)e  argued  that  ("ongrcss  is  not  competent  to  pass 
any  legislation  in  fields  whi}  h  rest  on  scientitie  knowing*.  If  such  a 
policy  prevailed,  the  ability  of  (iovrfniiu^ut  to  set  and  carry  out  policy 
would  be  crippled. 

There  aie,  of  course,  many  gt*adati<>ns  between  each  of  these  posi- 
tions. Interestingly  enough,  as  the  deliaty  alH)ut  the  Nelson  hi^ll  begins 
to  develop,  those  arguing  against  the  anlieancer  eliuises  because  they 
contain  a  zero  tolerance  wilUioarly  all,  if  not  ail,  be  on  the  side'of  the 
op[>oncMls  to  t  he  billow  hen  t  h;it  (xnirs,  t  •on^sunler^  w  ill  be  let!  to  l>elieve 
that  <Trtain  opponents  of  the  Delaney  clauses  really  oppose  all  food 
legislation. 

In  fact,  the  Delaney  disuses  stand  as  a  kind  of  litmus  test  of  con- 
suiruM-  {V)inmit ment.  Those  w  ho  oppose  the  ciuu^es  in  e  viewed  by  many 
consiinuM-  :i(lv(H  ates,  spokeMii;m,  and  gr«»iip.-.  as  ;ni(  iconsunier.  Thus, 
con^unicr  ^/roups  tend  to  \  ie\v  with  alarm  any  apf)ar(Mit  attack  on  the 
u|au-rs  and  to  ui  ;_m'  w  it li  vi^^or  t  he  Mippoi  t  of  t  tn'  c!:\ iisc>.  Tlie  Federa- 
tion of  I  loriu'inaker-  set  the  tone  for  many  Willi  a  Marcli  1973 
resolution 

IIK80I,UT10N    OK    rilh.    IIOKUMImN    r  u-'    lf(»Ml  MAKhUS,    I  N  ( ■, .  I N  8  UPPORT 
<)K    rilK    I)hI.^\Nh^      \  .M  h:  .M>MKN  r 
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I.    KiNOINt;   OF   YAtT  ' 

Th*'  l»^i.'*i<  1 1  \  I- ,.f  rii.   k»mU'i  ;iI  i-  n.H!   I ' i  ii^.  aiitl  ( 'dmim  I ic  Act  is  to  protect 

fho  « 4>ii*^iiiini^:  iiiii  lh'  As  -,ur(iin-il>  suiniu.inz^tl  hy  the  Supreme  Court  of  the 
l!|iiftMl  Sinli's 

"Tlio'^piii  lM.Hi'N  nf  lliiN  I.  u'l -1,1 1  idii  rliti.  fuiich  piinsi's  of  tin'  Uvea  and  bealth.of 
lHM»iilt>  Nvliirli.  ill  tin*  (  Ht  nm^noirrs  of  Hi.Mlrru  iiuJ ost rin lisiu  ure  largely  beyond 
self  pn)le»  fioii   lt*-jr»inl  for  Ih*^  puri)os«'8  sht>uia  iiiftiso  const  ruction  of  the  leg- 
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lalatlon  If  it  is  to  be  treated  as  a  worklult  iii^roiiAent  of^'overnnieut,  i(nd  not 
merely. as  a  collection  of  KnglUh  words.'*  {Utma!  Stales  "^^htltcrufbivh^) 
vBecogulzlng  the  luiposslbillty  of  estubli.shint?  wife  levels  for  carcinoKens,  the 

"^flgress  of  Uie  United  IStutes  in  11)58  incorporated  the  Delani'y  amendaient  into 
'tUe  Federal  Food,  Drug,  and  CosuK'tic  Act,  stnting : 

"No  additive  sliall  be  deemed  t6  he  ^iufe  if  it  is  found  to  induce  cancer  when 
ingested  by  man  or  animals,  or  If  it  is  found,  after  tests  which  are  appropriate 
fo|r  tbe  evaluation  of  the  safety  of  food»  additives,  to  induce  cancer  in  man  or 
animal  .  .     (fel  U.S.<X  348(c)(3)).       ^  ,  ' 

This,  amendment,  which  eliminated  rlsk/henetit  guidelines  and  prohibits  the 

'  addiliou  of  any  cancer-causing  chemical  or  additive  to  our  foods,  has  served  as 
a  valid  safeguard  agaiu$)J|;  iK>tentially  cnrcinogenic  foods  being  sold  to  unknow- 
ing c*onsuniers. 

Tbe  imi>ortance  of  this  legit^lation  has  been  applaude<l  by  numerous  consumer 
groups  and  Hupi>orted  by  public  governuiCMital  thuliags  including  the  VVIiito  House 
Conference  on  Nutrition,  Food,  and  llculth  and  tite  Mrali  Connnissiou  on  Testi* 
cides  and  Tlteir  Relationship  to  Envir(»iunental  ileullh.  ^ 

Despite  the  recognized  importance  of  the  Delaney  umendmcnt,  there  is  cur- 
rently being  observed  several  early  si^'iis  of  an  intensified  campaign  on  the  part 
of  food  industry  representatives,  the  Food  anOTDrug  Administration,  und  a  small 
contiagent  of  Congressmen  to  weaken  ur  eliminate  its  provisions. 

V  U.   RESOLUTION  . 

In  consideration  of  the  objective  of  tbe  Federal  Food,  Drug,  and  <'osnirtic 
Act  to  protect  the  consuming  public,  and  in  light  of  the  noted  dangiT  ,of  losing 
the  strong  protections  afforded  by  the  Delancy  nmendment,  the  Fethration  of 
Homemakers,  Inc.,  by  a  quorum  of  Its  board  of  management,  assoiiililod  In 
Arlington,  Va.,  and  voting  this  19th  day  of  March,  lt)73,  dwMares  Its  iirdent  snp- 
port  of  the  Delaney  amendment  in  Its  preset  form  and  vigorously  oppo.scH  any 
and  all  attempts  to  weaken  or  eliminate  Its  basic  protection.  The  uncompromis- 
ing safeguard  of  the  Delaney  amendment  Is  necessary  to' continue  the  effe<  tlve- 
ness  of  the  Federal  Food.  Drug,  and  Cosmetic  Act  as  "a  working  Instrument  of 
gc^vernraent  and  not  merely  as  a  collection  pf  English  words."  > 

^  Anita  Johnson  urged  consumers  to  support  the  chiuses  which  she 
ar^rucd  was  thr^at4?ned  by  diverse  indiistrv  and  psoiKloacademic 
groups.  She  wrote  r  ... 

CONSUilE^KS  8UOUU)  SUP^^T  THE  DELANEY  CLAUSE 

o„«*i®  ^elauey  Qlause  does  not  pl-otect  us  from  all  exjjosiire  to  .-arclnogens. 
Home  natural  foods,  such  as  the  tropical  cycad  nut.  contain  carcinogens."  Coutact 
with  solar  radiation  and  products  of  combustion.  Is  unavoidable.  Water  and  air 
houseliold  products  and  drugs,  carry  carcinogenic  pollutants.  Several  tbousnnd 
XT  f^"','    "  e^fi'-y  ye"--  Hundreds  enter  comu/erclal  channels." 

K    I""*"**  K  '"/■"""s'os'y  fll'ed  wltb  synthetic  chemicals,  many  not  re- 
quired by  law  to  be  tested  for  safety.  Our  bodies  must  flgbt  i  greater  total 

feSl^"'^s  1«  n":t^C  ""rr^lV  '^^."7  environmental  cheljals  ?s 

Ch^m^M  exfcsurey'^-'''^"^^      °'        prlncfples  of  the  Delaney  Clauses  to  other 

irJ°^H*i''''I,V?!?'»lf^^'"'^  •x'-'Pflf Once  added  to  food,  additives 

fr^oT^rfrt^ '""'""f  ^"'^'^       '""K-range  health  Im^  Jble  to^ 

P^AmSih^I  enormous  potential  danger.  Exposure  Is  easily  preventable. 
h<.^ifi,  ca'-^'noeenlc  food  additives  Is  a  sane,  .nanageal.le  aj>prdach  to 

Clau^f'iom  to«  n?"n,^"?"'1  "."f'^H^  ?  P'*'^""'  Defense  o?  tT  Delaney 

Clause  from  the  pleas  of  private  Industry.  Is  a  top  priority  for  all  consumers. 

speaking  there  is -a  growing  rccognization  that  other 
chemical  hazards,  most  noticeable  birth  defects  and  genetic  damage,  are 

mr^,^^/,!^]^SJ°V'""'*'  *?'f"/"lF  Naturally  In  Pbods"  (1000)  30 
"T  A  Miner         "I""*"      'J"*""'-  Snbstancea''  (1071)  Iv 
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in  need  of  increu.sed  attention.  To  supporters  of  the  Delanoy  anticancer 
clausos,  this  usuuU^  means  expansion  of  the  Delanoy  clauses- into  the 
other  areas.  Thus  it  would  ap[jear  that  tlic  defender^  of  the  Delaney 
clauses  would  beooinc  proponents  of  the  Nelson  bill  applying  the  princu 
v^Ies  of  the  clause  to  niuta<j;enic  and  teratogenic  substances. 

Tna  appi^ach^'b  tlie  Drffeney  clauses  represented  by  the  FDA 
sclenuiin  petition  has  met  with  a  wide  d^^^efgeitljy  of  consumer  reaction. 
One  ^hool  of  thought  argues  that  M^leniuni  has  not  in  fact  caused 
canceHn  animals  or  men  and  therefore  is  of  no  conct-rn  to  the  working 
of  the  Delaney  clauses.  An^other  school  argues  that  selenium  is  not 
really  an  essmtial  nutrient  and  so  should  not  receive  the  special  at- 
tention that  FDA  has  given  it. 

Some  suggestions  have  made  that  certain  mathematical  models  can 
bo  used  to  aid  in  handling  the  cancer-causing  clieinical  problem,  Gen- 
orally^jeakiiig,  consumer  proponents  of  the  Delaney  clauses  would 
supitort  the  use  of  mathematical  models  to  the  extent  they  would  bo 
useful  in  the  identification  of  which  chemicals  cause  poncern.  There  is, 
however,  great  reluctance  to  rely  on  such  models  to  establish  any  de- 
gree of  human  risk  to  the  exposure  of  cancer-causing  chemicals. 

Dr.  Marvin  A.  Schneiderman  of  the  National  Cancer  Institute  has 
suggested  that  serious  thought  be  given  to  abondoning  the  strict  risk 
benefit  approach  to  safety  balance  and  replace  it  with  "mini-max 
solutions— solutions  ininiiniz^e  the  maximum  possibli*  losses,"  Presum- 
ably this  would  mean  that  alchemical  wHh  a  slim  chance  of  causing  a 
massive  genetic  disaster  in  three  generations  would  be  threatened  as 
more  dangerous  than  a  chemical  with  a  near  perfect  possibility  of  Jrill- 
ing  one  person.  This  would  be  almost  a  reversal  of  the  traditional  way 
of  looking  at  diemical  hazards.  However,  the  general  thrust  of  this 
idea  has  been  approved  by  the  President's  Panel  on  Chemicals  and 
Health,  It  said ; 

Improved  safety  Is  possible.  But  to  make  tlie  greatest  possible  health  advance 
we  ouglit  to  rvuct  mobt  to  the  gravest  threats,  as  Judged  by  their  total  con- 
sequences for  all  our  people,  particularly  when  these  threats  are  either  weU- 
estublished.  or  both  plausibly  true  and  long  delayed  In  impact.  We  need  also  to 
reurt  aiM>n)i»riately  to  less  certjiin  threats  that  can  be  avoided  without  apprecl- 
t^iv  disadvniiuigos.  Thrt^ats  of  lower  priority  should  not  be  neglected  but  need 
mi  be  reacted  to  as  strongly 

CONCLUSION 

The  Dolaney  anticancer  clauses  have  strong  scientific  arguments  and 
important  cancer  scientists  supporting  it.  It  is  the  policy  decision 
taken  by  Congress  in  the  face  of  ignorance  about  the  eflFects  of  iow 
levels  oi  (uin(UM--caii.>ing  chemiails  in  food.  As  sucirit  has  wide  support 
among  organized  consumer  groups,  individual  consumer  advocates, 
and  even  among  large  segments  of  ccftisuinering  public. 

There  is  a  growing  pressure  for  expansion  of  the  Delaney  clauses 
principle  mto  tho  area  of  chemically  caused  birth  defects  and  genetic 
damage.  (  onsuniers  who  support l^^'  Delaney  clauses  tend  to  support 
the  expanding  of  its  principles  into  other  areas.  They  also  tend  to  view 
any  opponents  to  the  clauses  or  their  expansion  as  primarily  industry 
based  with  a  linancial  inU^rest  in  reducing  the  regulation  of  chemicals 
m  food. 

In  general  the  arguments  about  the  Delaney  clauses  have  been  the- 
same  smco  th^ir  uicoption  in  1958.  The  scientific  information  on  cancer 


515 


'  and  its  relation  to  chemicals  has  rchiaincd  relatively  undeveloped  in 
that  perioii,  Therefore,  cvei-y  attompt  to  change  the  clauses  in  relation 
to  food  additives  has  been  defended  by  the  same  arguments  which  get 
)  the  measure  enacted  in^the  first  place. 

This  flow  of  events  has  generally  been  regarded  as  a  consumer 
victory.  <. 
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The  Food  Safety  Coimciii — An  fNTRODUcrnoN 

(Py  Dr.  Richard  L,  HaU) 

Tiip  Food  Safoty  Council,  now  slightly  over  2  years  old,  is  a  curious 
and  unicfue  organization.  It  responded  to  a  need  that  is  peculiacJy 
characteristic  of  our  time.  And  while  it  has  antecedents,  it  has  no 
precedents.. 

It  is  trite  to  say  we  live  in  an  age  of  uncertainty.  But  while  people 
yawn  and  accept  the  generality,  they  gi-ow  uncomfortable  when  un- 
certainty becomes  spe<;ifio — specifically  when  it  concerns  lu^alth, safety, 
and  everyday  necessities  such  as  food.  ,  * 

The  advance  of  science  can  narrow  that  uncertainty,  often  at  great 
cost  and  effort,  but  it  can  rarely  remove  it.  Indeed,  biological  science 
typically  makes  us  more  aware  of  uncertainty,  or  of  new,  different, 
more  remote,  but  not  necessarilyjess  alar!<^ing  uncertainties. 
,    Wo  are  a  diverse  population.  We  have  many  subtle,  and  a  few  not- 

?o-subtle  biological  differej^ces.  We  vary  in  our  interests,  wants,  and 
ears.  The  inherent  uncertainties  of  science  and  our  diversities  of 
nature  provide  much  of  the  basis  for  our  current  concerns  over  food 
safety.  But  there  jsjan  even  more  iniiportant  social  basis. 

^nce  our  food  was  fJtepared  at  home  from  locallv  proflnced  iV\- 
gredients.  We  had  the  confidence  that  comes  from  familiarity  aVid  a 
sense  of  control.  We  had  never  Jicard  of  carcinogens  or  CUjHtrhkum 
hotvJinvitK  or  P/^R's.  We  had  the  confidence  that  comes  from'  in- 
nocence. Today  most  of  6ur  food  is  grown  thousands  of  miles  away, 
processed  by  people  we  nijver  see,  through  equipment  most  of  us  would 
not  r^gnize.  We  have  Idst  the  confidence  that  came  from  familijirity 
and  control.  We  read  almost  dailysof  some  new  risk,  or  old  fisk  re- 
examined, but  which  we  cannot  pei-sonally  evaluaterWe  have  lost  the 
confidence  that  came  from  innocence. 

Our  ancestors'  abilities  to  know,  control,  and ''evaluato. their  fbod 
weriB  very  imperfect,  as  disease  records  and  life  expectancy  tables  beai' 
witness.  But  even  those  imperfept  assists  at^  depleted.  We  have  re- 
plaeed  them  with  an  elaborate,  confusing  array  of  agencies,  labeling, 
testing,  and  regulation,  but  t^s  has  not  stilled  the  disquiet  stemming 
-from  uncertainties  of  scieifce,  diversities  of  need,  and  loss  of  conC 
dene©.  This  is  not  just,  or  not  e^en  a  scientific  problem :  it  is  a  societal 
^'^o^  ^^^^  Safety  Council  was  formed. 

The  Food  Safety  Council  has  two  principal  goals.  Tlie  first  is  to 
devise  a  scientificallyiValid  procedure  for  measuring  the  risk  of  con- 
^T^^T  W  additive,  natural  ingredient  or  contaminant 

which  hi  may  be  desj^able  to  evaluate.  It  must  be  based  on  sound 
science,  up  to  date  and  updatable.  It  must  employ  that  elusive  prin- 
ciple of  commensurate  effort.  It  must  allocate  resources  among  prob- 
lems in  proportion  with  the  potential  for  solutions  to  those  problems 


to  pr<]tinoto  tli(i*gcru\ral  health  and  \volfaiv>.  It  inv^U  iWtonlfcpt  any  uh- 
acceptable  risks  and  it  iimst  do  my  with  such  trondiiiV  of'crtoi't  that  it 
neither  wjisCes  sca^i^c  resources  nor  discoiu^aK^^  u^cftil  produtta.  That 
fii-st  scioutifio  task,  pcrfonuc<.l  by  the  Scientific^'oii^rittee  of  the  Food 
Safety  Coiincil,  is  now  at  the  state^^of  "go^il^^tion  for  general 
di^ussion  and  peef  review.  >     :  .j'-^''  <r^' 

,  This  leads  to  th^ second  task,  which  rela^^TO  two  key  words  I  just 
used.  Thpy  weW  "unacceptable  risk,'*  and*^*u5cful  i)roducts."  Animal 
tests  an^  mathematical  extrapolation  and ijpidejniological^ studies  can 
provide  estimates  of  risk. "They  pannotvjudgfe  the  accepfabili/iy  of  that 
risk.  Acceptance — or'  rejection— K^omes  from  individual  or  sociefaTTe-^ 
view  of  whatever  advanta^^es  or  benefits  go  with  each  risk  (ind  with  a 
si^nilar  appraisal  of  the  alternatives  to  that  risk.  It  depends  upon 
whether  the  risk  is  voliintary;  that  is,  do  we  ha've  some  choice  abotit 

.accepting  it,  or  is  it  imposed?  It  depends  upon  our  own  level  of 
information  or,  lacking  that,  upon  the  level  of  our  confidence  in  those  ' 
making  the  choi(ie  for  us.  This  rjiise,s  the  issues  of  consuir\er  sover- 
eignty expressed  in  choices  in  the  marketplace  and  how  those  choices 
are  to  be  made  as  informed  as  possible  and  as  unrestricted  as  possible. 
It  raises  questions  aboiit  those  who  are  inherently  unable  to  make  in- 
formed choices  and  the  extent  to  wliich  provision  for  the|n  must  re- 
strict everyone  else."  And,  finally,  it  involves  consideration  of  how  the 
diversity  of  consumer  needs  can  be  expressed  most  effectively  i'n  sucll^ 
administrative  and  regulatory  measures  as  are  required,   \  ' 

This  is  ai^  enormously  complex  subject  in  which'"the  Social  and 
Economic  (Committee  of  the  Food  Safety  Council  is  truly  breaking 
new  ground-  Tlieir  purpose  is  not  to  determine  acceptable  risk,  but  to 
outline  the  stcuetures  and  procedures  by  which  socially  aGC?^ptable  risk 
may  be^determiried  in  each  instance  or  class  of  instances.  Their  report 
is  in  jlfeparation,  V 

We  are  foilunate  in  havipg  here  today  three  members  of  the  board 
of  Irnstees.  Kach  comes  from  a  different  arifl  critical  source  of  input 
'into  the  counciPs  activity.  Each  has  contributed'  significantly  to  the 
progress  already  made.  In  their  comments  they  will  provide^some 
msight  into  the  goals  of  the  council  and  how  it  appears  those  goals 
may  be  reached. 


'0  0  i 


Th^  Politics-^f  Cancer 

ELlZABEm,WHELAN  '  ' 

ll  is  second  leading  cause  of  death  ^n  this  country, 
claimiiig  the"  lives  of  some400,000  Americans  a  year:  one  every 
90  seconds,  1,100  victims  a  day.  One  in  four  of  us  will  develap, 
it  in  our  lifetime.  An  estimated  60  to  80  percent  of  it  is  caused 
by  factors  in  our  environment.  The  media  inform  us  that  our  . 
^  country  has  unusually  high  rates,  wi<h  its  incidence  and 
mortality  rates  soaring,  and'^imply  that  this  trend  results  from 
advancing  technology  (industrialization)  which  leaves  us  victims 
©f  adulterated,  oVerprocessed  foods,  dang^bous  dnigs,  polluted 
•.air  and  watey,  and  hazardous  worljiplaces.  And  now,  through  an 
elaborate  network  of  regulations,  restrictions  and  prohibitions, 
our  government  is  supposedly  going  to  protect  us  front  i^.j 

C^cer.  Abnormal,  undisciplined^  seemingly  unrestricted 
growth  of  body  cells,  with  the  resultant  masses<t6jnpressing, 
invading,  and  destroying,  contiguous  ^ssues.  often  a 

painful,  prolonged,  undignified  way  to  die,  physically 
devastating  for  its  victims^ and  frequently  emotionally 
jjevastatlng  for  16ved  ones  who  must  stand  back  and  watoh. 
\  It  shouy  be  goo^  news  to  learn  that  our  government  is 
taking  action  to  spare  us  and  our  childfen  from  this  fate.  Of 
course,  all  this  effort  is  very  expensive  for  U.S.  consumers.  But, 
if  removing  cancer-causing  agents  from  our  food  and  drug 
suppl'y^^  the  workplace,  the  Water  we  drink  and  the  air  we 
breathe  will  markedly  reduce  cancer's  toll,  the  investment  of 
time  and  energy  and  the  accompanying  return  to  a  less  techno- 
logical society  may  be  worth  the  costs.  ^ 

On  the  other  hand,  if  the  underlying  premises  that  have 
spurred  this  growth  in  government  regulation  of  environmental 
chemicals  are  in  conflict  with ^ the  scientific  facts,  then  our 
government's  escalating  war  on  cancer  will  be  an  effort  in 
futility,  one  with  far-reaching  and,  I  believe,  deleterious  effects 
on  our  standard  of  living.  In  this  regard,  the  cornerstones  of  the 
popular  wisdom  about  cancer  and  the  environment  are  worth 
reexamining. 

Is  there  a  cancer  epidemic? 

B^produced  with  the  permission  of  the  copyright  holder  from  Policy  Review,  no.  10.  fall 
1070:33-46.  ^ 
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Apparently  many  people  believe  therc  is.  One  network 
television  program^  on  caneerppened  with  the  statement:  "The 
news  tonight  is  that  the  UnrEed  States  is  number  one  in  cancer. 
The  National  Cancer  Institute  estimates*  that  if  you're  living  in 
America,  your  chance  of  getting  cancer  is  higher  than  anywhere 
else  in  the  world."  And  during  the  Carter-Ford  Presidential 
debates  in  the  Ml  of  1976,  Mr.  Garter  made  reference  to  the 
United  States  asr*having  the  highest  cancer  death  rate  in  the 
worfd.." 

Actually  A  the  United  States  ranks  21st  in  a  list  of  44 
countries  in  cancer  mortality,  according  to  the  international 
statistical  comparisons  of  the  World  Health  Organization. 
Scodand  has  the  dubious  honor  of  being  "number  one," 
followed- closely  by  Czechoslovakia,  Luxembourg,  Uruguay, 
Austria,  France,  and  theJMetheriands,  So  what  abou^  this  cancer 
**epidernic"  we  hear  a  great  deal  about?  ^ 

Any  discussion  of  cancer  trends  must^istinguish  between 
cancer  incidence  —  the  number  of  new  (feses  of  cancer 
diagnosed  in  a  given  time  period  for  a  sdccific. population  -  and 
cancer  mortality  -  the  number  of^^e^l^^rom  a  form  of 
malignancy  in  a  given  year  for  a  specific  jMpulation.  It  should 
come  as  no  surprise  that  because  of  the  growth  of  the  U.S. 
population  in  the  past  few  decades  the  gross  number  of  cancer 
deaths  has  also  increased.  What  is  surprising  is  that  despite  the 
popular  wisdom  about  our  "epidemic,"  the  number  of  new 
cases  of  cancer,  taking  into  account  all  body  sites  for  both  sexes 
and  adjustments  for  charigcs  in  the  age  distribution  of  the 
population,  has  decreased  since  the  mid  1940s. 

The  incidence  of  certain  types  of  cancc/,  specifically  stomach 
cancers  in  men  and  women  and  cervical  cancers,  has  decreased 
dramatically.  The  rates  of  certain  other  types  of  cancer,  such  as 
breast  and  intestinal  cancers  in  white  women,  have  stayed <ibout 
the  same.  4n  men,  there  have  been  increases  in  the  number  of 
new  cases  of  Cjincer  of  the  prostate  and  the  colon  and  increases 
in  cancers  of  the  esophagus  and  breast  in  nonwhite  men  and 
women.  But  the  only  body  site  of  dramatic  increase  for  all 
Americans  in  the  past  25  years  is  the  lung.  Were  it  not  for  the 
sudden  and  continuing  upswing  in  lung  cancer  deaths  starting 
in  1930,  the  overwhelming  proportion  of  which  are  the  result  of 

1-  Dan  Rather,  *'The  American  Way  of  Cancer."  CBS. 
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cigarette  smoking,  the  age-adjusted  American  cancer  death  rate 

wouldTde  declining  slightly. 
Causes  of  Cancer  ^ 

-^-...^^In^the-past'five  years  frequent  references  have  been  made  to 
the  statement  that  **80  to  90  percent  of  all  cancers  are^ 
environmentally  induced."  This  figure  was  originally  presented 
by  the  International  Agency  for  Research  in  Cancer,  a  World 
Health  Organization  affiliate  based  in  Lyon,  France,  and  has, 
unfortunately,  been  subject  to  considerable  misinterpretation. 
This  estimate  was  derived  by  comparing  the  high  and  low  cancer 
death  rates  in  many  countries  around  the  world.  The  conclusion 
»  was  that  since  human  cancer  rates  differed  so  widely,  some, 
aspects'of  the  environment  were  the  bases  of  cancer  causation. 
The  scientists  presenting  the  figure  did  not  hiean  to  suggest  that 
we  have  the  potential  now  to  prevent  80  to  90  percent  of 
human  cancers,  nor  did  they  meanto  suggest  that  environ- 
mental* factors  such  as  polluted  air,  water,  food,  and  industrial 
chemicals  played  a  major  role.  The  cancer-causing  factors  thjsfy 
identified  were  primarily  cultural  in  origin.  *  \ 

^  While  epidemiologists  differ  somewhat  in  their  estimates  of 
the  proportion  of  cancer  deaths  -attributable  to  various  causes, 
the  majority  of  analyses  of  human  disease  patterns  suggest  that, 
except  for  superficial  skin  cancer,  some  W  to  35  percent  of 
cancer  deaths  are  directly  attributable  to  cigarette  smoking  (in 
addition  to  affecting  the  lung,  tobacco  exertS/'^a  carcinogenic 
effect  on  other  sites,  including  the  bladder  arid  oral  cavity);  on  a 
more  speculative  level  another  30  to  35  percent  of  cancer 
deaths  may  be  related  to  dietary  habits.  Perhaps,  it  has  been 
suggested,  diets  high  in  calories  and  fat  can  increase  one's  risk  of 
certain  forms  of  cancer.  An  additional  1  to  2  percent  of  total 
cancers  may  be  linked  to  excessive  alcohol  consumption 
(generally  in  conjunction  with  tobacco  use)  and  exposure  to- 
ionizing  radiation  and  canccr-ioducing  viruses. 

Contrary  to  what  emerged  from  a  mysterious,  unpublished 
document  from  the  National  Cancer  Institute,  which  was  widely 
quoted  by  Secretary  of  Health,  Education  and  Welfare,  Joseph 
Califano,  the  International  Agency  for  Research  on  Cancer 
estimates  that  occupational  exposure  to  chemicals  is  the 
underlying  cause  of  some  1  to  5  percent  of  the  cancer  deaths 
that  occurred  in  1978.  (Mr.  Califano  attributes  20  to  40  percent 
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of  cancers  ^to  this  cause,)  These  deaths,  however,  are  the  result 
of  exposure  in  the  workplace  20  or  mofe  years  dgo  when  safety 
me«TSures  in  chemical  plants  were  not  standard  procedure  a5 
they  are  today,  so  that  the  1  to  5  percent  figure  may  overstate 
the  problem  existing  today.  Of  all  cancer  risks  that  we  as  a 
society  face^at  this  time,  the  occupational  risks  may  be  no 
higher  than  1  percent  of  the  total  and  may  possibly  be  closer  to  ^ 
zero.  < 

As  far  as  we  can  ascertain  from  human  epidemiological 
•studies,  food  additives  and  pesticide  residues  are  not  responsible 
for  any  cases  of  cancer.  Indeed,  since  the  use  of  certain  food 
additives  has  increased,  the  stomach  cancer  death  rate  has 
declined.  While  some  carcinogens  have  been  identified  in  the  air 
and  water  of  some  U.S.  communities,  no  studies  have  convin- 
cingly indicated  either  general  water  or  air  pollution  as  a  cause 
of  human  cancer.  Although  there  is  rio  doubt  that  lung  cancer 
death  rates  are  higher  in  cities  than  they  are  in  rural  areas,  the 
Royal  College  of  Physicians  concluded  in  1970,  after 
thoroughly  examining  the  possible  role  of  air  pollution,  'The 
study  of  time  trends  on  death  rate  due  to  lung  cancer  in  urban 
areas  demonstrated  the  overwhelming  effect  of  cigarette 
smoking  on  the  distribution  of  disease."  Other  scientists, 
including  two  epidemiologists  from  the  American  Health 
Foundation  agree:  **0n  the  basis  of  data  accumulated  in  the 
U.S.  we  cannot  conclude  that  the  incidence  of  lung  cancer  is 
much  affected  by  community  air  pollution  in  this  country." 

This  should  not  excuse  the  indiscriminate  or  irresponsible 
pollution  of  our  natural  resources."  There  are  many  good  and 
valid  reasons,  both  health-rclated.and  aesthetic,  for  taking  steps 
to  keep  our  air  and  water  as  pure  as  possible.  But  the  risk  of 
cancer  is  not  one  of  them. 

The  current  federal  preoccupation  with  chemicals  and  cancer 
involves  many  agencies.  In  addition  to  those  agencies  regulating 
materials  such  as  cigarettes  and  alcohol,  wc  are  ''protected"  by 
the  Environmental  Protection  Agency  (EPA),  the  Occupational 
Safety  and  Health  Administration  (OSHA),  the  Food  and  Drug 
Administration  (EDA),  the  Consumer  Product  Safety 
Commission  (CPSC),  and  the  United  States  Department  of 
Agriculture  (USDA). 

The  Delaney  Clause 

The  vWuard  of  legislation  in  the  chemical-cancer  arena  is 
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the  Delaney  Clause,  which  now  largely  dictates  the  regulatory 
activities  of  the  FDA  with  respect  to  food  additives.  The  Clause, 
enacted  in  1958  and  authored  by  Representative  James  J. 
^  Delaney  (D-NY),  states:  "N^'additive  shall  be  deemed  to  be  safe 
if  it  is  found  to  induce  cancer  when  ingested  by  jnan  or  animal, 
or  if  it  is  found,  after  tests  which  are  appropriate  for  the  Evalua- 
tion of  the  safety  of  food  additives,  to  induce  cancer  in  man  or 
ahimais/'  In  brief,  the  Delaney  Clause  requires  the  FDA  to  ban 
any  food  additive  that  is  shoun  in  any  animal  species,  at  any 
dose  level,  to  cause  an  increased  incidence  of  any  type  of 
tumor.  Although  m-any  FDA  representatives  now  claim  that  **It 
wo\ild  ^have  happened  anyway,"  it  is  clear  that  the  banning  of 
cyclamates.  Red  Dye  #  2  and  the  recently  proposed  ban  of 
saccharin  are  the  results  of  the  absolutism  of  the  Delaney 
Claust. 

The  Clause  has  proved  to  be  a  regulator's  dream.  If  Event  A 
happens  (cancer  in  an  animal  study)  then  Event  B  will  occur 
(banning).  This  entails  no  weighing  of  cost  and  benefit,  no 
scientific  inquiries  about  what  the  animal  study  meant  and  how 
it  should  be  interpreted  —  just  regulatory  action.  Just  such  an 
inflexible  and  unscientific  regulation  led  to  the  banning  of  a 
number  of  useful  chemicals  and  most  certainly  has  served  as  a 
disincentive  for  food  tcchnolo^sts  v^ho  might  otherwise  be 
seeking  new  types  of  food  additives,  including  a  variety  of 
synthetic  sweeteners.  But  for  a  while  the  concerned  consumer, 
as  well  as  those  in  American  industry,  could  at  least  console 
himself  that  this  simplistic  approach  was  limited  to  the  regula- 
tion of  food  additives. 

In  the  last  15  years,  however,  a  growing  concern  abouhmany 
other  chemicals  and  other  possible  environmental  hazards  has 
triggered  a  series  of  events  which  may  ultimately  lea4-.  to  a 
Delancy-likc  regulatory  approach  to  all  the  synthetic  —  and 
perhaps  some  natural  —  chemicals  in  our  lives. 

The  National  Cancer  Institute,  Environmental  Protection 
Agency  and  Occupational  Safety  and  Health  Administration 
began,  in  the  1970s,  to  examine  possible  environmental  threats 
and  wrestled  with  alternatives  for  identifying  and  regulating 
carcinogens.  Industry  .established  the  Chemical  Industry 
Institute  of  Toxicology  with  the  announced  objective 
creating  the  best  toxicology  testing  operation  in  the  woild. 
During  1975  the  NCI  attempted  to  develop  general  criteria  for 
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assessing  whether  specific  environjj^tal  agents  constituted  a 
carcinogenic  hazard  in  humans.  But  in  issuing  a  report  in  June 
1976,  the  NCi  concluded  that  po  simple  guidelines  could  be  set, 
since  evaluating  chemicals  is  a  complex'process  characterized  by 
many  imponderables  and  often  requires  expert  scientific 
judgment  in  each  case. 

But  the  EPA  took  a  different  course.  In  an  effort  to  develop  ' 
a  policy  for  evaluating  pesticides,  an  effort  that  overlooked  the 
NCI  panel's  conclusion  that  broad  guidelines  in  judging  carci- 
nogens were  not  practical,  the  EPA  issued  what  it  termed  "Nine 
Principles  of  Carcinogenicity."  In  summary,  these  principles 
stated  that  any  chemical  that  induces  either  benign  or  malignant 
tumors  in  animals  must  be  considered  tfo  be  a  carcinogen 
capable  of  affecting  man  and  that  such  a  chemical  must  be 
assumed  to  pose  a  hazard  even  at  extremely  low  leyels^of 
exposure.  EPA  applied  these  principles  (which,  because  they  are 
not  fundamental  truths,  laws  or  doctrines,  might  better  be 
called  "propositions")  to  the  pesticides,  aldrin  and  dieldrin, 
which  at  high  levels  cause  liver  tumors  in  mice.  The  agency 
termed  these  substances  "imminent  hazards"  and  banned  tbem, 
despite  the  fact  that  these  agricultural  chemicals  did  not  cause 
tumors  in  other  animals  and  had  no  carcinogenic  effect  on 
workers  who  for  many  years  had  been  exposed  to  the  chemicals 
at  levels  many  hundreds  of  times  that  of  the  general  population. 

At  the  same  time,  OSHA  was  considering  how  to  carry  out  its 
legal  mandate,  the  protection  of  workers  in  the  workplace, 
particularly  in  terms  of  possible  exposure  to  occupationsJ  car- 
cinogens. During  its  first  years  OSHA  (which  was  created  in 
1970)  was  primarily  concerned  with  such  mishaps  as  falling  off 
ladders  and  crushing  fingers  in  machinery.  The  carcinogen 
matter  was  a  relatively  new  one  for  them.  Indeed,  the  agency 
was  under  increasing  criticism,  some  internal  and  blatantly  self- 
serving,  for  having  regulated  only  a  handful  of  chemicals  as. 
carcinogens.  In  an  effort  to  increase  its  5|i)>ility  to  move  more 
quickly  against  possible  cancer-causing^  chemicals  in  the 
workplace,  OSHA,  in  late  1977,  issued  a  proposal  abandoning 
its  prcrvious  substance-by-substance  approach  to  the  regulation 
of  carcinogens  and  establishing  a  standard  fill-in-the-blank  type 
schema.  Specifically ,<pSHA  now  proposes  that  a  chemical  be 
identified  as  a  "confirmed  carcinogen"  if  it  increases  the 
incidence  pf  tumors  or  decreases  latency  periods  between 
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exposure  and  onset  of  tumors  —  malignant  or  benign  —  in  either 
humans  or  two  mammalian  species,  or  one  animal  species  if  the 
test  is  replicated  or  considered  by  OSHA  scientists  to  be 
convincing. 

While  at  first  glance,  the  OSHA  regulation  may  appear  to 
have  more  flexibility  than  the  Delaney  Clause,  it,  too,  places  the 
label  "carcinogen"  on  any  chemical  that  increases  the  incidence  " 
of  any  type  of  tumor,  in  any  animal,  in  any  dose,  possibly  by 
any  route  of  administration  (including  skin  application  or 
injection).  In  the  sense  that  it  assumes  that  any  type  of  tumor, 
malignant  or  benign,  is  cancer,  it  is  even  more  inflexible  than 
the  Delaney  Clause.  / 

While  these  OSHA  regulations  would  apply  only  to  the 
workplace,  they  could,  in  effect,  set  a  national  standard  for  the 
definition  and  regulation  of  carcinogens.  If  they  are  approved  as 
scientifically  valid,  they  could  very  well  become  part  of  the 
regulatory  apparatus  of  all  health-related  agencies,  thus  being 
applied  to  chemicals  in  the  air,  water,  cosmetics,  drugs,  and 
food. 

A  National  Cancer  Policy 

As  the  various  regulatory  agencies  were  pondering  their  own 
individual  cancer  policies,  four  of  theSe  regulatory  agencies 
charged  with  protecting  workers  and  consumers  from  carcino- 
genic substances  began  . to  develop  what  they  hoped  wouljl  be  a 
national  cancer  policy.  The  EPA,  CPSC,  FDA  and  OSHA 
developed  their  proposal  under  the  Interagency  Regulatory 
Liaison  Group  (IRLG),  which  was  set  up  by  President  Carter  to 
coordinate  regulatory  activity.  The  report  of  this  interagency 
group  resembles  OSHA's  proposal  in  that  it  relies  heavily  on 
animal  tests  and  accepts  as  a  major  premise  that  cancer  studies 
involving  mice,  rats  or  other  mammals  are  valid  methods  for 
judging  a  compound's  potential  effects  upon  people  and  that 
there  is  currently  no  reliable  way  to  predict  a  threshold  below 
which  human  population  exposure  to  a  carcinogen  has  no  effect 
on  cancer  risk.  But  the  IRLG  document  did  show  some  insighjts^ 
that  the  policies  of  the  individual  agencies  did  not.  Specificafly, 
the  IRLG  paper  stresses  risk  assessment,  estimating  the  degi;ee 
of  risk  involved  in  exposure  to  a  given  chemical  rather  lha\^ 
labeling  all  potentially  harmful  substances  as  "carcinogens." 
This  is  significantly  different  from  grouping  all  potentially  carci- 
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nogenic  substances  as  carcinogens  and  regulating  them  all  in  the 
same  manner.  There  is  approximately  a  million-fold  difference 
between  the  cancer-causing  activity  of  aflatoxin  (a  'proven 
animal  carcinogen  in  a  number  oT'specics)  on_micJiand  and  the 
disputed  carcinogenic  potenfiaT  pf  saccharin  on  the  other. 

It  is  very  difficult  to  criticizd^y  pTogram  aimed  at  cancer 
prevention.  We  all  agree  that  reasonable  and  effective  methods 
should  be  employed  to  reduce  the  public's  risk  of  suffering 
from  this  dreaded  disease.  But  the  Delaney  Clause,  the  EPA 
'•principles/'  the  OSHA  regulations  and  even  the  new  inter- 
agency proposal  seem  to  be  so  intent  on  preventing  cancer  at 
any  cost  that  they  have  overlooked  some  obvious  and 
sometimes  disturbing  scientific  realities. 

First^g^l  three  regulatory  approaches  make  the  assumption 
that  |ii^st  cancers  are  caused  by  potentially  avoidable 
exposures  to  chemical  carcinogens.  The  Delaney  Clause  cissumes 
these  chemicals  are  likely  to  be  food  additives.  The  EPA 
Principles  assume  that  they  take  the  form  of  carcinogenic 
pesticides.  Tli^  OSHA  regulations  assume  that  the  offending 
chemicals  are  in  the  workplace,  injuring  workers  and  then 
possibly  escaping  to  pollute  ouF air  and  water  supply. 

But  as  has  already  been  pointed  out,  the  pieces  of  the  cancer 
puzzle  which  have  been  assembled  to  date  do  not  support  these 
assumptions. 

'Indeed,  ^  examination  of  the  causes  of  human  malignancies 
suggests  that  the  combined  FDA,  EPA  and  OSHA  efforts  to 
remove  cancer-causing  agents  from  our  food,  water,  ajr  and 
workplace  would  only  have  the  potential  for  reducing  our 
cancer  mortality  by  between  0  and  5  percent. 

Second,  all  three  regulations  are,  to  varying  degrees,  based  on 
a  double  standard,  one  that  demands  action  against  a  man-made 
chemical,  while  no  action  is  required  to  eliminate  similar 
hazards  caused  by  naturally-occurring  substances.  The  Delaney 
Clause  is  specific  in  this  regard;  its  legislative  impact  is  limited 
to  chemicals  added  to  food.  The  EPA  principles  and  OSHA 
guidelines  are  ambiguous  but  appear  to  be  only  concerned  with 
••artificial"  agricultural  and  occupational  chemicals.  As  a  result, 
a  useful  artificial  sweetener  like  saccharin  may  be  banned  on  the 
grounds  that  it  induces  tumors  in  Canadian  rats  while  there  is 
strong  scientific  evidence  that  egg  yolk,  egg  white,  selenium, 
caffeine,  lactose,  maltose  and  vitamin  A  —  which  will  not  be 
banned  —  are  carcinogenic  imat  least  one  species  of  mammalian 
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Third,  oil  three  individual  regulations  are  inflexible,  requiring 
regulatory  action  on  the  basis  of  animal  experimentations, 
assuming  that  laboratory  animals  arc  excellent  predictors  of  the 
cancer-causing  'potential  of  a  chemical  in  man.  Indeed, 
proponents  of  all  these  regulations  contend  that  all  chemicals 
that  cause  cancer  in  man  cause  cancer  in  animals;  the  inference 
beingi  then,  that  mice  are  little  men. 

While  it  is  true  that  most  —  but  not  all  —  known  human  car- 
cinogens are  cancer-causing  agents  in  laboratory  animals, 
the  opposite  is  not  true  —  not  all  animal  carcinogens  arc  known 
human  carcinogens.  Drugs  such  as  sodium  penicillin  and 
phcnobarbitol,  known  animal  carcinogens,  have  no  known 
cancer-causing  effect  on  humans.  If  the  philosophy  of  the 
Delaney-OSHArEPA  regulations  were  applied  to  the  oral 
contraceptive  —  which  contains  synthetic  estrogen  —  the  Pill 
would  never  have  been  approved,  because  all  estrogens,  natural 
or  otherwise,  have  carcinogenic  properties. 

The  fact  that  the  OSH:/^^  .regulations,  unlike  the  Delaney 
Clause,  assume  that  thel^aApearance  of  benign  as  well  as 
malignant  animal  tumors  inoicates  a  carcinogenic  potential  for 
man  is  even  less  scientifically  tolerable.  While  most  authorities 
believe  that  the  appearance  of  benign  tumors  should  be  a 
warning,  there  is  no  reason  to  immediately  classify  them  as 
"cancerous."*' 

There  is  no  doubt  that  animal  experimentation  plays  a 
critical  role  in  evaluating  chemical  safety.  Some  of  the  mpst 
important  n)edical  discoveries  had  their  beginnings  Tn  animal 
experimentation.  We  are.  not  suggesting  that  we  should  rely 
solely  on  evidence  of  human  experience  in  judging  a  substance's 
safety.  Epidemiology  does  have  its  limitations,  primarily  that  it 
takes  five,  ten,  twenty  or  more  years  for  some  human  carcin- 
ogens to  reveal  their  deadly  characteristics.  But  we  simply 
cannot  be  guided  by  laws  that  assume  that  the  laboratory 
animal  is  an  infalHble  predictor  for  man.  Animal  experiments 
need  to  be  interpreted  and  put  in  proper  perspective. 

Possible  individual  species  or  strain  susceptibility  must  be 
taken  into  account  —  as  well  as  other  unique  circumstances  that 
may  be  responsible  for  whatever  positive  results  appear.  It  is 
known,  for  instance,  that  animals  differ  from  humans  in  their 
reactions  to  various  chemicals.  Morphine  has  a  directly  opposite 
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effect  on  the  cat  than  it  does  on  human  beings.  It  is  a  very 
useful  analgesic  drug  for  man,  but  when  it  is  given  to  a  cat,  the 
animal  becomes  restless  and  belligerent. 

Ensuring  a  Sound  Basis  for  Prohibition     ^'  i 

If  a  food  additive  or  othei:  industrial  or  environmental 
chemical,  when  ingested  by  a  grpup  of  rats,  leads  to  an 
increased  incidence  of  malignant  tumors  of  the  bladder,  liver,  or 
other  organ,  the  results  are  worth  noting.  But  that  observation 
is  not  in  itself  a  sound  basis  for  condemnation  or  prohibition. 
Instead,  such  an  observation  should  stimulate  similar  tests  on 
other  animals.  When  the  results  of  a  series  of  different  tests  on 
different  animals  are  in,  the  scientific  decision-making  process 
should  begin.  Were  the  results  consistent?  Did  the  chemical  have 
a  carcinogenic  effect  in  more  than  one  species?  Certainly,  one 
study  detecting  cancer  in  animals  should  not  negate  a  dozen 
others  reporting  no  cancer.  What  about  a  dose-response 
relationship?  Did  the  incidence  of  tumors  increase  as  the  dosage 
of  the  chemical  was  increased?  Does  the  chemical  being 
evaluated  have  any  characteristic  that  might  le^  one  to  suspect 
it  is  carcinogenic?  Are  there  specific  factors  tnat  promote  or 
inhibit  the  carcinogenic  effect  of  this  substance  in  a  laboratory 
animal?  Is  there  any  human  epidemiological  evidence  available 
on  the  substance  which  would  support  or  fail  to  support  the 
laboratory  findings?  Years  of  safe  use  by  humans  should 
generally  carry  more  weight  than  one  limited  animal  evaluation. 
Does  the  chemical  perform  an  important  function?  Are  there 
alternatives?  What  Would  be  the  cost  of  banning  or  severely 
regulating  it?  The,answers  to  some,  if  not  all,  of  these  questions 
may  provide  a  basis  for  sound,  scientific  decision-making.  There 
can  be  no  set  criteria  for  judging  carcinogenic  activity,  but'there 
can  be  a  consistent  and  scientific  method  of  analysis,  l^he  data 
provided  by  laboratory  experimentation  should  provide  but  one 
input  into  a  complex  evaluation  procedure. 

Fourth,  the  OSHA  regulations,  like  the  Delaney  Clause  and 
EPA  Principles  before  them,  are  unrealistic  and,  indeed, 
anachronistic  in  that  they  assume  that  if  a  large  amount  of  a 
substance  induces  cancer  in  animals  or  humans,  even  trace 
amounts  —  truly  minute  quantities  —  could  be  carcinogenic, 
too,  and  thus  should  be  eliminated  from  the  environment.  With 
our  sophisticated   means   of   detecting  minute  levels  of  a 
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substance,  the  zero  tolerance  principle  is  particularly  inappro- 
priate. The  process  of  producing  cancer  in  the  most  sensitive 
species  at  any  dose  level  by  whatever  route  and  then  assuming 
that  trace  amounts  of  that  chemical  might  cause  cancer  in  man, 
perhaps  despite  human  evidence  to  the"  contrary,  is  nothing 
short  of  ridiculous.  ^ 

By  assuming  that  any  chemical  at  any  dose  that  induces  any 
type'  of  tumor  in  any  animal  is  a  potential  cancer  threat  for 
humans  and  by  setting  standards  which  will  ban  that  chemical 
or  require  expensive,  superfluous  restrictions,  our  government 
carcinogen  policy  will,  in  effect,  be  saying,  "If  there  is  even  the 
slightest  possibility,  no  matter  how  hypothetical  and  no  matter 
what  the  cost  of  regulating  procedures  may  be,  take  action." 

Stopping  the  technology  at  even  the  hint  of  a  problem  is 
going  to  be  very  costly  indeed.  ^ 

As  is  always  the  case,  the  major  costs  of  regulation  are  hidden 
ones,  manifesting  themselves  in  higher  taxes,  higher  prices  in  the 
marketplace,  reduced  availability  of  supplies  and  services,  and, 
in  this  case,  increased  dependence  on  other  countries  to  supply 
us  with  goods  that  we  can  no  longer  make.  Very  often  these 
costs  simply  show  up  in  nickel  and  dime  price  hikes  on  com- 
mon products  and  become  indistinguishable  in  the  overall  spiral 
of  inflation.  What  is  clear,  however,  it  that  the  regulatory 
steps  now  being  proposed  by  OSHA  are  going  to  be  even  more 
expensive  and  are  going  to  affect  every  one  of  us. 

If  applied  literally  to  all  chemicals  in  our  environment,  the 
OSHA  standards  might  demand  rigid  protective  gear  for  those 
who  make  thqir  living  frying  eggs  (as  mentioned  earlier,  both 
whites  and  yolks  are  animal  carcinogens)  and  could  lead  to  the 
disappearance  of  major  industries  and  materials  we  now  take  for 
granted,  for  example,  the  dry  cleaning  industry  (with  its 
dependence  on  perchloroethylene),  cosmetics  (one  hair-coloring 
ingredient,  2,4-DAA,  has  been  found  to  cause  tumors  in 
rodents,  which  would  make  it  an  unacceptable  material  for  the 
workplace),  foods  (continued  testing  of  additives  and  pesticides 
will  inevitably  lead  to  more  and  more  isolated  studies  noting 
animal  cancers),  everyday  products  (perhaps  among  them 
insulation  materials,  because  they  have  traces  of  asbestos, 
plastic  bottles  because  of  a  speck  of  vinyl  chloride  monomer, 
and  gasoline  because  it  has  more  than  a  trace  of  benzene). 
But  it  is  very  likely  that  the  cancer  standards  won't  be 
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applied  literally  because  that  would  only  make  the  government 
look  more  foolish  than  it  already  does  and  lead  to  more  jokes, 
'   like  the' one  about  a  substance  ^called  W-A-T-E-R  being  banned 
because  an  FDA  researcher  put  his  head  in  it  for  20  minutes  and 
died.  It  is  unlikely  that  the  regulations  will  be  applied  to  the 
point,  that  we  shall  destroy  ourselves  \p  the  process.  Instead  of 
arousing  the  ire  of  Mr.  atid  Ms.  America,  or  risking  losing  the 
support  of  labor  union  leaders  who  begin  to  question' whether 
^  ^they  want  to  pay  for  this  higher  degree  of  safety  by  ha:ving 
;^Jewer  jobs  available,  the  regulatory  efforts  will  likely  be 
"  focused,  as*  they  have  been  in  the  past,  on  areas  where  the 
impact  will  be  more  subtle,  more  indirect,  although  certainly 
"not  less  costly. 

The  Cancer  War:  An  Expensive  Failure 

Nit  seems  clear  that  the  federal  attempt  to  protect  us  from 
cancer,  as  reflected  in  the  Delaney-EPA-OSHA-type  regulations, 
is  |oing  to  be  a  very  expensive  failure.  These  ^gulations  focus  a 
grea^t  deal  of  time,  attention,  and  resources  on  environmental 
factors  that  contribute  little  to  the  nation's  cancer  burden. 
Obviously,  we  need  to  test  our  food  additives  to  make  sure  that 
we  are  Iceeping  hazardous  materials  out  of  our  food  supply. 
Highly*^  toxic  and/or  carcinogenic  materials  should  be  also 
carefufiy  supervised  in  the  workplace.  We  realize  that  industry 
does  not  always  voluntarily  monitor  itself.  Some  of  the  smaller 
chemical  industries  have  been  callously  irresponsible  about 
human  exposure  to  known  cancer-causing  agents. 

But  an  enormous,  highly  restrictive,  inflexible,  and  expensive 
government  regulatory  systqm  is  not  necessary.  Because  we  have 
experienced'  tragedy  in  the  past  as  a  result  of  conditions  that 
were  extreme  in  their  promiscuous-exposure  to  carcinogens,  Wc 
do  not  now:need  to  go  to  the  other  extreme,  purchasing  a  far 
higher  degree  of  safety  than  is  necessary  and  instituting 
measures  that  will  raise  our  taxes  and  the  prices  of  goods  and 
services  without  saving  even  one  additional  life.  There  arc  means 
by  which  we  can  accornplish  the  same  goal:  reducing  the  very 
small  number  of  known  chemical  cancer  hazards  that  may  still 
exist  in  our  environment  by  means  of  a  less  generalized,  more 
focused  approach,  one  that  acknowledges  degrees  of  risk  and 
seeks  ofi  a  case-by-case  basis  the  counsel  of  the  country's 
leading' scientists,  lawmakers,  industry  leaders,  and  consumer 
representatives. 
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Instead  of  seeking  a  risk-free  environment,  we  should  be 
moving  toward  the  identification  of  acceptable  levels  of  risk  In 
doing  so.  wc  would  not  be  saying,  "If  you  want  this  product,  X 
number  of  workers  will  develop  cancer"  (which,  indeed  is 
exactly  the  type  of  trade-off  we  willingly  make  using  au'to- 
mobiles  airplanes  and  swimming  pools).  It  is  possible  for  us  to 
set  IdVels  of  chemical  exposure  which  according  to  all  scientific 
evidence  do  not  significantly  raise  anyone's  xlisease  potentiality. 

While  concerns  and  government  regulatory  efforts  are  now 
focused  on  the  possible  lihk  between  technological  develop- 
ment, environmental  chemicals,  and  cancer,  it  is  clear  that  the 
United  States  does  not  have  a  unique  qjgicer  pattern  and  th'at, 
with  the  exception  of  lung  cancer,  there  is  no  cancer  epidemic' 
Air  and  water  pollution,  modern  food  technology,  and 
"industry"  are  not  at  the  root  of  our  cancer  problem.  The  parts 
of  the  cancer  causation  puzzle  now  assembled  point  directly  to 
harmful  aspects  of  our.  individual  habits,  particularly  cigarette 
smoking  and  dietary  excesses. 

\  Yet,  popular  wisdom  prevails  and  new  laws,  regulations,  and 
bannings  are  being  proposed.  And  popular  wisdom  will  continue 
to  prevail  unless  there  is  an  increased  public  awareness  about 

,  the  disastrous  impact  regulatory  decisions  based  on  misinforma- 
tion can  have. 

In  recent  years,  the  few  scientists  who  have  stepped  forward 
to  report  the  facts  about  chemicals,  cancer,  the  environment, 
and  health  have  been  met  with  skepticism  and  antagonism.' 
Cntics  often  label  them  apologists  for  the  food  or  chemical 
industnes,  paid  for  issuing  these  unorthoflox  views.  As  a  result, 
an  unrealistic  dichotomy  has  resulted  between  the  self-appoint- 
ed "consumer"  groups  who  condemn  the  cancer-causing  impact 
of  industry  and  its  chemicals  and  the  much-maligned  group 
collectively  known  asX'mdustry,"  .which  understandably  is 
speaking  (or  not  speaking)  in  its  own  defense. 

'In  reality,  however^jei^her  of  these  groups  represents  the 
basic  interests  of  the  American  consumer  on  questions  relating 
to  cancer  and  the  environment. 

Traditional  consumerists.  Who  have  successfully  called  for 
bans  on  DDT,  cyclamates,  tRIS,  Red  Dye  #2,  and  other 
chemicals  and  who  are  now  turning  their  guns  to  saccharin, 
nitnte,  hairdyes,  and  hamburgers,  appear  to  be  demanding 
safety  at  any  price,  no  matter  what  a  ban  on  a  chemical  might 
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do  to  availaliility  and  price  tags  and  no  matter  how  smiUl  or 
hypothetical?  tlie  benents  of  such  a  ban  might  be..  "Industry," 
on  the*  otKeV  hand,  i3  comprised  of  business  people  who  are 
quite  legi^iri^atcly  seeking  profits.  The  costs  of  regulations  are 
simply  passe^^  on  to  the  consumer,  and  industry  always  can 
come  up  with  new  products  to  sell.  To  go  to  an  improbable 
extreme,  if  tk*  chemical  industry  were  put  out  of  business, 
firms  could  always  regroup  to  sell  organic  food,  water  purifiers, 
or  air  masks  for  city  dwellers.  In  the  long  run,  it  is  the  consumer 
who  has  the  most  to  lose  in  the  chemicalphobia  debate. 

If  modem-i^'ay  chemicals  cause  cancer  (and  by  chemicals  we 
mean  our  pharmaceuticals,  processed  foods,  and  the  other 
products  of  technology  that  make  our  life  easier)  then  that 
would  be  another  question.  But  in  most  cases  no  such  cause- 
and-effect  relationship  exists,  and  we  may  soon  find  ourselves 
without  some  very  basic,  useful  items,  while  we  spend  more  of 
each  dollar  in  taxes  to  pay  the  regulators  —  all  this  without 
preventing  even  one  case  of  human  cancer.  This  is  cm  enormous 
price  tag  for  nothing. 

Cancer  is  a  major  public  health  problem  in  the  United  States, 
the  second  leading  cause  of  death.  It,  is  a  problem  that  demands 
research  attention.  But  our  **war"  on  cancer  will  be  lost  before 
it  begins  if  we  continue  to  misidentify  the  enemy. 

We  would  be  wise  to  look  before  we  take  a  large  ^leap 
backwards,  assessing  what  costs  are  involved  in  such  a  move. 
For  example,  in  addition  to  dealing  with  the  economic  burden 
ot~-gdvemment  regulation,  by  accepting  a  sweeping,  uniform 
/carcinogen  policy,  we  will  be  paying  yet  another  indirect  and 
very  significant  cost.  By  investing  such  a  large  portion  of  our 
tax  dollars  in  programs  that  appear  to  have  no  payoff  in  terms 
of  cancer  prevention,  we^will  be  detracting  attention  from  the 
real  war  on  cancer,  one  th^t  might  provide  us,  for  example,  with 
the  formula  for  a  safer  cigarette,  a  better  understanding  of  how 
diet  and  disease  may  be  linked,  and  more  complete  information 
on  the  viral  causes  of  some  cancers.  In  this  sense,  government 
regulation  may  prove  to  be  cancer's  ally,  leading  us  to  wonder  if 
our  regulatory  bodies  themselves  might  be  well-advised  to  post  a 
label,  '^Warning:  This  agency  may  be  harmful  to  your  economic 
and  physical  health." 
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Uimecessaiy 

lAl'OSllftL  ro  roxif  nibMICAl  S  isnuh.rubk-  wlKMi  „n|>orl.,nl  bene- 
ht*  .in-  pnivideil  Hut  many  ha/artloiis  vlicmic.iK  priuulu  consumers  wiih 
trivial  hencnts  or  no  buiiufit*  at  all  VTSrcnvet,  voiiiitkss  Lonsunier  prod- 
ULt*  arc  put  on  the  rnarkcl  in  sptto  of  inrmrancc  ul  their  benefits  and  of 
ttieir  true  effects 

t-)njt{5 

(  nriMiniiits  of  over-tlie  counter  driins.  tnr  inst.irm-.  .ire  likely  to  he  ei- 
pim'd  to  witches'  brews  of  untested  uinredK-nts.  Mun\  kwiru'et'«.ir>  for 
any  medicinal  purpose   ITie  best-sellirin  vtdd  iiiediunes  lontain  a  variety 
of  iinproven  muredicrits.  Hie  value  ot  two  of  tlu-  tlirvi-  medicinal  iiiyrtr- 
dienls  in  Comae,  advertised  at  a  cost  ol  ,it  least  S  Uj  ttiillion  j  year,  are 
unprovcii  by  the  nianufacturer.  nirce  out  of  four  ul  Coneidin  CoukH 
MedKiiie's  riujor  ingredients  arc  uriprnvcn,  .avoidinn  to  the  Food  and 
I>riii5  AdininistrJtion  a-  t>AI  Dnstan.  with        milliun  in  annual  advertis- 
ing, has  two  unprovcn  innredients  out  ol  four  Vuks  t  unph  Syrup  has  five 
out  of  SIX.'  In  addition  to  tliese  innredients.  louk'i  .uid  cold  medicines  have 
a  plethora  ofdyes.  perfumes,  flavors  and  Nweeteiieiv.  lextun/ers.  vehicles 
and  preservatives  which  the  manufacturers  add  lor  mvinettc  reasons  (and 
winch  are  not  on  the  labell 

rUe  case  of  chloroforrn  illustrates  the  folly  ol  umihj  those  untested  un- 
necessaries  in  drugs  Until  1^)76  ehlurolorni  wjs  wuh-ly  added  to  cough 
medicines,  toothp.istcv  and  mouthwashes  to  provide  j  tmgly  flavor.  There 
had  been  suggestions  lor  thirty  years  thai  chloroform  caused  cancer,  but 
ihi'  manufacturers  were  not  particularly  ciirK»us  a'>out  tins  possibility.' 
In  l<n:  the  National  t  ancer  Institute   .it  Ifie  i.i\p.i>ers  cvpcnse 
aninial  studies,  which  showed  that  llic  substance  » 
and  rats  '  1  ike  llie  co'a!  tar  dyes.  chIof»Uonn  i 
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Chemicals 


ihc  clil«i[iii4ieU  liyilnit jihnm,  nuiiy  nT 
tvtiiiie  tiiciiibuii  Invc  tjtiicO  cjiicei  in 
jnjittil  iiiulici  tiu\  III  luiiiijiii  M«intieii 
iii  itiii  <iri<;  tJMiily  iiii.-tiiJti  viiiyl  thluilila, 
t>ii  chliiiniiiclhyl  cihci,  iiichlniitclhyl- 
cue  Id  iDlvcnl  luuntl,  niilil  icccnlly^.in 
'IccairctiijIeiJ  attrcc  ).  j[k|  [)[)r  I'ui 
Jtic  li  Mrhtcti  ruMiicily  trull lalneU  cIiIuki 
Idiiii  KicluileU  I'liKe  Davii't  nctiylin. 
I'pjtihn  i  (.'ciaciil.  Wyelli'i  I'ticncigan. 
jntl  nihci  cdu^i  incUlcinct  lucli  ii 
iVi  luiun  ind  t'uncidin 

(\)iMiiiTveri  lie  jlio  biiiiihaiUcd  with 
ii'mccctury  indict  picunbcU  ihcii 
JiHTinit  Fui  example.  UiH.'Kii«  Tie- 
'tuently  piesciibe  iiUibiurici  fui  ilie 
vJiimnum  cuid,  i  um  which  i«  ininnn^l 
btamfi  aniibiuiict  nc  effective  jgamti 
bjcieib,  nu|  vnuiet  *  Anilbiuiict  luch 
i«  clindamycin  iiuy  puiduce  lucli  len- 
out  tide  effect}  u  life  ihieilcninit  ciih- 
lit  jikI  ihiiuld  be  piciciibed  only  loi 
very  ipccijl  lypci  nf  infccluini  Ipmen 
daily  lire  rhieaietiing  dnaeiubic  mfcc 
riDnil  '  Amplcillin  u  ftei|uciuly  pie- 
KTibcd  foT  acute  Uintiljuii  and  titep 
ihiyat  aliliuugh  il  piuduces  fai  muic 
leiiiKii  tide  effecu  lhan  Ihe  piefeiahle, 
and  cheaper,  penicillin  * 

S««  huimunet  ate  pteiciibed  Tin 
Fn*iit)nmcnl,  V.>|  ID.  Nt>  J 


wiinieii  III  giotily  ina|ipi(i[iitiie  cii 
cuintuncct,  eniaitlii)}  lenout  inki 
l*rii|{etlint  inch  ai,  fui  example,  I'tn 
veia  4iid  DcUluiln  weic  widely  pie 
Miribed  Uii  piegnaiicy  ielaied  ctindi 
Mom  nvei  •4(X).(WU  iliiiei  in  I'l76. 
iho  yeai  afttr  W4iiiingt  weie  iiiued 
ihal  iheie  lubiUiicet  aie  daiit(eu)Ui 
in  pie)(nanL'y  hecauie  ihey  cauie  blilli 
defecit  '  Moie  than  lliTee  quaitert  id 
the  7  7  inllUiin  annual  pietcripluiiit 
fui  Prenunti.  411  eiliugen  fni  ihe 
tympniniiof  menopauie,  jie  map- 
pioprulely  piciciibed,  cuniKlcimg  ihe 
fact  ihal  this  iiihitance  cautet  cancel 
of  the  uteiui,  with  the  definite  puttl- 
bilily  thai  i|  cau^j  bieail  cancei  at 
well  ' 


Saccharin 

Sacchailn  ii  a  t(uod  exaitiple  of  un- 
ncceitaiy  chemical  exp<iiuie  AlihuuKti 
II  h4i  been  un  the  inaikel  foi  decadei, 
nu  bencril  uihei  than  mcie  laile  has 
evei  bfcn  deniuniiialed  Fium  the 
available  evidence  iheie  it  no  indicatiun 
thai  ucchaiin  aidi  in  dieting  AnimaJ 
itudiei  have  thown  that  thou  animah 
fed  arliflcially  sweetened  dilnkt  make 


ii|i  liii  iliu  luwui  Mhiiisi  In  ihu  ddnh 
liy  «>iiiii|i  iiiMio  imIiiI  ImiiiI  *  I  iiiim  cim 
iimI  iIiiiIIv<  Ii,ivu  iliiiwn  iImi  Mi'thiliill 
lllVVUII  lljlllltl  Mi^Al,  Wllkll  It  t|||M||ll.|||| 

hDk'4(h0  liiHuiail  IHmuiI  mihim  I«  dhh 
IiIHHi'I  !>■■  ><|)p*>llta  '  "  llih  UiwtfiGil 
bliiiiil  itiuai  liiti  dim  liocii  C41K0O  in 
titi:tlitiilii  ihiillai  In  lliiiiiitii«.  41  diitnt 
«i|iiitl  ill  iiDu  lliliil  iif  4  C4II  III  diui 
imU  ' '  Unit,  mil  unly  hat  j  ili«i  el 
(oiil  Mill  la-cii  iliowii  liii  Mcch4iUi  'nil 
lliP  aviilUlilg  tfvulome  lnilic4lci  itut 
MCiliitdii  iii4koi.ll  li<\iild(  tii  illcl.  A  ... 
N4lliilial  lliillluia  id  Madicliio  iiiidy  nl 
lucclitiilli  II)  I  'i  M  v,iiiicIuiIqiI  "  I  liu  d4U 
nil  Ihu  tflMiAcy  o(  t4kcliailli  ni  lit  ullt 
fill  Iho  lienlniaiil  ul  |ialiaiilt  wllh  utio- 
Illy ,  <leiilal  C4ile«.  ciniiiiaiy  m  leiy 
dli04ie,  III  even  duhciet  haa  luil  in  lai 
|iindilceil  4  c|04i  jMcluiD  nf  the  iitefiil- 
noia  nl  the  iliiig  "* ' 

Tlio  fad  thai  a  inmiboi  of  |iiuinliieitl 
dlaholei  UKpeili  believe  thai  lacchaim 
")i4i  im  ipecial  place  in  the  diabetic '1 
regime"  tndlcatei  lhai  lacchailn  (01  dla- 
belot.  liio.  h  mute  a  cuttom  lhan  a 
iiecoiiiiy  The  American  Pleleiict  Ann- 
cUllnn  bai  taken  the  cuinmnii  ic^iie 
view  Ihal  low  caloiie  food  can  he  made 
appeahng  wllhuni  artificial  iweoteiiert 
by  uimg  iialnial  cnitdtnieirti  luch  ai 
gingei  and  grated  cocunut  '  ' 

Tlie  I  DA  Jelermined  lait  March  that 
laccharin  is  4  carclriugen  The  delerrrri- 
nation  waa  made  when  the  results  uf  a 
Canadian  ral  study  hecanre  knuwn.  Hiat 
itudy  was  ihe  last  of  at  least  eleven 
itudiet  in  which  saccharin  produced 
cancer  in  une  study  al  duscs  as  Inw  as 
Ihe  e(|uiv4leni  of  ).6  buttles  ufdlet 
luda  per  day  '  *  These  studies  have  been 
followed  by  several  human  sludles,  with 
Ihe  same  results  '  *  The  ban  triggered  a 
widespread  outcry,  and  Congieu  delayed 
Its  Irnplcineniatlon  for  18  months.  The 
uulcry  was  the  lesult  of  a  public  as  yet 
unable  lu  scrutinize  critically  the  com- 
mon products  aruund  II,  to  separate  oul 
the  ptornuilunal  claims  from  the  real 
benenis,  and  as  yet  unaware  of  the 
value  uf  animal  tests  In  pieventing  hu- 
man Injury 

Food  Additives 

The  coal  lar  fuud  dyes  are  also  a  cause 
fur  seriuut  cooc^ni  The  majority  of 
these  dyei  are  on^o-cailed  "provl|lonti 


5r, 


\lM.  '  wIiilIi  iilcitii  iliji  iIk-v  i,e  ji  ktinwl 
etiKCil  I'V  l  l)A  l«.  1)1-  ,1)  iinkilMMii  tJlcly 
Su  Litjl  till  ilyci  luvi!  hern  (ictriuncitlly 
4|ipiiivetl  by  |-[IA  41  |i[iiveii  In 
iiDilc  111  llicte  Jyet       heoii  .iilei)iij|0ly 
ictieil   (ti4l  c4lIi  pictciili  4  ili-lliiili; 
ticdllli  lu/jiil  II  lUKKt'ileil  iy\  tniiiijl 
%l(tillri  l  llttii  UcO  :.ii\eil  III  ^UtTinii/e 
l  liirtila  OI4IIKI;  ikint.  W4i  ilelt* niiuicil  by 
the  Wurltl  IIcjIiIi  l)i|taiuJ4iuiti  m  l'>f>>;  m 
he  I  carcinogen  "  Itluc  Nn  l  {llulluni 
Uliie  ).  uicU  III  hevcMj^ci.  LJiiUy .  41I1I 
baked  gduiU.  n  l>4niieil  111  lliitjin  t%  i 
catcliiDgcn  '  '  Otjnitc  II.  nictl  10  juKn 
litij  <logi  iiiii  uutigt  iktnv  II  4  luipcci 
larchuigcn.  n  11  KeU  No  )  tiioU  in 
candy,  iiuUUmKS.  riniiiiiK.  4iul 
ciinklei  '  *  Yelluw  ^  Ihe  tiimi  eticn 
tjvcly  tiwJ  ftiiiij  i.iilii[,  tmiiiil  widely  m 
viilu4lly  cvciy  LJlegiuy  uf  fnikCiicMl 
rnuUl,  Licaiei  m;[|iiui  jIIcikil:  icJt  iKmi 
in  4  %nijll  piiipiiilinii  111  loittiinieii 
p<iiciJ  Id  II   The  Itmtt  iciiTi  iniiTul  titiil 
lei  iin  thli  ilye  piuvide  liillc  inlnniu- 
lUM)  mie  wjy  lit  ihc  iitliet  mi  cduinit- 
genldly  '  * 

Public  cxpii\uic  III  t.1141  iJi  IuihJ  Uyei 
can  be  enoniiiiui  {tjvcd  on  hlkALjIcu 
lallonj.  i  iwclve  yeat  dIJ  vhiUl  may  al- 


icjily  have  caloii  ai  tiiiit  li  41  lliiec 

I  III  1 11.1I  141  ilyct  wliilc  icn  pel 

iciH  i>(  Jiililtuii  will  tiave  ealeii  nvci  uni; 
l>iiiiiiil  hy  thai  am-       Why  ihinilil  ihe 
rlik  "(  i4iKer  nr  any  tiihvi  licaiUi  ink 
Hi-  rtnliiteil  liii  ihe  lake  nl  liaii  loImi1ii|{ 

I'l  (  I  ii'li  n'  A  liallut)  IV)II  kiim 

iMii»itineJ  by  Hfiihi'itk  tTiat(a/iiie  vim 
ihtLieil  iiiMauh  l'>7(>.  tutiinl  ihal  S'i 
(*t»,eni  iif  wmncn  lurveycd  latil  they 
tavtiiaj  haliillng  fiiud  aihliiivei  nied 
Hilly  li>  iiiipinve  Ihe  ]p|K>aiatii.e  of  (uoil. 
even  If  thetc  *u  nil  ptnillvc  rvldeiuc  nf 
haiiii  * ' 

I'Dud  dildillvci  have  been  1  ipecial 
i>b(ct  l  iiT  iciiiiiny  iIikc  I'^^H  when  ihc 
law  Hill  iei|ulicd  many  |ii«id  dddillvei 
lo  iii)dci){ii  lafciy  IctltiiK  pilm  in  tnai 
keling   The  fuml  aJdillvci  law  ctmialni 
Ihe  I'llly  ipcciric  antl-cancci  ilaine  in 
Kedeial  law.  the  Dclancy  flaiiic.  whuh 
Intbidi  addiiiiiii  tu  Ttiod  nf  any  addi 
live  *hlch  L4u»ci  caiKCi  when  fed  U> 
aniinali.* '  Fbc  l-[>A  ii  pmhibtlcd  riinn 
perniiiiln)(  J/iy  att}t>unl  of  a  caiKci- 
cautiiiH  chemical  iii  be  added  iti  limii, 
latKe  <ii  iiTiall.  t.up-riill  in  ibimble  full 
The  leatnii  fnr  this  iliintJenl  l.tw  it  Ihal 
vaiicei  cauilriK  chcnniali.  unlike  ulliei 


hiiii  kliPiuivali,  im)>  lia<UiTyuiiiii«  1,1 
ttiiiii)  puiiplu  IH  vtiiy  i|n4ll  <t|niinilii 
('ituillti(ikiiii  ii)Viii  III  li«i  i|h(u  III  puna 
(hill)  mill  iliM  I INA  III  4 1  till  III  iiiiuiii« 
\hi«ii«  .iiiil  iiillU  1  4  wniiinl  whli  |i  1  ati^m 
lhi>  I  it|l  tu  III  nihil  Hull  pi  III  uii  1*1  KM 
liavwiiu  '     III  aitillllnti  tiny  .||iiigiiii« 

III  1 411  lilii||iiiii  ti<  Ill  41 1  I  Miiiiilailva 

ly  svilh  Kihri  1  an  inuuriii  in  tliv  unv( 
liilliliinil  tiikli  >ii  waiui  ni  <iii  putliil 
<IIIU,  lo  liumiliv  iiiniu  i|aii|{uiiMii  iiiiil 
lliii\  wviii  III  hu  auivaluti  liy  niliui 
vliuiitiviiU  whuli  aiu  liiiiiiilkiii  III  ihviii 
idlvfi,  iiu  li  ai  cintkiii  nil,  a  cliuiiiu  al 
1  iiiiiiniiiily  liiniiil  In  I  niopuaii  i  m 
muiui  '  *  I  niidi  kiiiiU  lit  I  hutiiii  ah 
appeal  lo  liavn  a  level  aIih  ll  it  lale  Ini 
vvi'iynna  and  a  level  ivlilili  11  lia/aMlinii 
loi  cveiymin.  Inn  millviihiaU  ^aiV 
gietilly  I  and  mipiedlt  lably  I  111  then 
viiliieiahllliv  III  lauiiiuKeiM  IIik  |>ei 
tun  iimikiM  Ihieo  pai  ki  nl  un,iii'liet  1 
d,iy  and  K«lt  ii<<  lamvi  while  jiinlhei 
KUli  laiuei  liiiiii  iwo  iiKaiclioi  4  slay 
I  liu  e  4  I  hi-inii  al  II  ilelriinineil  ii>  t  ame 
laiuer  111  lelialde  well  dc\iHiied  aniiiijl 
tlinltei,  there  |i  no  deiiTiniliahlc  lale 
diiio  '  * 

IndiMliy  lifi|nriirlv  ii,|n  nlri  Ihe 

O'dtio  III  lal.ihiiliei  on  ihe  tiain  ■>{ 

the  lji){e  iloiei  tiied  aihl  11  1  niiriitly 
*uiking  I1.  lepeal  the  Drlaney  Claim- 
I  jtKe  ihiU'i  ate  vneiHial  tm  annual 
iliiiliei   Ihey  i.oiiipenijlc  loi  ilic  ihurt 
lili-ipali  Hi  ariiinali  ii'lalive  in  Innnani 
Jliil  III!  ihe  lail  iiu'iaholi/alion  anil 
i  le  lion  III  1.  he  I  nit  ah  hy  aniiiiali  .  otn 
paied  lo  hkiinjui  Mi^i  iliitei  jic  alMt 
r^M-iiiial  III  nil  leaie  the  raff  n\  laiuei 
vaineij  in  ibal  il  will  ilmw  m  the  iinall 

nonihei  .il  ai  ah,  oiiiallv  '^0.  iiii-d  in 

tile  teili  low  diiie  aniiTial  tlinltei  Wniild 
mil  h{  valuable  in  ileleilinil  i^^aiicei- 
laniinK  «beiiiicJli.  at  nulinliy  well 
knnwi  when  11  advinatet  uiiiik  low 
doiei  imly   lli^h  dote  aninul  iimllet 
aie  coiitideied  by  ljikci  e'sperti  lo  he 
In^ily  picilii  live  ol  liinnaii  harm 

Cusmeiics 

1  ike  mhei  i.ii\iiiclli.i,  liaii  dyei  liavc 
ti>ii(;  been  riiaiketeil  w|i|i  lil  I  |e  Liincetn 
(01  health  r.aily  laii  fall,  publitly 
funded  animal  feeding;  itudict  revealed 
Ihal  a  V^'i«P"'i'^"l  "I       riia)iiiiiy  of 
peiniaiieni  haji  dyet  2.-l'tliaitiiniiani 
lole    cauiei  Lancer  t  ailed  ^.-IDAA. 
ilni  iiiKriMheiii  11  liunul  m  C  laicnl.  Revlon 


Tit  It  l^fllillll  iiNlMttI,  hiliMllitil 

will  liiil|i  MiimmiWM  lit  |i1ii|Ut:| 
lllKniltflvMI  rthil  will  inil'MIUriU«l  HMM 

iiliti.hituii  III  ihill  III  Imi  Mini|i||' 
i  iiioil  iiitiihinii  Hill  litliulingi  ii( 

kllllWIt  iDNIliiinU  II  Iti)  lillMlitiit  II 

UiNiit  II  It  tmitmi  liiiittiil  litvolvml 

will  I  liny  i;tiiiitiiiniiilliiu  inrhtMi 

iHiimlli. 


4ilil  I  Oiv.il  iiiliillKll.  Jllliih||  iilhtiil 

I  hU  MhihitH  wuiilil  Mill  titi  imfiuitljily 
4|.iiiiil|)j|  lui  4  Imii  ilyu  tuo\\l  liii  Mill 
Uil  lii.il  I  |)A  Miiilldv  luil  |iiuv|niii|y 
uiiliLjiBil  ilirti  J.I  liAA  .i|i|i|ii»l  I11I1.111 

II  4liii>inui|  III  ))|,  Hip  tkiit  Dntc 

tlllMli^h  11)0  iklll  III),,  11,0  l)|M||,||i|u,k||| 

lliu  vheiiiii  j|  will  Biihtll  iill  tiiki  II 
■viiiihl  II  e.iiuii  Uiu  Till  iImi  i.  l  |)AA 
II  i  villi  lllliKull  Olillllll  111111(1  4»  llti  Mtl 

|tiiw  iiiiuo  II  II  4  ilii^iiiujl  umi  I 

liDit^iilliiD  mill  iiiliei  ilyot  kimwii  iiiitP 

Hi«  «4i|y  ri\l>i  lu  ijiiitf  kiiiKfl  oi 

Ilk  Miiiikoii  On  Jjiiiuiy  ti  III  iliii  ycji 
ilie  I  DA  JMiiiiiiiiiidil  {ihiii  i(,  loiiniie 

W4III1III1  'HI  IlldW  |)((ll|||i|«  "  Oil 

liiiiiiuiy  I  I  ihe  N4lli>[ial  Inililiilc  Im 
i  kiii^ijiiiiiul  Sjlriy  4111I  Muallli  jh 
<i>iiiiiicil  U\4i  1  I  DAA  iliitiilil  tic  uiii 
iltloicd  t  liiiiii.in  iii[i,'liiii|{f  11  nine  lUi 
.ii«Ui|ii||lili  lijve  ilKiiink,'4nlly  liiKtici 
..(iKi-r  [jtci  Hull  iilhei  ikiIiiuIimiii  '  ' 
Viiiilhci  >.iiii|imiti  li.ili  ilyc  I041I  J10I4IC. 
Ii>ui|i|  iii<MaLijii  I  uiiiiuIj  4iu|iilliei 
pniiliKli.  jliM  iJiiH;iLji|i.e[  1114111111411 
4111I  jiiiwjii  111  LiiiM  Ihe  iklii  ilitii  ihc 
hluiutilicjiii       riiu  Njlluiul  CiiKci 
"Iniiihilc  (N(  II  11  nejiiiig  Liiiii|itelliiii  uf 
Jiitriul  iliiitici  nil  icvcial  uihei  iui(ici,'l 
t:iijl  Ijt  lull  ilyc  in|{[ci1tciilt  lung  mat 
kelcU  wiihuul  ikiitilny  by  the  nunu 

NlIUicU 

Mi'ijk'liliituphciic  IS  4  thoniiLJl  whwh 
viiiujUv  pcivsjcd  Ihe  tuimctli,  iiipply 
uniil  |<)M  HcvJihlutopheiie  mhihilt 
Iho  growth  uf  rtiiain  kinilj  ofbai,lona 
ind,  on  th4i  l>4tM,  wai  added  tu  practl 
cAWy  cvciything  frum  luituns  tn  4cr(iii)l 
ipuyi  111  Ktjpi  on  Ihe  iheiiry  thai  any 
thins  that  kllli  bailcila  muit  be  ben«n- 
cUI  every wheic  In  fait,  il  11  highly 

Pmxl  iJilnivai  htT9  bMn  ■  iptcliJ  nbi*cl 
«/  r>**rnm>nl  tcniuny  unn  IMS  whmn 
Um  t«w  niH  (•4)ulnd  uftty  i«itln|  priot 
10  iRWiitilns. 


J 


•{ii»>illiiiNhlw  tyliullim  iii|i|i|i(>|y  k||l|ii|t 

>»il.llli  <kin  Imi  Idi|.i  |a  litiiiulU  l.il  A|  

Imiiii  Ihli  Iiit4m.|i|iiiii|>lit>|iii  Witt,  allui 
iiMiiy  yn^tml  niu  ilmwii  in  1  .iin,)  tnii 
IhI  tli)|VMiii  lytluin  ilililMyu  Hi  miKinil 
iliMllui  III  .idililliin,  liuii.tt  hliiiiiji|i«i|i)) 
til  t.tli  init  |iiiwdt)i  tv>ii  IU)|iiiiiilli|u  hii 
Him  iluiitli  III  .ihiiiil  lUly  Itlliiiili  in  4 
I'lutuh  iiiiiwiy  wlillv  .1  Wtiit  riiiiii 
ilitily  ilnuvuil  that  )nattt<itiiit)  Ittluiiti 
liallmil  III  Ii«i4i|iliiiii|il|i)nii  IniI  iniiii 

 I  >p'*i"  -tii'l  I'l'iltt  Ittiliiiti  '  *  llnvii 

ihlinki,'tti)|iu  II  yal  jikiIIiui  «  Iiuiiih  4I 
wlikli  w*t  iiiiiiiilcil  1,11  ni4iiy  ytiiiii. 
whkh  i«  i  loiiily  limtL  m  Itmniini,  ami 
Mrlikli  w«%  htUlly  iiiiii<iLi)|i4iy  Idmi  ||iu 
voty  tun 


i'tiiitto  itoliiritiuut 
I  411  Apitl  the  t  Miiiiuitui  I'liiiliiii 
S4liiiy  ('iiiniiiiiiiMii  Ii4iiituil  titu  iii«  III 
litV  4  llaiiii)  ipiaiilant.  (n  k,'Ullilioii  1 
iloopwuJi      Mino  (tLaiiily  iha  pnlilu 
lia«  lican  w4rnoil  4li«iiil  1)10  pi>latitt4l 
I14/U11I1  III  iIm  Il4iiia  faiaiilunl  f'yfiil 
I  K  J  which  ti4t  liooti  iiMil  it  a  Iiiimly 
illiiite  ^'  .SkieiiiilK' iliiillat  nil  tin  have 
ittilk'jieil  lliul  rni  k,'Jii  k,'4iito  k'uiiLai 
geiiarii  il4iii4t(c  411(1  iieillliy  in  loji 
itilnuli    '  It  II  |iiciciit  In  lulnu  41 
leveli  lip  III  Hvp  ikikdiiI  tiy  weitihl  uf 
Iho  oiittic  t(4titic(il  I'l4itte'itil4iiliinii 
have  been  aihlcil  in  Llilhlraii'i  ikcp 
worn  III  ithtevfl  Ihu  lUrttiiiablllly  iian 
daidi  HI  by  the  C'I'SC  Wlilla  iiniie  ilcep 
woiir  Utirlctaie  iiaUirally  name 
itliidant  and  du  mil  Itavt  thoml'tal 


Ihtllii  luHliliiilli  .iililmt  ami  iiMiiv  ,.iii| 

ittlllUII  VVIIIilil  plulUl  III  U\\\  l|n:iil 

iliwiit  4111  m  liulitn  III  \w  hilml 

lit  aluii  iiiu«ittiiii(»  'iliuiil  t||u  pitiiMiiit) 
III  ahivitiD  III  (till  *      III  I  IihiimmU 

UIkiIIiik 

tliKiltiliiiii  I  huniuali  Piittiiliiii  iha  iiiai 
knlpUm  iiiiiaiiail  milv  lat#i  m  liu  iId 
ivi  lml,  4111  a  lilt  III  hit)  4111I  will  Mill 
lliiiin  lu  ho  III  until  imi  ia(|iilatiiiy  la>v« 
•liu  tifit  llv^  anliiii  cil  liy  i)iiyeiiiniuiii 
auottitoi  III  <)  iPtlatii  eHtuni,  piii|iui 
laliolltig  will  liulp  kUiiinniuii  in  imilDi  l 
(li«liiiiilvai  iiiiil  will  aiMitiidgii  III4IIII- 
t4i:|tt|ai(  III  ililll  III  ton  iiuilplkilliiit 

|ltiullll  t| 

tlm  V4lit«  uf  inniudlaitt  hlhulltiH,  til 
liitiiio,  |iiDiii|ipiiii)i  1I141  k-uiiiiiiiiaii 
kiiiiw  w||4t  inuttidloiKi  III  avitlit  and  Htal 
ailuiptalo  tiiliiiiii4Niiii  nii  llm  IhmioiII 
fliiti  lui  hatin  ganuf4tai|  liy  Iha  tiiitini 
lacliiivii  III  iiihuit  Nevtfillialan,  tvoit 
Hill  hflie  niliiliiiiiiii  u  itiH  alivayt  Iha 
-k.4W  with  ciiiiiniiiQi  prniltkli  Nluiiy 

f  Il  "V  iiiil  iei|iiliud  hy  Uvt  In  lUt 

fniiil  ailillltviii  litkltiiluil  4iiiiiitt(  iheia 
410  4k(ihollk  hovatUKei  wlikh  rioiinoiiliy 
iiifilalii  4  laiKo  ntttttlior  nf  iiiilahelail 
k,hoiiikali  '  '  I'taiiia  lalanUnti  arc  mil 
lahcloil.  lun  ate  tha  nidiiy  aKlraitaiiui  In 
Miodlonli  III  drii)ii.  tiik.'h  41  Mavitrvind 
ityci 

i'allcni  tnfiirnuiiuii  mi  |iieicrlpl|iiii 
driiKi  11  deiperuiely  ticoijeil  At  the 
ptewiil  Hiiio.  Ilia  law  ie(|ultei  detailed 
piiKliKl  tnrnrttiallutt  un  pra«cri(ittoti 
itiiigs,  hut  llitj  iitfurttiiitlon  u  distrtbulcd 


5ij 


( 


\u\  Miu  licMcMI  t<l  llii)  ilitt  iiii  ihii 

litu  |i<Mluiil  H  iMllchM  ittvivuil  li||i<H)i>« 

(iMli  <i|l  lht>  |hll|Mi»a^  IMI  \\U\\\\  ijhtit 

t'h'  mill  li  iM'i|i|)iii|i||.4i)i  iltiiH  it^'  iiy 

y(tll|iiii>»>  II  itiM«iiniiiil  I  >M||t|  iliv 
«V)Mnni(i<  'lit  H\n  ^\v^\^\\>^\{\\  i|iiiiiivi|  ,thv 
i|>  I'll)  l>ili»llnu  III  ihii  iiitiltiMlii  I  <  liinri 

MIVtiM  mil  l(llMIMIV>lM    ««>(MMlltl>  iImi 

iliiitti  iiiiiitt  .  ,Mi .  mi«u  |il»i  III  l>  iihi^ 

.iihlU  il  II  uilllUly  iti.il  lli^>  >Miii|,| 
ili^iti  hi)  i,ni<  ui  ,.<ltK  ruiiM  iiil 

|l.|l<l'lll«  tVMIllll  li«  llllllUIV  I.I  |.|k|:  H 

llniDliillu  |i|titMl|>llii|lt  kltUWllHt  'il  llii> 

IMiuiliiliiy  <i|  iMiiltiiiHiiiinki  itio  li'iih  Ivvti 
lillU  \\>m  iii'iiii  iiiiiiiiliiM'il  III  ilii  I  Mil 

|l)i<«*  III  IUl|klllO  tM  I  illlllll  |),|||tl|ll    |l.|.  k 

.11111  lliiuili  liii  jiitiai  M|il|iiil  <lui|t) 

III  >!  Mi'lil   I  liu  |i|uiiii.i,  ,  ,1 


MH  1^1 
lli.il  Mm 

lll.ll     II  M 

W  I.I 


>l  lllli 


MkiIu.iI 
>  Il  llltlMU  4|i 


 1  III  hi  v 

i.j  iliiM 


iii|.ili>iii  mIMi  h 
V  ihi'iin  Mtr  i\>'y 

.Il  IS  Vlrlljl 


>iil  «l  Ill 

A. ml. I  li..||. 


.hiilt  II  .i|i|iiii« 

|>iltl4<l||  illll))  1 


'Mil  I<  llll' 

"  nhviiiiixi 

iMll  lli'l|.  ^l.i 

u  .  iinniU'ii' 
it'.''U'.l  il  III 
'II'.  It  


aIiIi'Ii  vvii 
UiKli  clli' 
rJili  A,.ik|t|,i,^' 

WDlllll   t|-l|IIIIV  111 

ijili-il  iiiliiiin.iiinn  til 

Itll  till'  kl'U  IIIVllI 


|..iii><ii.il  s.iii'iv  iii'l  II.'  ilih 
mi  M  .  uiii'tiil^  th.ilhn^ 
I'  .i'.|iiliv  lull  l,it'.'li[i|| 
itultiik  llll'  ii,,|iu<\  mil 

"I  I  llCTIII.  .ll\  lilllllll  .11 


.lll.llilllU  '.I 
ivi'ii  nil  i|h' 
S„.i,  . 


II  lllipuM 


IIILMII  w. llll. I  III- 
wOlkt-i  tliMllI)  I 

.|iii-iilK  mil  iinill'ii  «Mili  k  hvi> 

llJ/.lllls  Hill  ll  II  n  l.ll>  l.llc  III 
lil\V\    i'lll|t||i^t-1\  ll.lVC  fVl'h  M 


\nliii4l  IcttliiK  It  llir  |Mlnil|>'ll  iliriili  u*r.] 
the  I  MA  III  ilcleiiiiili*  Khrlhei  t  lulittiiu 
li  I  •iikvl  i4u«lng.  IliltliiliY  If  |>lr«f  iiUlivf  « 
lirt|Ufnlly  iigur  lliil  lilt  if«ulii  ii(  luah 
U«l«  tir  mil  »ili(l  fill  huitun  l»>puUlliiiii 
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nuniit jctiii(iit(  IjhtfU  funn  ciiii  of 
chcniiialv  cnlciiiiy  liic  phm  vuttui 
wiHkrn  cjhiikI  Ivjiii  ilie  itlciiiiiy  iif 
whJl  Ihcy  hjiiiilc  Villi  diulciuic  m> 
hj^JiJs  Mill  hci|i  liitlividiut  wtn{|ei&  to 
make  mi)ic  inrDnncii  |uOpii>cntt  01111111 
Ibcif  |i)hv  and  thcli  WDik  (>iJk:licei  jml 
Skill  uiKkiuhirtlly  incicuyr  ljbi)t  union 
inicicii  in  iiciiituiiixt-il  bcalih 

Ldbclint(  of  known  iiiMcanti  u,  i«f 
c(iui\e.  run  ihc  uilullMi)  loi  Ihc  man\ 
>:ticniik.  Jis  whii:h  iiivnlvc  winnii  hiUtJil 
ovilliuLit  icriiiut  hcnL'Til  tiiuh  •l^  tiKHi 
jdtliiiviri  Lj))clitii;     vjLchaiin  11  tmt  a 
^uhlc  j|lciit4livr  111  J  h.iii  Itii  ilni 
rCjMiii  Moiciivci  11  t»  imr  rcallXu  ■«> 
'K-llrvt-  (Itjl  jJnll  ..■ilMiiinrix  \criiiiiilv 
*rH!l'  'hr  itriii'tin  •'  miM  f»t'tilr  1' 

II  ur  ■     (  hiklriTi  .1.T,,„i,.u  ,1.  11. 


4    l>n«tin<,  MMUrhirt  In*  Mul  lll»70» 

p  $7<*,  K«f ,  *t       Acutkli  ul  lAKcnU  MnU- 

•m*  14  'M«  (lU'HI 

&.   TMW*r<i,  Jl  kl..  Awittfol  InUtnal  M*d. 
at. 43*  (1B7I). 

8    Huirfbeoh  ol  AntfmlrtobUi  Tbvnitf. 
I9t1.  rmtmoni  of  Dr.  SMiMr  WolU  (mIoi* 
Om  .H*nsta  lUattb  Subeomm.  r*b.  SB.  1974. 
7    "W«/iUng  Oft  Us*  of        Homon*>  in 
Prxnuicr."  roA  DnM  lultaUA  Jan.-Mu. 
luta  aiMl  clUt  Ummui;  InlammUon*)  M«|h*V 
lr«  9«TvlM,  AmbWr,  f*nn..  N*tlanKl  OtnMa 
•nd  TlMnpautb:  InOa,*..  1»76 

K    international  M>rh*tiii«  S«Tv1c*.  Iblil.  CUa- 
(icini  in  liunlon.  at  §1.  "E>Uo|*n  «nd  Kndamv- 
XiUS  Curtnom*."  N*»  Knclonil  J.  of  Mad.  3SI1 
IIVIIi   570  lli>ovar. -'Maniipau»«J  Kitfofciu 
•nil  llnut  C*nc:«f  '  NEJM         (lU7ni  401 


nrtKtnUai  I  I  U7 


I  Xac<hadn   Dan  (Match  I  DTI  i 


•  •  l.ait.at  IT  <I«|>|  1077  it  07B 
xWHn  NutriUiin  Maatini  li«ti»n 


Mln  •>  I  ig-TO»  I  t  il 
laalih  Haxurh  itrouii 


99.  Wori4  Mt4ltb  (>r|«nl(4l»aA.  •*AM*«*m4nl 
of  tlM>  CurlnotanicIlT  and  MuU««nkllV  of 
Clkatnlcmb,"  TachnkraJ  Hapon  ^aritl  »4« 
<H»74I. 
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3Bk  Rpatfin,  "KnTtronmantal  Ovtai 
or  Hum«n  e>n«ar."  Cancvt  Kaa.  34,  3430 
(l974).TnUmonyor[>T.  Ucnb^o  SUHitU. 
AawK.  Utnclor  lot  Csrcinn(BnMt4^  Nail 
Cancai  Intutuia,  bafora  Uta  Scnal*  Comm.  on 
<iov*mmanl  OpvralloMB.  CttvnUcali  and  iba 
tuiun  ol  Mao  (IU7I). 
n    43  radarmt  Ractitar  4,  llOV 
37    Dcpt  o(  llaallh.  KdueaUon  and  Waltar*. 
Nioall.  Huchvllla.  Md..  30BB7.  Ctimnl  Ut- 
«*Ultan««  BuUaUni  S.4-OUintao«nlaola  tn 
llalr  Mid  Ttu  Dyas,  p  4. 

3B    Sa«  Intamatlunal  ASancy  toi  Ranatch 
on  Caneat  (IARC|  Monoiil^pha  on  tha 
Kvahiallun  of  Carcinoiank  itUk  ol  Chamlcala 
tu  M«n  H»t2i  Lron.  Vnttt*  1:47  NaUonal 
Cancar  IniUtuta  Sloaaaar  Kapartmcnial 
Uatisn  MUtur  Hapuii.  Cunuact  No.  713108. 
ftt»   11077  pp  II  13.  Mutum  al  aL  .  Ca- 
ptutiluiT  Skin  PanalritifMi  nndtnfi  RataUnC 
U>  lh«  Um  itl  L«ad  AcataU  Kaiv  Uyat.  In 
>^u«a*dlnsi  ul  ihi  13nd  OIIClLu  ConUr 
•nca.  lonhcunUng,  p  It.  and  uUtat  ralannca* 
tn  "CommanU  uf  lh«  Knvlioncnanial  Ualacu* 
^und  on  lha  fUA'i  PfOpoaal  to  Potipuna  tha 
riorinl  bm  loi  Laad  AcaUta"  (43  Padanl 
Raalltal.  tJac    13.  1077.  63411111 


30  43  radanl  Radltai  I05II977I  3B060 

31  Na»  Yolh  Tlmai,  OeUibai  I  a  1077 
P  14 

33    National  Caneat  Inatitota.  Bioaaaav  >il 

mi{3,3-Uibtooioptoi)hy||  phoaphaU  lor 
PoMlbIa  CuclnoMntclli  U4ich  16  iU77 
Dkim   at  4l    BHanra  IBS  |-r|)«77) 


COHPTROLLBR  GENERAL'S 
REPORT  TO  THE  CONGRESS 


FEDERAL  EFFORTS  TO  PROTECT 
THE  PUBLIC  PROM  CANCER-CAUSING 
CHEMICALS  ARE  NOT  VERY  EFFECTIVE 


DIGEST 

Although  up  to  90  percent  of  human  cancer, 
according  to  some  scientists,  is  environ- 
pr^i:      mentally  caused  and  controllable.  Federal 
""^       efforts  to  protect  the  public  from  cancer- 
causing  chemicals  have  not  been  very  effec- 
tive. 

Many  chemicals  cause  cancer  in  animals,  but 
Federal  agencies  have  trouble  determining 
which  also  pose  a  cancer  threat  for  humans 
because 

--there  are  no  generally  accepted  principles 
concerning  environmental  causes  of  cancer 
(see  p.  17)  , 

— there  are  no  uniform  minimum  guidelines 
for  testing  {see  p.  17), 

— test  data  are  not  always  complete  or  ap- 
propriate (see  p.  19) r  and 

— scientists  cannot  accurately  predict 
human  response  to  chemicals  on  the  basis 
of  animal  test  results  (see  p«  20)« 

The  Director  of  the  National  Cancer  Insti- 
tute is  responsible  for  directing  Federal 
efforts  and  should,  with  the  cooperation 
of  other  involved  Federal  agencies,  develop 
a  uniform  Federal  policy  for  identifying 
and  regulating  cancer-causing  chemicals. 

The  policy  should  at  least  cover 

— the  infornation  needed  to  regulate  cancer- 
causing  chemicals, 

— which  chemicals  should  be  tested  in  animals, 

— how  tests  should  be  conducted, 

— how  results  should  be  evaluated. 

Reproduced  from  r.8-  General  Accounting  OtBce.  Federal  Efforts  to  Protect  the  Public 
from  CancerCQUBlng  ChemlcalH  Are  Not  Very  Kffectlve  ;  Report  to  the  Congreea  by  the 
Comptroller  General  of  the  llnUefl  States  ( Waahlnfrton  >  197G  (MWD-76-59,  June  16. 
1976)  57  p. 
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—how  human  risk  can  be  assessed  from  animal 
studies,  and 

—what  factors  other  than  public  health  should 
agencies  consider.     (See  p.  38.) 

Although  the  Department  of  Health,  Education, 
and  Welfare  agrees  that  a  Federal  policy  is 
needed,  it  does  not  agree  that  a  formal  effort, 
headed  by  the  Director  of  the  Institute,  is 
necessary.     GAO  believes  a  Federal  policy  can 
only  be  developed  with  the  active  support  of 
every  involved  Federal  agency,  and  the  Insti- 
tute Director,  as  head  of  the  National  Cancer 
Program,  should  coordinate  these  efforts. 
(See- p.  35. ) 

GAO  is  also  recommending  that  the  Food  and  Drug 
Administration  have  all  approved  and  proposed 
food  additives  tested  for  their  cancer-causing 
potential  because  it  had  not  been  requiring 
data  from  such  tests  when  the  additives  were 
unintentionally  added  to  the  food  in  amounts 
less  than  1  or  2  parts  per  million.     The  De- 
partment disagrees,  saying  the  risk  of  cancer 
is  remote  and  the  costs  for  testing  would  be 
substantial.     (See  pp^  12  and  37.) 

EXTEND  FEDERAL  AUTHORITY  TO  CIGARETTES 

Tobacco  and  tobacco  products  are  on  the  In- 
stitute's list  of  known  human  carcinogens? 
since  1964  the  Surgeon  General  has  reported 
to  the  Congress  on  the  relationship  between 
smoking  and  cancer. 

For  the  past  2  years  the  Secretary  of  Health, 
Education,  and  Welfare  has  recommended  that 
the  Congress  give  the  executive  branch  the 
authority  to  control  hazardous  ingredients-- 
such  as  tar  and  nicotine — in  cigarettes. 

GAO  is  suggesting  that  the  Congress 

— request  the  Department  to  prepare  a  study 

showing  the  available  options  for  regulating 

tobacco  and  tobacco  products  and  the  impact 

each  option  would  have  on  the  rising  U.S. 

lung  cancer  rate  and  then 
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-^consider  giving  the  Department  or  some 
other  appropriate  agency  the  specific 
authority  to  regulate  tobacco  and  tobacco 
products*     (See  p.  38.) 


The  Government  can  control  cancer-causing 
chemicals,  but  an  important  factor  in 
achieving  public  protection  is  whether 
action  is  taken  before  or  after  the  chemi* 
cal  gets  into  commercial  use  and  the  en^ 
vironmen t . 

The  Government  requires  only  the  manufac- 
turers of  pesticides,  drugs,  and  food  and 
color  additives  to  prove  their  products' 
safety  before  marketing  them.     The  Government 
must  prove  the  health  hazards  of  other  prod- 
ucts, air  and  water  pollutants,  and  occupa- 
tional hazards  before  initiating  action. 

The  proposed  toxic  substances  legislation 
would  make  manufacturers  prove  a  chemical's 
safety  before  it  is  marketed  rather  than 
having  the  Government  prove  that  it  poses  a 
hazard  after  it  is  marketed.     GAO  believes 
this  legislation  would  improve  Federal  ef- 
forts to  protect  the  public  from  cancer- 
causing  chemicals.     (See  p.  38.) 
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CHAPTER  1 
INTRODUCTION 


1  nnn^S!!!''!^  ^°  "5?  uncontrolled  growth  of  cells.  1/  About 
called  cancer.     Cancer  causes  over  16  percent  of  all  u  s 

tTrT,:,  ""h?^"^  """"'^  "^^ll-^'  (after  cardfo- 

the  M«^i„n  Estimates  of  cancer's  annual  colt  to 

S5  hUM^n  r       "  billion.  Of  Which  soiBe  $3  to 

K»i»nii  ?     represents  direct  care  and  treatment  costs;  the 
balance  is  loss  of  earning  power  and  productivity. 

(n  ^h»^"?^^,'"°!^^^^''^  ^"  United  States  ranks  somewhere 

itv  ?ro!  f  worldwide  range,  but  the  rank  of  mo^tal- 

!f?h    ?K  °P^'=M^'=  types  of  cancer  varies  markedly.  Compared 

morta?J^v  from  'k^  ^""'"^^  population  has  the  lowest 

mortality  from  stomach  cancer  and  close  to  the  highest  from 
cancers  of  the  colon  and  female  breast.     As  shown  in  the 
thP  nn^I'-re        ''^^  incidence  rates  of  various  cancers  in 
onnn     }    f  expected  to  fluctuate  between  1970  and 

2000.  including  an  84-percent  decrease  in  the  incidence  of 
C"t^bl^^"?"  ^"^  ^  179-percent  increase  in  lung  cancer? 
The  table  also  suggests  some  of  the  possible  causes  and  ^eans 
of  preventing  various  cancers.  means 

»nH  „*^fii3'>ie  evidence  suggests  that  environmental  agents 
?n  ^h»  „      practices  are  largely  responsible  for  variations 

I  occurrence  of  cancer  in  different  populations.  Al- 
lrp"?lnnnJm^%'  '°  n,an-made  environmental  chemicals 

are  responsible  for  U.S.  cancer  rates  is  not  precisely  known 
some  scientists  claim  that  external  factors  cause  as  much 
?NC??  IVflTi'.ll'  """r.     National  Cancer  iSsUtute 

InU.L  r  pointed  out  that  this  high  estimate  includes 

whioh  "L^''P°f"'r  '°  ^"'^^  carcinogens  as  cigarette  smoke, 
which  appears  to  be  responsible  for  about  40  percent  of  all 
tMh^Ls?     .  ^  ^"  officials  added  that  cancer  at- 

tributable to  occupational  exposure  and  exposure  to -natural 
carcinogens  is  included  in  the  90-percent  value. 

r»rtM..?no\i  °^  National  Institutes  of  Health,  aims  at 

nnitPH  I.        occurrence  of  the  major  types  of  cance;  in  the 
united  States  to  the  level  of  the  lowest  ranking  country  for 

-''k^'^k^^S^"^?^"^'  '^^""r   is  a  disease  process  characterized 
by  the  development  of  host-derived  tissues  which  grow  ir- 
reversibly in  a  manner  uncoordinated  with  that  of  normal 
tissues  and  organs,  which  invade  adjacent  structures,  which 
spread,  and  which  persist  after  the  stimuli  are  withdrawn. 
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that  type*  Such  a  tt;duction  would  cut  U.S.  deaths  from  can- 
cer by  one-third. 

Seven  Federal  agencies  have  principal  authority  for 
identifying  and/or  regulating  cancer-causing  chemicals  1/ 
(carcinogens)  or  the  products  in  which  they  appear* 


— National  Institute  of  Environmental"  Health  Sciences 
(NIEHS) . 

— National  Institute  for  Occupational  Safety  and  Health 
(NIOSH) . 

— Food  and  Drug  Administration  (FDA). 

--Env  ironmental  Pro tec  t Ion  Agency  ( EPA ) , 

— Occupational  Safety  and  Health  Administration  (OSHA). 

— Consumer  Product  Safety  Commission  (CPSC). 

Their  roles  and  responsibilities  are  discussed  in  chapter  2. 
Despite  this  wide  base,  no  single  agency  or  official  has 
assumed  a  leadership  role,  and  as  a  result,  many  unresolved 
issues  have  hampered  effective  publ ic  protection  from  carcin- 
ogens*    This  report  discusses  the  impact  of  several  of  those 
issues ,   includ  ing 

— what  chemicals  are  tested, 

— how  tests  are  designed. 


— how  results  are  communicated,  and 

— what  agencies  consider  when  deciding  on  regulatory 
action . 

This  report  is  concerned  wtth^^  Federal  agencies*  efforts 
to  protect  the  public  from  carc|n6gensl     Other  GAO  reports 
dealing  with  more  general  effects  of  chemicals  and  other  en- 
vironmental factors  are  listed  in  appendix  IV. 


1/Throughout  this  report,  the  term  "chemicals"  will  be  used 
to  refer  to  individual  chemicals,  compounds,  and  mixtures, 
unless  otherwise  noted* 
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*/Basad  on  data  from  Third  National  Cancar  Survey.   1969-1^0.     Cases  in  which   the  disease 
was  c^onflned   to  the  site  of  origin  without   invading  neighboring  tisauea  (in  situ)  have 
bean  excluded. 

b/Pro)ected  change   in  sge-edjusted  incidence  rates   (year   2g00  competed   to  1970),  eeauming 
the  trend  in  rates  noted  fro*  1947   to  19(9  contlnuea  to  the  yeery'2000. 

Netional  Cancer   Inatituta.  Oivtelon  of  Center  Ceuse  and  Prevention!  Annuel  Pto- 
lecel   Yeer  1974.  V 


grea  fteview  Oocuaartt  tot  Plecei  Yeer  197 
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CHAPTER  2  '  , 

FEDERAL  RESPONSIBILITY 

ThQ  Federal  Government  attempts  to'protect  the  public 
from  carcinogens  through  research  and  regulation.    NCI  spon- 
sors most  of  the  Government's  research  on  cancer  cause  and 
prevention;  NIEHS,  NIOSH,  and  some  of  the  regulatory  agencies 
also,  conduct  or  sponsor  such  research.     EPA  is  responsible 
for  clean  air  and  water  and  safe  pesticides;  OSHA  sets  and 
enforces  standard's  to  protect  workers  from  safety  and  health 
hazards,  including  hazardous  chemicals,  in  workplaces;  PDA 
is  responsible  for  the  safety  of  foods,  food  and  color  addi- 
tives, drugs,  medical  devices,  and  cosmetics;  and  CPSC  has 
jurisdiction  over  every  consumer  product  not  covered  by  any 
other  agency  except  those  specifically  excluded  by  the  Con- 
sumer Product  Safety  Act. 

Several  other  Federal  agencies  help  to  protect  the 
public  from  carcinogens.     Their  activities,  however,  are 
generally  initiated  as  a  c^esult  of  some  other  action  taken 
by  one  of  the  principal  organizations.     Appendix  V  contains* 
more  information  on  these  agencies. 

RESEARCH  AND  REGULATORY  AGENCIES 

NCI — The  National  Institutes  of  Health  attempt  to  improve 
the  heal th  of  all  Americans  by  sponsoring  biomedical  research 
activities.     NCI  is  the  largest  institute,  with  appropria- 
tions for  fiscal  year  1976  of  about  $743  million.     The  Na- 
tional Cancer  Act  of  1971  (42  U.S.C.  282)  was  passed  to 
strengthen  NCI,  mainly  through  increased  authority  and  fund- 
ing authorizations,  to  more  effectively  combat  cancer.  Among 
other  things,  the  act  authorized  NCI  * s  director  to  plan  and 
develop  an  expanded,  intensified,  and  coordinated  cancer  re- 
search program,  encompassing  programs  of  NCI,  related  pro- 
grams of  other  research  institutes,  and  other  Federal  and 
non-Pederal  programs.     The  National  Cancer  Program's  ultimate 
goal  is  to  develop  the  means  for  eliminating  human  cancer. 

NCI  established  a  research  program  on  the  causes  of 
cancer  in  1961,  although  it  had  previously  supported  such 
research.     /?more  formal  program  dealing  with  chemical  car- 
cinogens (as  opposed  to  other  possible  causes  of  cancer,  such 
as  viruses)  was  begun  in  1968,  and  today  NCI  sponsors  research 
to  find  out  what  causes  cancer;  who  is  likely  to  get  cancer; 
how  to  study  the  causes  of  cancer j  why,  how,  and  where  cells 
become  cancerous;  and  what  we  can  do  to  prevent  cancer.  In 
fiscal  year  1974,  NCI  reported  that  it  spent  about  $100  mil- 
lion researching  environmental  causes  of  cancer,  of  which 
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$9«5  million  was  spent  6n  animal  testing  of  suspected  chemi- 
,     cals.     The  latter  amount  dropped  to  about  $9.3  million  in  • 
^fiscal  yeair  1975. 

•  NIEHS--NIEHS  is  also  part  of  the  National  Institutes  of 
Health^ its  mission  is  to  (l)  identify-the  chemical,  physi- 
cal, and  biological  factors  in  the  environment  that  can  ad- 
versely affect  people,   (2)  contribute  to  an  understanding  of 
the  mechanisms  and  manifestations  of  human  diseases  produced 
by  these  agents,  and  (3)  provide  the  scientific  basis  for 
developing  control  measures  by  other  ageacies.    NIEHS  is 
particularly  concerned  with  the  effects  of  low  levels  of 
A   chemicals  over  long  periods  of  time. 

NIEHS  of f icial^ said  they  generally  avoided  cancer  re- 
search because  of  NCI's  established  role.     Although  NIEHS 
does  not  routinely  test  chemicals  to  determine  their  ca'ncer- 
causing  ability,   it  funded  over  40  studies  during  fiscal  year 
1974  that  dealt  in  some  way  with  the  carcinogenic  effects  of 
cer  ta  in  chemical  s  .     For  ej^ample ,  one  s t  udy  involved  the  ef- 
fect of  various  environmental  chemicals  on  lung  cancer  in 
hamster  s . 

NIOSH--Under  the  Occdpational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  651),  NIOSH  Conducts  and  sponsors  research 
and  reviews  literature  to  develop  criteria  for  protecting 
workers  from  occupat ional  safety  and  health  hazards.  A 
major  NIOSH  responsibility        to  provide  OSHA  with  proposals 
and  supporting  data  {criteri|»  documents)  for  new  or  improved 
occupational  safety  and  he-^lfch  standards.     In  fiscal  year 
1974  NIOSH  funded  about  22i5  lesearch  projects  (contracts, 
grants,  and  interagency  agfteements)  at  a  cost  of  about 
$16.3  million;  of  these  or^ly  4  dealt  specifically  with 
occupational  carcinogenesis.     According  to  the  Department 
of  Health,  Education,  and  Welfare  (HEW),  NIOSH  has  increased 
its  efforts  in  occupational  carcinogenesis  research  and  in 
fiscal  year   1976'*win  spend  about  $7  million. 

FDA--The  Federal  Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
301)  g ives  FDA  authority  to  protect  Americans  from  foods 
that  are  not  pure,  wholesome,  and  safe  to  eat;   from  drugs 
and  therapeutic  devices  that  are  not  safe  and  effective  when 
used  as  intended;  and  from  cosmetics  that  are  not  safe  or 
made  from  appropriate  ingredients. 

The  law  is  designed  to  protect  consumers  by  requiring 
manufacturers  to  prove' the  s'afety  of  drugs,  food  additives, 
and  color  additives  before  they  can  be  marketed.     Food  addi- 
tives must  be  "generally  recognized  as  safe"  or  manufacturers 
must  scientifically  pr;ove  their  safety  for  their   intended  use 


645 


to  FDA»3  satisfaction  before  mar keting  , them.    FDA  checks  to 
see  that  residues  of  pesticide  chemicals  in  foods  do  not  ex- 
ceed tolerance /levels  1/  set  by  EPA. 

Cancer  iJ  a  specific  health  effect  for  FDA  to  consider 
only  when  judaing  the  safety  of  food  or  color  additives, 
•The  Delaney  Glause,  a  1958  amendment  to  the  Federal  Food, 
Drug,  and  Coslmetic  Act,  requires  FDA  to' ban  the  use  of  a 
fopd  additive!  when:  ^ 

"it  is  fpund  to  induce  cancer  when  ingested  by 
man  or  animal,  or  if  it  .is  found,  after  tests 
which  are  app'ropriate  for  the  evaluation  of  the 
safety  of  food  additives,  to  induce  cancer  in 
man  or  animal .  **  • 

A  1960  amendment  applied  the  language  of  the  Delaney  Clause 
to  color  additives  used  in  foods,  drugs,  or  cosmetics.  Fur- 
ther amendments  in  1962  allow  carcinogenic  chemicals  to  be 
used  in  animal   feeds  but  only  if  no  residue  of  the  chemical 
can  be  found  by  an  approved  method  in  food  products  taken 
from  the  animal  and  if  the  additive  does  not  adversely  affect 
the  animal . 

FDA  and  EPA  jointly  sponsor  the  National  Center  for 
Tox icolog ical  Research  to  study  the  biological  effects  of 
potentially  toxic  environmental  chemicals.     The  Center's 
principal  mission  is  to  develop  better  methods  to  evaluate 
the  degree  of  toxicity  of  chemicals. 

EPA--EPA  was  established  in  1970  to  centralize  Federal 
activlttes  for,  among  other  things,  controlling  pesticides, 
air  and  water  pollution,  and  drinking  water  quality. 

The  Federal  insecticide,  Fungicide,  and  Rodenticide  Act 
(7  U.S.C.  135)  requires  pesticide  manufacturers  to  prove  the 
safety  of  their  products  to  EPA  before  selling  them.     If  a 
pesticide  remains  in  or  on  a  food  product,  EPA  has  to  set  a 
tolerance  for  the  pesticide.     If  the  pesticide  is  a  carcino- 
gen, EPA  must  set  a  tolerance  or  exempt  the  pesticide  from 
the  tolerance  requirement. 

The  Federal  Water  Pollution  Control  Act  (33  U.S.C.  1251) 
requires  EPA  to  publish  a  list  of  toxic  water  pollutants  and 
set  limits  for  their  discharge  into  waterways.     The  act  also 
requires  EPA  to  publish  water  quality  criteria  which  would 


1/Tolerance  levels  are  the  maximum  levels  of  pesticides  that 
"  may  legally  remain  in  food. 
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provide  the  basis  for  State  water  quality  , standards.  The 
recently  enacted  Safe  Drinking  Water  Act  (Public  Law  93-523) 
requires  EPA  to  set  drinking  water  standards  to  protect  the 
public  health  and  provide  an  esthetic  water  supply,     in  set- 
ting the  standards,  EPA  must  consider  recommendations  from 
the  National  Academy  of  Sciences  on  the  maximum  level  of  con- 
taminants that  EPA  should  allow  in  drinking  water. 

Tne  Clean  Air  Act  (42  U.S.C.  1857)  authorizes  EPA  to 
develop  air  pollutant  standards  in  seven  categories,  includ- 
ing primary  ambient  air  quality  (to  protect  the  public 
health),   secondary  ambient  air  quality  (to  protect  the 
public  welfare),  and  hazardous  air  pollutants  (to  prevent 
increased  death  or    illness).     EPA  can  require  manufacturers 
of  fuels  or    fuel  additives  to  conduct  tests  to  assess  the 
chemical's  carcinogenic  potential, 

EPA  also  has  the  authority  to  set  standards  for  protect- 
ing  tne  general  environment  from  radioactive  materials.  The 
Nuclear   Regulatory  Commission  and  the  Energy  Research  and 
Development  Administration  are  primarily  responsible  for 
developing,    implementing,  and  enforcing  radiation  standards 
for   individual  nuclear  facilities, 

EPA  research  is  conducted  through  grants,  contracts,  and 
agreements  with  several  sources  as  well  as  through  its  own 
laboratories.     in  fiscal  year   1975   it  spent  $170  million  for 
research  and  development  o  f  ""pol  1  ut  ion  processes,  effects,  and 
control   technology.     The  research  is  not  usually  concerned 
specifically  with  carcinogenesis  but  with  the  whole  range 
of  possible  adverse  health  effects  from  th^  environment, 

CPSC — In  1972  the  Consumer  Product  Safety  Act 
(15  U,S7^.   2051)  created  CPSC  as  an   independent  regulatory 
agency  to  reduce  the  unreasonable  risk  of  injury  a.-ssociated 
with  consumer  products.  CPSC  became  operational    in  May  1973  . 

in  addition  to  the  new  responsibility  unde r   the  1972 
act,   CPSC  assumed  responsibility  for  several  existing  con- 
sumer protection  statutes,    including  the  Federal  Hazardous 
Substances  Act   (15  U.S.C.   1261).     Under   its  general  author- 
ity,  CPSC  can  perform  research  necessary  to  regulate  car- 
cinogens  in  consumer  products.     CPSC  also  has  the  authority 
to  ban  or   regulate  the  marketing  of  consumer  products  which 
can  cause  personal   injury  or  illness, 

specifically  excluded   from  CPSC ' s  authority  under  the 
Consumer    Product  Safety  Act  are   (1)   articles  not  normally 
considered  consumer   products,    (2)   tobacco  and  tobacco  prod- 
ucts, and   (3)  certain  products,   such  as  drugs,  pesticides, 
and  motor  vehicles,    regulated  under  other   Federal  laws. 
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In  fiscal  year  1975  CPSC  awarded  104  contracts  fo^**<^out 
$6  million.     An  official  of c|?PSC'9' Bureau, of  •Biomed^c^a^,,^%^ 
Sciences  said  that  five  of  the  contracts ,  costing  about 
$1,1  million,  related  in  some  way  to  carcinogens  and  con- 
sumer products.     Although  CPSC  emphasizes  hazards  and'  in- 
juries rather  than  illrj'^is,,  one  pf- the  agency  '  s  .object  ives, 
is  to  develop  methods  wt^testing^^carcijiggens  in  consumer 
products.  ;  -^^.^^^^  ^  '  > 

i         QSHA — OSHA  afl?^^^and  enforces  occupational-  safety  and 
health  standard^^^Vhich  pertain  to  a  wide  'range  of  areas, 
'such  a s  f arnuye.hi.cle6  and  a  chemical  worker'fe  exposure  to  a 
,  care  inqgen  jj^^J&IM'^  Cannot  ban  production  or  use  of  hazardous 
chemical  s,^p8t;»  ton  protect  a  worker  from  exposure  to  them. 
The  Secr'^p^£^M^  Labor  can,   through  order  of  the  U.S.  dis- 
trict cgggir^s^,'  restrain  employers  from  exposing  employees  to 
i mm  i  n e It t     a  ng e  r  s  . 

BURDEN  OF  PROOF 

Several   sources  indicate  that  almost   2  million  chemical 
compounds  exist   today  and  that  about   250,000  new  compounds 
are  created  annually.     About   300  to  500  new  compounds,  some 
pf  which  may  be  carcinogenic,  get  into  the  environment  and 
into  commerc  ial   use  each  year,   and  for  most  of  them  no  Federal 
authority  requires  that  they  be  proved  safe  before  they  are 
used  . 


Protecting   the  public   from  carcinogens  depends  greatly 
on   ( 1  }  whe re  the  burden  of  proving  safety  rests  and  (2) 
whet he  r  the  proof  must  be  establi  shed  be  fore  the  public 
can  be  exposed.     Before  manufacturers  can  begin  marketing 
drugs,  pesticides,   and  food  and  color  additives,  they  must 
prove  such  products  are  safe.     The  burden  of  proof  remains 
with  the  manufacturers  even  after   they  receive  initial  Fed- 
eral approval.     For  example,  FDA  needs  only  to  gather  infor- 
mation indicating  an  association  between  a  marketed  drug 
and  an  adverse  reaction;   the  manufacturer  retains  the  burden 
of  pr^oving  the  drug's  safety  in  light  of   the  new  information. 

In  contrast,   the  burden  of  proving  the  health  hazards 
of  chemicals  in  other  products  rests  with  the  Cover  nmen  t . 
Because  manufacturers  can  market  these  products  without  prov- 
ing their  safety,  the  public  can  be  exposed  to  such  chemicals 
before  the  Government  can  prove  their  harm.     EPA  must  prove 
which  chemicals  already  in  the  air  and  water  are  health 
hazards;   FDA  must  prove  that  chemicals  in  co sme tics  are  in- 
jurious to  health;   OSHA  must  prove  what   leVels  of  chemical 
exposure   in  workplaces  threaten  workers'   health;   and  CPSC 
must  prove  the  health  hazard  of  chemicals  used   in  consumer 
products  . 
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An  exception  to  the  general  burden  of  proof  rule  may  be 
when  an  agency  is  petitioned  to  regulate  carcinogenic  chemi- 
cals, in  which  case  the  burden  of  proof  rests  with  the  peti- 
tioners,^   For  example,  in  December  1975  CPSC  was  petitioned 
to  regulate  certain  f luorocarbons  in  consumer  products  be- 
cause of  a  poten^:ial  increased  risk  of  skin  cancer.  CPSC 
denied  the  petition  because  the  petitioners  had  not  proved 
the  health  hazard  of  the  f 1 uorocarbons , 

As  a  result,  the  public  may  be  exposed  to  certain 
chemical s  for  a  long  -  time  be  for e  the  Cover  nment  regulates 
them  because  of  their  carcinogenicity.     For  example,  workers 
had  been  exposed  to  beta-naphthylaraine  for  more  than  50  years 
by  February  1974,  when  OSHA  regulated  it  because  of  its  car- 
cinogenicity. 

PENDING  AND  SUGGESTED  LEGISLATION 

The  proposed  Toxic  Substances  Control  Act   (S.  3149), 
passed  by  the  Senate  on  March  26,   1976,  states  that  adequate 
data  should  be  developed  with  respect  to  chemical  substances 
and  mixtures  concerning  their  effect  on  human  health  and  the 
environment  and  that  such  data  development  should  be  the  re- 
sponsibility of  those  who  manufacture  or  process  such  sub- 
stances.    The  Senate  version  would  require  manufacturers  of 
new  chemicals  to  notify  EPA  of  the  existing  data  concerning 
environmental  or  health  effects  of  the  new  chemical  at  least 
90  days  before  first  manufacturing   it.     Additionally,   if  EPA 
determines  that  new  or  existing  chemicads  may  present  an  un- 
reasonuble  risk  to  health  or   the  environment^  or   if  EPA  lacks 
sufficient  data  to  judge  their  environmental  or  health  ef- 
fects,  it  may  require  the  manufacturer  to  make  safety  tests. 
Such  tests  may  be  made  to  detect  the  chemical's  cancer- 
causing  potential,   at  EPA's  discretion.     The  act  would  not 
apply  to  pesticides,  drugs,  or  food  and  color  additives  which 
now  receive  premarket  safety  testing.     As  of  May  27,  1976, 
the  House  Interstate  and  Foreign  Commerce  Committee  had  not 
passed  this  bill . 

The  Surgeon  General's  report  on  the  health  consequences 
of  smoking   identifies  cigarette  smoking  as  the  major  cause 
of  lung  cancer.     About  72,000  people  died  of  ;ung  cancer  in 
the  United  States  ir}  1973.     On  June  27,   1974,   the  Secretary 
of  HEW  recommended  tihat  the  Congress  consider  legislation  to 
set  maximum  permissible  levels  for  hazardous  lngredie*nts-- 
such  as  tar  and  niQ6tine--in  cigarettes.     HEW  officials  told 
us,  however,   that  is  of  April   1,    1976,   HEW  had  not  introduced 
such  legislation  but  that  two  bills  dealing  with  this  subject 
had  been   introduced--S .   2248  ,  which  would  require  the  Federal 
Trade  Commission  to  establish  acceptable  levels  of  tar  and 
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nicotine  in  cigarettes;  and  S.  2902#  which  would  tax  ciga- 
rettes daaed  on  their  tar  and  nicotine  content  and  use  these 
-tax  revenues  for  increased  support  of  biomedical  research. 

CONCLUSIONS 

' The- Congress  has  given  NCI,  NIOSH,  and  NIEHS  broad 
authority  to  conduct  or  sponsor  research  to  identify  car-  ^ 
cinogens.     NCI  has  done  most  of  the  researc4>.     The  regula- 
tory agencies  do  little  research  on  their  own  to  identify 
carcinogens,  but  manufacturers  of  drugs,  pesticides,  and 
food  and  color  additives  must  do  research  to  prove  their 
products*  safety  before  these  products  can  be  marketed. 

For  chemicals  that  reach  the  public  through  other  prod- 
ucts and  through  the  environment,  however,  the  Government 
must  initiate  a  regulatory  action  to  remove  them  from  the 
market.     Cancer-causing  chemicals  can  be  controlled--either 
by  Safety  testing  before  the  chemical  is  marketed  or  by 
Government  testing  and  regulation  after  it  is  mar ke ted. 

The  Congress  is  considering  toxic  substances  legisla- 
tion to  require  premarket  safety  testing  of  chemicals  which 
may  present  an  unreasonable  risk  to  health  or  the  environ- 
ment.    Enactment  of  the  Toxic  Substances  Control  Act  could 
shift  the  burden  of  proving  a  new  chemical's  safety  to  the 
manufacturer  by  requiring  such  proof  before  the  chemical 
could  be  marketed.     Enactment,  we  believe,  would  improve 
public  protection  from  carcinogens. 

Because  tobacco  and  tobacco  smoke  are  known  human  car- 
cinogens (see  app.  VI),   the  Congress  should  request  HEW  to 
prepare  a  study  showing  the  available  options  to  regulate 
tobacco  and  tobacco  products  and  the  impact  each  option  would 
have  on  the  rising  U.S.  lung  cancer  rate.     The  Congress  should 
then  consider,  as  the  Surgeon  General  has  recommended,  giving 
HEW  or  some  other  appropriate  agency  the  specific  authority 
to  regulate  tobacco  and  tobacco  products. 
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CHAPTER  3 

NEED-  FOR  A  FEDERAL  POLICY  CONCERNING  CARCINOGENS 

Federal  agencies  have  problems  accepting  and  applying 
the  results  of  animal  tests  to  people  because  (1)  NCI  has  only 
recently  developed  minimum  testing  guidelines  for  determining 
a  chemical's  carcinogenicity  and  other  agencies  have  not  of- 
ficially adopted  them  as  a  basis  for  carcinogenicity  testing 
and  (2)  there  are  no  scientific  principles  to  help  Federal 
agencies  apply  animal  test  results  to  humans.     As  a  result, 
some  carcinog^ens  are  not  regulated  at  all  while  others  are 
regulated  differently  by  the  different  regulatory  agencies. 
All  agencies  responsible  for  protecting  the  public  from 
carcinogens  should,  we  believe,  cooperate  to  develop  a  uni- 
form policy  tof  identifying  and  regulating  carcinogenic  chem- 
icals and  the^products  in  which  they  appear.     The  policy v 
ghould  also  deal  with  such  issues  as  under  what  conditions 
regulatory  agencies  will  allow  public  exposure  to  carcinogens. 

EFFECTIVENESS  OF  PREMARKET 
AND  POSTMARKET  TESTING 

Premarket  testing 

Although  some  legislation  discussed  in  chapter  2  is' 
intended  to  assure  the  safety  of  all  pest icides ,,  dr ugs ,  and 
food  and  color  additives  before  they  appear  in  commer<:ial 
use,  not  all  chemicals  used  in  these  products  have  received 
the  kind  pf  long-term  tests  that  experts  agree  are  needed 
to  detect  any  cancer-causing  potential, 

^  '  4. 

Before  requiring  manufacturers  to  conduct  long-term  T 
animal  tests  for  drjjgs,  FDA  considers  the  type  of  exposure 
people  will  get  (one-time  dose  or  prolonged  use)  and  the 
number  of  people  expected  to  be  exposed. 

The  Federal  Fungicide,   Insecticide,  and  Rodenticide 
Act  requires  manufacturers  to  test  and  prove  to  EPA  that 
their  pesticides  are  not  harmful  to  human  health.  Since 
1963,  when  the  Department  of  Agriculture  administered  the 
act,  maniifacturers  of  pesticides  which  leave  residues  on 
foods  have  been  required  by  the  administering  agency  to 
conduct  long-term  tests  to  detect  carcinogenic  potential. 
In  safety  evaluations  for  30  randomly  selected  pesticides 
With  tolerance^  for  residues  on  foods,  we  found  that,  of 
the  36  chemicals  used  in  those  pesticides,  7  did  not  receive 
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the  appropriate  long-term  testing.  1/    EPA  officials  said 
required  safety  data  may  not  be  available  because  (1)  the 
pesticide  was  approved  before  1963,  (2)  later  EPA  reviews 
were  inadequate,  or  (3)  the  data  could  have  been  submitted 
but  later  lost  during  moves  or  reorganization. 

Unintentional  food  additives 

As  discussed  on  page  6,  the  Federal  Food,  Drug,  and  . 
Cosmetic  Act  requires  that  manufacturers  of  food  additives 
prove  their  products'  safety  to  FDA  and  that  FDA  disapprove 
any  food  additive  that,  when  properly  tested,  is  shown  to 
cause  cancer  in  animals  or  humans.    The  act  covers  both  in- 
tentional and  unintentional  food  additives.  According  to 
the  legislative  history  of  the  act,  examples  of  these  addi- 
tives are  "substances  intended  for  use  in  producing,  manu- 
facturing, packing,  processing,  preparing,  treating,  pack- 
aging, transporting,  or  holding  food." 

In  discussing  the  concept  of  safety  in  regulating  food 
additives,  a  Senate  report  on  1958  amendments  to  the  act 
(S.  Kept.  2422,  85th  Congress)  stated: 

"Since  the  scientific  investigation  and  the 
other  relevant  data  to  be  taken  into  consideration 
by  the  Secretary  [of  HEW]   include  information  with 
respect  to  possible  cancer  catyslng  characteristics 
of  a  proposed  additive,  the  public  will  be  pro- 
tected from  possible  Warm  on  this  count." 

Although  FDA's  Deputy  Chief  Counsel  advised  us  that  the  Fed- 
eral Food,  Drug,  and  Cosmetic  Act  requires  manufacturers  of 
food  additives  to  test  for  car cino^nicity ,  FDA's  Associate 
Chief  Counsel  for  Foods  advised  us  that  the  act  only  requires 
that  safety  be  assured  before  FDA  approval. 

According  to  officials  in  FDA's  Division  of  Food  and 
Color  Additives,  all  intentional  food  additives  must  receive 
long-term  tests  to  detect  carcinogenicity  before  FDA  will 
approve  them.     Intentional  additives  are  to  (1)  improve 
nutritional  value,   (2)  maintain  freshness,   (3)  improve 
eathetic  appeal,  or  (4)  aid  in  processing. 


1/See  the  GAO  report  to  the  Congress:    ^Federal  Pesticide 
"  Registration  Program:     Is  It  Protecting  the  Public  and  the 

Environment  Adequately  from  Pesticide  Hazards?"  (RED-76-42, 

Dec.  4  ,  1975)  ,  p.  7. 
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Unintentional  additives  are  used  mainly  in  packaging 
foods  and,  according  to  the  FDA  officials,  receive  long-term 
testing  only  when  the  consumer  would  be  exposed  to  more  than 
1  or  2  parts  per  million  of  the  additive  in  the  food  unless 
FDA  had  valid  reasons  to  suspect  that  the  additive  might  be 
carcinogenic.     FDA  officials  explained  that  the  long-term 
teats  were  very  expensive,  and  because  virtually  none  of  the 
unintentional  additives  migrate  from  the  packaging  material 
to  the  food, 'the  amount  of  the  additive  which  may  be  ingested 
ia  virtually  nil.     FDA's  principle  in  this  regard  ia  the 
higher  the  anticipated  human  exposure,  the  greater  the  amount 
of  toxicolog ical  data  required  to  assure  human  safety. 

One  official  said  that  FDA  had  approved  about  10,000 
unintentional  food  additives,  but  he  could  not  readily  de- 
termine how  many  of  the  10,000  had  not  received  long-term 
testing.     We  noted  that  FDA  has  approved  a  few  suspected 
carcinogens  for  adhesives  that  are  used  for  packaging,  trans- 
porting, and  holding  food. 

In  commenting  on  our  report  (see  app.  I),  HEW  stated 
that,  although  extending  carcinogenicity  testing  to  indirect 
food  additives  .that  have  only  remote  possibilities  of  risk 
might  be  reassuring,  it  does  not  foresee  any  benefit  to  the 
public  great  enough  to  justify  the  substantial  costs  of  such 
a  policy. 

We  noted,  however,   that'^an  April  1970  report  to  the 
Surgeon  General  by  the  Ad  Hoc  Committee  on  the  Evaluation 
of  Low  Levels  of  Environmental  Chemical  Carcinogens  recom- 
mended that: 

— No  level  of  exposure  of  a  chemical  carcinogen 

should  be  considered  toxicological ly  insignificant 
for  humans. 

— No  chemical  substance  should  be  assumed  ^Sfe  for 
human  consumption  without  proper  negative  lifetime 
biological  assays  of  adequate  size. 

Under  this  vi^w,   FDA  would  be  unable  toassure  the  safety 
of  f ood .addit ives  that  do  not  receive  long-term  testing. 

Postmarketing  testing 

V. 

Scientists  believe  that  most  cancer  is  caused  by 
chemicals  already  in  the  environment.     As  discussed  on 
page  8,  the  Government  must  initiate  regulatory  action  to 
control  potentially  carcinogenic  chemicals  that  appear  as 
air  or  water  pollutants,  as  occupational  health  hazards, 
or   in  consumer  products. 
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Although  several  Federal  agencies  conduct  and  sponsor 
some  long-term  chemical,  testing,  except  for  NCI  they  do  not 
routinely  test  large  numbers  of  existing  chemicals  for  car- 
,  cinogenicity.     NCI's  tests  take  about  3  years  from  initial 
chemical  selection  to  final  report ing,      NCI  spends  from 
$150r000  to  $205r000  to  test  each  chemical ,  and  at  its  fis- 
cal year  1975  funding  level  it  can  add  about  50  to  60  chem- 
icals to  its  testing  program  each  year. 

IDENTIFICATION  OF  CARCINOGENS 

Many  chemicals  have  been  tested  for  their  carcinogenic- 
ity in  animals,  but  Federal  agencies  and  non-Federal  or- 
ganizations have  trouble  identifying  which  chemicals  cause 
cancer  in  humans. 

NCI 

NCI  sponsors  research  to  detemine  whether  chemicals 
cause  cancer.     At  January  1,  1975,  NCI  had  550  chemicals  in 
its  test  program.     NCI  also  reviews  the  scientific  literature 
to  identify  carcinogens,     it  has  compiled  a  list  of  36  chem- 
icals ox  chemical  compounds  (see  app.  VI)  which  definitely 
cause  cancer  in  humans.     NCI  said  that  the  scientific  commun- 
ity generally  accepted  these  chemicals  as  definitely  being 
human  carcinogens,  yet  the  public  can  be  exposed  to  at  least 
32  of  the  36  substances.     At  our  request,  an  NCI  staff  mem- 
ber classified  the  exposure ^hazard  of  the  36  substances  into 
the  following  6  categories.     (See  app.  VII.) 


Controlled  or  restricted  use;  protection 

requires  technical  surveillance  15 

Voluntary;  personal  choice  by  the  user  3 

Poorly  controlled  14 

Prescribed  by  physician  1 

Used  in  laboratory  only  2 

No  longer  produced  in  significant  quantities  l 


36 

Although  the  NCI  staff  member  stated  that  the  use  of 
15  of  the  known  human  carcinogens  is  controlled  or  restricted 
by  regulatory  agencies,  the  public  is  not,  we  believe,  ade- 
quately protected  from  some  of  these  chemicals  because  Federal 
regulations  neither  ban  their  use  nor  cover  all  means  of  pub- 
lic exposure.     Many  cancer  experts— including  the  1970  ad  hoc 
committee  of  the  Surgeott  General — agree  that  a  safe  level  of 
a  carcinogen  cannot  be  established  and  that  any  exposure  may 
cause  cancer.     Two  human  carcinogens  which  the  NCI  staff  mem- 
ber classifies  as  being  controlled  or  restricted — asbestos 
and  benzidine — are  discussed  in  more  detail  on  pages  23  to  25. 
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The  chief  of  NCI's  carcinogen  bioassay  and  program  re- 
sources branch  stated  that,  of  all  chemicals  tested  by  NCI 
contractors  between  1962  and  1973,   214  were  carcinogenic  in 
animals.     The  public  is  exposed  to  some  of  these  chemicals. 

\ 

*         An  NCI  official  said  that  the  traditional  method  of 
releasing  test  results  is  through 'publ ication  in  scientific 
journals  and  through  symposia  but  that  this  method  has 
worked  poorly.     NCI  is  initiating  a  technical  reporting  ser- 
ies that  would  contain  certain  information  on  each  chemical's 
exposure,  use,  and  production,  as  well  as  a  detailed  explana- 
tion of  test  procedures  and  results.     Chapter  4  contains  a 
detailed  discussion  of  NCI*5  role  in  identifying  carcinogens. 

Public  Health  Service 

The  Public  Health  Service--a  part  of  HEW  which  includes 
the  National  Institutes  of  Health,  FDA,  NIOSH,  and  several 
other  operating  agencies — publishes  general  information  on 
any  animal  carcinogenicity  experiments  of  which  it  is  aware. 
An  NCI  official  said  that  the  publications  contained  6,000 
chemicals.     Although  the  Public  Health  Service  does  not  in- 
dicate whether  a  chemical  is  a  carcinogen  but  merely  recaps 
information  provided  in  published  studies,  NCI  officials  ad- 
vised us  that  about  1,000  of  the  6,000  have  been  reported  in 
the  literature  to  cause  cancer  in  animals;  many  of  these  re- 
ports, according  to  NCI,  apg^ear  to  be  based  on  inadequate 
data . 


NIOSH 


NIOSH  conducts  and  sponsors  research  and  reviews  exist- 
ing research  literature  to  develop  criteria  for  OSHA  stand- 
ards.    NIOSH  has  developed  and  published  a  list  of  all  known 
toxic  substances.     In  its  1975  edition,  NIOSH  reported  that 
information  was  included  on  the  carcinogenicity  of  1,500 
chemical s . 

World  Health  Organization 

The  International  Agency  for  Resecirch  on  Cancer,  a  part 
of  the  World  Health  Organization,  publishes  monographs  on 
its  evaluation  of  the  carcinogenic  risk  of  chemicals  but 
makes  no  recommendations  for  preventive  measures. 

In  March  1975  the  agency  reported  that,  of  196  compounds 
evaluated,  151   (77  percent)  were  carcinogenic.     Of  the  151,  17 
were  associated  with  human  cancer,   93  were  definitely  car- 
cinogenic in  animaig,  and  41  had  a  limited  carcinogenic  ef- 
fect on  animals. 
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The  type  of  exposure  to  the  17  human  carcinogens  was 
occupational  for  14,  medicinal  for  2,  and  dietary  for  1.  In 
addition,  some  of  the  93  chemicals  found  to  be  defini^tely 
carcinogenic  in  animals  are  produced  in  very  large  quanti- 
ties. 

Regulatory  agencies 

At  the  time  of  our  review,   the  regulatory  agencies — FDA, 
EPAr  OSHA,  and  CPSC— did  not  maintain  lists  of  carcinogens 
but  had  from  time  to  time  regulated  chemicals  because  of 
their  carcinogenicity.     For  example,  from  1950  to  1974  FDA 
banned  1 4  food  and  color   add  i  tives  because  of  a  finding  or 
suspicion  of  carcinogenicity.     In  1973  EPA  published  a  list  of 
toxic  water  pollutants  and  included  benzidine  because  it  was 
a  carcinogen.     When  EPA  proposed  drinking  water  quidelines  in 
1974,   it  listed  toxic  chemicals,   including  arsenic  and  chro- 
mium, which  it  acknowledged  as  suspected  carcinogens.  In 
1974  OSHA  regulated  the  use  of  14  chemicals  1/  in  the  work- 
place and  CPSC  banned  the  use  of  vinyl  chloride  in  self- 
pressurized  containers  because  the  chemicals  were  carcino- 
genic.    The  regulatory  agencies  have  taken  or  proposed  ac- 
tion on  several  other  carcinogens  as  well. 

By  November  1975  OSHA  had  developed  a  priority  list  of 
220  chemicals  to  be  used   in  its  standard  development  activi- 
ties; of  the  220,  OSHA  indicated  that  50  were  suspected  car- 
cinogens.    An  OSHA  of ficiaU  stated  that  OSHA  wanted  NIOSH  to 
use  this  list  in  developing  criteria  documents. 


PROBLEMS   IN  IDENTIFYING  HUMAN  CARCINOGENS 


As  previously  it«,ted,  NCI  considers  thaTt  a^t  least  1,000 
chemicals  have  been  reported  to  cause  ca^ncec  In  ar^imals.  l> 
Federal  agencies  have  trouble  determining  wtiich'* chemicals  » 
also  pose  care inogenlc.  threat;s *'f of  people*.     s6^e  tff  tne  prbb- 
lems  are  that:  •*  ^ 


—  Federal  agejjc4^  hc^e  not  Jffeen  able  to  a(3o.gt  a- set  of 
gene|;al"  pr  iVscipl'e^  conc^Vning' environment^  1^ care inio- 


geneSis . 
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X/On  December  It,   197  4 ,  the  V.  ST^'fSur  t  of  Appe^als  foj:  the, 
^^ThtrdT  Ciccyi t  Vjacated'/the  standard;  for  1  of  the  14  cfienvi- 
pais  4Wmethyiene  l;ids  (  2-cJ)ioro'a^i  line  ) )  becau&e  OSHA 

made  a  proc^dur^l  erijorrin  f-jJrjnulating  the  standard^^Jif  The 
court  fflso  vaca^ji  th«  stancTef^ds.of^he  .other  13  chenricals 
^as  tl^^ey  applied  to 'Sres'fearch ]lab9^ytorl«?ii-^  _ 
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f    .\  , — NCI  has  only  recently  developed  minimum  testing  guide- 
"     ■   linos  which  other  agencies  have  not  yet  officially 
J         adopted  as  a  basis  for  carcinogenicity  testing. 

--When  experimental  data  are  available,  they  may  not  be 
as  complete  or  appropriate  as  the  agencies  would  like. 

--The  limited  state  of  the  art  does  not  allow  scientists 
to  accurately  pred ict  human  response  to  chemicals  on 
the  basis  of  animal  test  results. 

In  addition,  even  though  Federal  agencies  believe  a  chemical 
to  be  carcinogenic,  legislation  and  court  decisions  may  re- 
quire them  to  consider  factors  other  than  public  health  when 
deciding  whether  and  how  to  regulate  carcinogenic  chemicals. 

Principles  of  carcinogenesis 

The  April  1970  report  to  the  Surgeon  General  by  the  Ad 
Hoc  Committee  on  the  Evaluation  of  Low  Levels  of  Environmental 
Chemical  Carcinogens  discussed  the  problems  of  environmental 
exposures  to  chemicals  and  the  scientific  criteria  for  ^eval- 
uating carcinogenic  hazards.     The  report,  which  is  not  HEW 
policy,  deals  with  evaluating  animal  test  results,  problems 
in  establishing  a  safe  level  of- exposure,  need  for  proper 
lifetime  tests,  and  the  principle  of  a  zero  tolerance  for  all 
exposures  to  chemical  care inogens .     Several  cancer  exper ts 
restated  some  of  these  principles  during  administrative  hear7 
ings  on  EPA's  efforts  to  ban  two  carcinogenic  pesticides — 
aldrin  and  dieldrin. 

Representatives  from  six  agencies  met  in  August  1974  to 
discuss  several  areas  concerning  environmental  carcinogenesis. 
According  to  the  EPA  representative.  Federal  agencies  had  a 
growing  need  to  agree  on  a  national  policy,  particularly  in 
terms  of  risk-benefit  considerations.     As  of  April  1,  1976, 
however,  no  such  policy  had  been  developed.     (See  p.  32.) 

Most  recently ,  a  subcommittee  of  the  National  Cancer 
Advisory  Board  is  considering  the  general  criteria  for  as- 
sessing the  evidence  for  carcinogenicity  of  chemical  sub- 
stances, and  NCI  has  chartered  a  new  committee  to  review, 
evaluate,  and  interpret  carcinogenicity  data  generated  by 
the  NCI  testing  program. 

Minimum  test  guidelines 

Because  testing  suspected  carcinogenic  chemicals  on  hu- 
mans is  neither  ethical  nor  practical,  scientists  use  animals. 
Experience  with  laboratory  animals  has  showil  that  nearly  all 


5H 


557 


ohemlcala  that  are  carcinogenic  In  people  are  also  carclno- 
gonic  in  animals.     The  way  a  teat  ia  designed — the  niimbor  of 
animals  and  dose  levels  used,  the  length  of  the  teat,  and 
other,  laboratory  conditions — can  directly  affect  the  valid- 
ity of  the  results  and  their  value  to  regulatory  agencies. 

The  more  animals  tested,  the  more  statistically  sensi- 
tive are  the  results.     Similarly,  the  more  species  used,  the 
greater  ia  the  assurance  that  the  chemical,  and  not  some 
other   factor,  caused  the  cancer.     Also,  the  more  teat  dose 
levels  administered,   the  better  a  scientist  can  estimate  the 
relationship  between  the  dose  and  the  animal  response,  fi- 
nally, the  tests  should  be  conducted  over  the  animal's  life- 
time to  better  approximate  human  exposure. 

NCI  has  developed  standard  testing  guidelines  to  be 
used  by  commercial  labs  under  NCI  contracts  to  test  environ- 
mental chemicals.     NCI  officials  hope  that  these  guidelines, 
issued  in  January  1975,  will   (1)  make  research  results  more 
comparabl e ^nd  more  applicable  to  humans,    (2)  increase  the 
tests'  senaflt  iv  i  ty ,  and  (3)  provide  better  data  on  which  reg- 
ulatory agencies  can  act.     In  addition  to  prescribing  animal 
care  standards,   the  guidelines  call   for  at  least  2  doses  to 
be  given  to  50  animals  of  each  sex  and  each  of  2  species. 

NCI  has  shared  these  guidelines  with  other  Federal 
agencies  and  at  least  two  of  them--EPA  and  NIOSH — have  pro- 
vided for  consideration  of  ^hese  guidelines  in  some  of  their 
test  procedures.     None  of  the  agencies,  however,  has  offi- 
cially adopted  the  guidelines  as  a  basis  for  carcinogenicity 
testing.     Some  agency  officials  even  question  the  need  for 
such  guidelines,  stating  that  each  test  should  be  designed 
individually.     NCI  believes  that  the  guidelines  describe 
many  features  which  are  common  to  al 1 "well-designed  and 
properly  conducted  long-term  animal  studies  and  which  need 
to  be  considered  whenever  a  carcinogen  test  is  planned  or 
undertaken.     Chapter  4  discusses  some  of  NCI's  problems  in 
designing  teats  for  use  by  regulatory  agencies. 

Before  the  NCI  guidelines  were  developed.   Federal  agen- 
cies had  no  common  guidelines  for  testing  chemicals  for  their 
carcinogenicity.     EpA  had  proposed  guidelines  for  testing 
pesticides  which  called  for  2  species,   3  dose  levels,  and 
between  25  to  50  animals  of  each  sex  and,  species  per  dose 
level.     The  Natianal  Academy  of  Sciences,  under  contract  to 
EPA,  recommended  2  rodent  species,   tested  at  several  dose 
levels,  with  40  to  50  animals  of  each  sex  surviving  the  high- 
est dose.     An  international  cancer  group  recommended  at  least 
two  species  (one  of  which  should  be  a  nonrodent  mammal),  one 


1^ 


1 '  ■  f 

'  I 

cluQo'  lovol  1/  (tho  mjhiiot  doQo  toloratoci  by  tho  anlmalo), 

onoufjli  tinimalo  to  yioIcJ  roaoonabiy  olgnlf leant  rooulto. 
An  t'UA  ^ndvlBory  coininl^ttpo  ouggoBtod  two  rodont  opocloa 
toatf?d  at  ooveral  ddae  ievoio,  Inciudlng  one  which  wouid 
yield  tho  most  tumoro,  but  did  not  oay  how  many  anlmaiB 
should  bo  uoed . 

Past  regulatory  actions  have  been  based  on  reoults  of 
research  conductorJ  under  a  wide  variety  of  protocols.  For 
example,  the  an Imal t gd leo  whlch^conclualvely  linked  vinyl 
chloride  to  a  rare  itbrm  of  liver  cancer  Included  three  ape- 
cles  and  seven  do^e  ^eyels.     EPA  on  the  other  hand,  propos- 
ing to  limit  the  amount  of  benzidine  in  water,  cited  several 
studies  to  establish';  the  carcinogenicity  in  animals  and  hu- 
mans, but  relied  pn  an'  animal  study  which  included  only  one 
species  and  one  dose  level  through  a  route  of  administration 
(injection)  not  normally  experienced  by  the  public.  2/ 

Incomp l^e t e  and  in.appropr  late  d a ta 

In  some  cases,  the  ex peri mental  data  available  to  the 
regulatory  agency  is  pot; as  complete  or  appropriate  as  neces- 
sary.    For  example,  the  'first  link  between  vinyl  chloride  and 
cancer  came  in  1970  when  a  scientist  reported  tumors  in  rata 
exposed  to  extremely  high  doses  of  the  chemical.  Although 
these  results  were  statistically  valid,   they  were  not  viewed 
with  alarm  because  the  cjoncentration  of  vinyl  chloride  was 
near  the  explosive  1  irpi t;  and  was  not  likely  to  be  found  in 
industrial  situations.;,  Similarly,  a  U.S.  court  of  appeals 
denied  EPA's  proposed  jban  on  dumping  asbestos  into  the  drink- 
ing water  of  Lake  Superior  because  EPA  could  not  prove  that 
asbestos  causes  cancer  when  ingested.     The  carcinogenicity 
of  inhaled  asbestos  has  been  documented  ^or  about  40  years. 

Many  chemicals  have  been  reported  to  cause  tumors  in 
test  animals,  but  regulatory  agencies  are  hesitant  to  base 
any  action  on  a  single  test.     The  1970  report  to  the  Surgeon 
General  recommended  that  the  test  designs  provide  for  repro- 
ducioilityofresults. 


1/Tne  international  group  considered  it  advisable  to  test 
more  than  one  dose  level. 

2/As  of  May  27,   1976,   this  proposal  was  still  pending.  See 
pa^e   24   for   more  i  iformation  on  EPA's  proposed  benzidine 
s tandar d  . 
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Pred io t inq  humftn  roaponao 
l^rom  an  ImqrToHto  " 

A  crltic<\l  problem  In  roo^ilAtlncj  oorcinoqonn  la  trying 
to  prodlot  the  human  rlak  of  OHpoouro  to  omall  lovola  of 
ohcMolcala  sololy  on  tho  baaia  of  rooulto  of  onlmol  tonts, 
Tho^imltod  otato  of  tho  ort  rootrlcta  aciontif icolly  aound 
regulation, 

1  Convon t  iondl  1  y ,   to-K  icoloo  io ta  have  appl  iod  '* aa f  o  ty  f  ac- 
toraV   to  animal  toat  reaulta  and  have  aaaumed  that  an  ani- 
mal'a  reaction  would  not  differ  from  a  person's  reaction  by 
more  than  that  factor,     NCI 'a  paoociate  director  for  carcino- 
gen eoi  a  has  quest ionod  who ther   thia  aaf e ty  procedure  can  bo 
applied  to  cancer  riaks  bocauao  of  the  differencea  between 
cancer  and  other  diseases . 

The  validity  of  teats  on  laboratory  animals  ia  moat 
eaa ily  accepted  when  people  are  oxpoaed  to  the  chemical  in 
the  aame  way  the  test  animala  were  p     However ,  people  are 
expoaed  to  pr ac t ical ly  all  chemicala  at  such  low  levels  and 
for  such  long  periods  that  an  impractically  large  number  of 
animals  ia  needed  to  produce  atatiatical ly  valid  reaulta 
under   thoae  conditiona.     To  further  complicate  the  matter, 
a  peraon'a  reaction  to  a  chemical  may  be  different  than  an 
animal'a  in  terma  of  abaorption,  diatribution  and  a to rage , 
metaboliam,  excretion  and  r eabsor p t ion ,  arrival  at  the  site 
of  action,  and  reaction  with  the  biological  receptor.  One 
analysia  of  the  atate  of  the  art  for  extrapolating  reaults 
of  animal  testa  to  people  cltncludea  tha t  there  ia  a  baaia  for 
compar  ing  *the  med  ian  mouae  to  the  med  ian  rat  to  the  med  ian 
dog  to  the  median  peraon.     But  the  report  warna  of  the  greater 
difficultiea  in  comparing  the  median  animal  to  the  not-so- 
average  peraon.  / 

At  congr esa ional  hearinga  held  in  1971  on  "Chemicals  and 
the  Future  of  Man,**  concern  waa  expresaed  about  unduly  fright- 
ening the  public  about  adverae  health  effecta  from  chemicala 
which  had  been  commonplace.     A  Houae' Appropr ia tiona  Comjnlttee 
report  gave  some  examplea  of  how  much  of  a  banned  subatiance 
a  human  would  have  to  conaume  to  receive  amounta  comparable 
to  those  g  iven  t^.  ex  per  imen  tal  an  imal  s  .     The  pur  poae  of  the 
examplea,  all  of^which  dealt  with  carcinogenic  food  additivea 
banned  by  FDA,  was  to  translate  abstract  scientific  studies 
into  their  real-life  equivalents.     According  to  the  Commlt- 
tee'a  report: 

— An  adult  would  have  to  drink  from^38  to  552  bottles 
6f  aoft  drink  each  day  to  get  a  comparable  amount  of 
cyclama te  tha t  caused  cancer   in  m ice  and  rats. 
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poruon  would  hflve  to  drink  250  qufirtu  oC  vermouth 
uaoh  d«y  to  got  a  ooinparablo  amount  of  oil  of  oi^lamun 
tttnt  caUEiod  oAnoor  in  rata. 

•--A  pocQon  would  have  to  drink  613  bottloo  of  root-boor- 
flavored  aoda  or  oat  220  Poundo  of  hard  candy  each  day 
to  got  an  amount  of  oafrolo  comparable  to  that  which 
(^cutaed  cancer  In  rate. 

Factor 0  other  than  Public  health 

The  1970  report  to  the  Surgeon  General  atatedi 

"Any  substance  which  is  shown  conclusively  to  cause 
tumora  in  animals  should  be  considered  _9c|rcinogenic 
and  therefore  a  potential  cancer  hazard  for  man 
*  *  *   (and)   no  level  of  exposure  to  a  chemical 
carcinogen  should  be  considered  tox icoiog ical 1 y  in- 
slijnlflcant  for  man.     For  carcinogenic  agents  'a 
aafe  level  for  man '  cannot  be  establ ished  by  ap- 
plicatlon  of  our  present  knowledge," 

Strictly  applying  this  criteria,  any  chemical  that  causes 
cancer  in  animals  would  be  presumed  to  cause  cancer  in  people, 
regardless  of  level  of  exposure.     But  in  some  cases,  laws  re- 
quire regulatory  agencies  to  consider  more  than  the  carcino- 
genic risks  of  a  chemical,     When^ consider ing  whether  to  ap- 
prove a  drug  for  marketing,  fOA  weighs  its  benefits  against 
any  safety  risks.     For  example,  some  drugs  used  to  treat  can- 
cer have  also  been  shown  experimentally  to  cause  cancer. 
Certain  drugs  used  to  treat  severe  heart  conditions  are  also 
carcinogenic.     But  FDA  has  determined  that  the  immediate 
benefits  from  those  drugs  outweigh  the  potential  risks. 

Likewise,  EPA  considers  the  benefits  and  dangers  to  the 
puollc  healtfji  and  welfare  from  the  use  of  pesticides.  The 
Federal  Environmental  Pesticide  Control  Act  of  1972  (7  U.S.C. 
136)  defines  the  "unreasonable  adverse  effects  on  the  environ- 
ment" of  a  pesticide  as  "any  unreasonable  risk  to  man  or  the 
environment,  taking  into  account  the  economic,  social,  and 
environmental  costs  and  benefits  of  the  use  of  any  pesticide," 

Since  January  28,  1975,  the  Office  of  Management  and 
Budget  has  required  that  agencies  of  the  executive  branch 
consider  the  inflationary  impact  of  major  legislative  and 
regulatory  proposals. 

In  revising   its  permanent  standard  for  vinyl  chloride, 
OSHA  decided  that  no  detectable  level  should  be  allowed  in 
the  workplace.     After  receiving  industry  views  on  the  costs 
of  compliance  and  a  consultant's  report  of  the  economic 


Imjiflot  of  thw  propoouil  utflndanl,  oaim  ralaud  tho  pcKinluulhle 
Uvol  to  I  p«rt  pec  million.    oailA  did  not  clnlin,  iiowovgr, 
thftt  I  part  poc  inlllton  w«u  t\  a«fo  Uvol  at  OKiJoauro  to 
vinyl  «FUoc  Ul« , 

Uotjulatory  oijoncloo  aloo  conoldbr  tho  practicality  ot 
their  prppoaod  nctlono,  Including  tho  atato  of  tho  art  of 
analytical  and  dotoctlon  oqulpmont.    Whon  KPA  iJovolopod  a 
atandard  for  aoboatoo  in  tho  air»  an  important  conoldoration 
wao  tho  lack  of  QatioCactory  mothodo  of  rtioaaurlng  aobootoo 
OfniBflionfl.     As  a  rooult,  the  aobestos  standard  wao  not  writ- 
ten in  terma  of  numerical  valuoay   inotoad,  it  limited  via- 
JLblo  omiaaiono  and  required  certain  manufacturing  technlcjuoa 
to  reduce  those  omiaaions. 

Federal  acjoncieo  ohould  coAsldor  these  factors,  whon 
properly  authorized  and  documented,   in  deciding  on  regula- 
tory action  against  carcinogens.     It  is  important  for  tho 
public  record  that  the  documentation  show  the  impact  of  tho 
regulation  on  the  public  health,  as  well  as  on  the  other 
factors  considered. 

DIFFERENCES   IN  PUBLIC 
EXPOSURE  TO  CARCINOGENS 

If  a  carcinogenic  chemical   is  not  banned,  people  may  be 
exposed  to  it.     p^spite  dl£,ferences  In  the  degree  of  such 
exposure,  scleati^ts  have  not  proved  that  any  exposure  is 
harmless.     Therefore,  the  public  faces  some  risk  of  getting 
cancer  when  car  c  inogen ic  chemicals  are  not  banned . 

In  its  comments  on  this  report  (see  app ,  I),  HEW  stated 
that,  although  it  may  be  true  that  any  exposure  to  a  chemical 
carcinogen  will  cause  cancer  within  the  exposed  population, 
the  risk  or  probability  that  cancer  will  occur  -may  very  well 
be  related  to  exposure  levels.     HEW  said  that,  when  exposure 
cannot  be  completely  eliminated  or  the  benefit  is  deemed  to 
outweigh  the  risk  from  exposure,  efforts  must  be  made  to  es- 
timate the  upper  limits  of  risk  from  specific  levels  of  ex- 
posure using  the  best  evidence  obtainable  by  applying  cur- 
rent research  tools,     HEW  also  recognized  that  current  ani- 
mal test  procedures  do  not  provide  a  quantitative  assessment 
of  the  hazard  to  exposed  human  populations  which  would  be  re- 
quired to  resolve  certain  regulatory  needs  and  questions. 

We  selected  two  chemicals  that  NCI  has  concluded  to  be 
known  human  carcinogens- -asbestos  and  benzidine- -to  deter- 
mine how  the  public  is  being  protected  from  them.     We  found 
varying  degrees  of  regulation  over  the  two  chemicals  for 
var  ious  reasons . 


AHhwatoH  lofttrw  to  A  family       hydriitml  fllUc^toH  th^t, 
when  pruHhwd  or  pnniosB^tl,  Huprtrnte  Into  fluHlhlo  Plhtsrw. 
Only  MlK  oC  thi)  iimny  auhoaton  nilnocrtUi  rtre  of  uommorulrtl  lm«' 
portfluao,  ^ 

Aoboiiton  la  uaotl  In  ovor  3,  000  producto,  and  in  11)72 
oyor  1100,00^)  tono- wore  uood  In  the  tin  I  tod  flt«toQ,     The  ron-. 
ulatory  aooncloo  wo  revlowod  all  oonoldor  aaboatoo  to  bo 
.cnrcinogonic,  but  thoy  coguUto  It  !lif  ferontly , 

^        On  Juno  7,  197.2,  OJJMA  opociCiod  a  numorlcal  atandard 
allowlncj  Qomo  apbuotoa  In  tho  workplace,     Whon  NIOSII  rocom- 
mondod  the  otnndard  to  09IIA,   It  concodod  that  the  atandard 
wao  bauod  on  tho  hoahth  hazarda  of  aaboatoBlg-.-a  typo  of  lunq 
Inipalrmont— and  not  cancor  ,  bocauao  there  wnn  Inaufficlent 
information  to  aet  a  standard *to  prevent  lunn  cancer  unloaa 
the  atandard  waa  zero.     Thio  ia  conaiatent'  with  NCI*a  belief 
that  no  level  of  oxpooure.  to  a  carcinogea  ahould  bo  conaidered' 
aafe  for  humana.     However,  on  January  29,   1974,  OSHA  required 
that  workera'  expoaure  to  14  other  chemicala  it  conaidered 
to  be  carcinogena  be  reduced  to  tho  maximum  extent  practical. 

In  October  1975  OSHA  propoood  lowering  the  permiaaible 
level  of  aabeatoa  in  moat  workplaces  by  90  percent,  recogniz- 
ing the  cancer  r iak  of  aabegtoa  in  the  workplace  and  the 
technplogical  and  economic  factora  which,  OSHA  reaaoned,  had 
prevented  auch  a  regulation.     If  enacted,  the  new  regulation 
would  allow  up  to  0.5  fibers  of  aabeatoa  per  cubic  centimeter 
of  air  in  the  jsto-ApIace,  averaged  over  an  8-hour  work  period. 

On  April  6,   1973,   EPA  developed  a  standard  for  aabeatoa 
in  the  air.     The  asbestos  standard  waa  not  written  in  terms 
of  numerical  values,  as  is  the  OSHA  standard  for  asbestos, 
bub  instead  it  limited  visible  emiaaiona  and  required  cer- 
tain manufacturing  techniques  to  reduce  those  emissions.  An 
important  consideration  in  the  EPA  atandard  was  the  lack  of 
satisfactory  methods  of  measuring  asbestos  emissions.  There- 
fore, the  standard  was  not  based  on  a  "safe"  level  of  emis- 
sion. 


In  January  1972  EPA  tried  to  ban^the  dumping -of  aabes-  - 
tos  into  the  drinking  water  of  Lake  Superior  because  asbestos 
was  a  carcinogen.     A  U.S.  court  of  appeals  denied  this  ban, 
however,  because  EPA  could  not  prove  asbestos  causes  cancer 
when   ingested,  although  the  carcfnogenici ty  of  inhaled  as- 
bestos has  been  documented  for  40  years. 

On  September  28,   1973,  FDA  proposed  several  regulations 
to  restrict  the  use  of  asbestos  filters  for  drug  manufactur- 
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food,       rt  to^^^\  or  ilriKj  lnt|v»3t1  i«nt ,  or  In  Um\         tlvu'i  imuK- 

l<»tiontt  hwo^Un^  U  «l;f<i;a«^  ihf^l-  ll  tjoultl  not  prov^^  t;h^t  ^m- 
b«)fl.to«  W(ia  pf^aent  In  fchonu  Hulmti^ruTwH  or  tJuit,  c^W" 
boBtoM  ortUrttul  (Jrtnowr.  tlldf  howovoi  ,  iMJiju | ^ (.o  {-Uti  uMt^  or 

aHhuMt(')u  t  i  I  tor  t)  tor  iiuiiuM'rU)  tiu'  ifvi  dr  u<|m  luutd  tor  in  jt^^M  loo 
in  huin(ir)u.  * 

QVtiC  utrttuil  that  fiuhoutou  iu  iw  «  luiiniitjr  ol:  cunuiniior 
procJuotM  It  tu  ruuppnulblo  for  rtitjulti fclnci #  hut  It  \\iMi  not 
IdontlfAtiO  upoclfla  pcoiUiuttw    CVViC  tlooa  not  plan  to  rt^jti"  ' 
late  ±h0  uao  ot!  aiik)OHtoH  in  aonnumur  proiUiutM  until  aonHUUi- 
able  jrutiunrob  Ui  oompli)tu(1  in  tho  ^rott. 

Tho  Govornmon  t  la  d  tudy  incj  who  thor   i^nqo  a  to  J  anbciti  ton  ^ 
can  ofluao  uancor  ,     Moprouontat  Ivoa  tcoin  uovot^l  I'odorcU  ^«ion- 
cioa  duvolopiid  a  tout  protocol  ,  •  and  on  Juno  JO,  1U7^,  NIk)il!i) 
'awardod  two  contractu  Cor  llCotimu  inqoution  ntudlou  In  ratu 
and  hainatora.     Tho  otUdioo  art)  to  run  for  4  yonrn  at  nn  oo- 
timatod  total  coot  of  about  $2,9  million. 

Benzidine  . 

Bonzldino  occurs  as  white  or  alightly  reddish  crystals 
or  loaflQta  or  as  a  crystalline  powder.     Its  domestic  mar- 
ketable production   in  1972  was  1,^  million  pounds.  One 
source  lists  361  dyes  derived  from  benzidine  and  its  salts. 
In  addition,  it  appeared  as  a  contaminant  in  workplacoe  bo- 
fore  1974  and  asju-tQjLk^^  wa  ter  pollutant.     The  suspicion 
that  benzTHln^xlnduced  bladder  cancer  in  workers  was  reported 
before  1940, 

OSHA  recognized  both  the  animal  and  human  carcinogenic- 
ity of  benzidine  arid  included  it  as  1  of  the  14  chemicals  it 
regulated  in  January  1974,  Under  these  regulations,  workers 
can^only  handle  benzidine  in  a  closed  system — one  where  ben- 
zid^fie  is  not  released  into  the  work  environment, 

jf 

EPA  recognized  the  potential  for   increased  water  pollu- 
tion from  benzidine  and  listed  it  as  a  toxic  water  pollutant 
in  July  1973,     In  December  of  that  year,   it  proposed  an  ef- 
fluent standard  to  limit  the  discharge  of  benzidine  into 
navigable  wa  ters , 

CPA's  proposed  standard  would  have  allowed  each  us^f 
of  benzidine  to  dump  up  to  1  pound  a  day-  into  the  water. 
The  amount  each  user  could  dump  would  depend  on  the  char- 
acteristics of  the  waterway  but  not  on  the  n^Limber  of  users 
dumping  into  that  waterway,    ,The  method  used  to  derive  that 
standard  was  designed  to  determine  a  level  of  discharge  which 
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would  result  in  an  "acceptable  level  of  risk"  to  people.  The 
actual  standard  was  derived  by  extrapolating  animal  test  data 
using  what  EPA  called  conservative  statistical  methods.  The 
method  defined  "acceptable  level  of  risk"  as  less  than,  one 
^•^se  of  tumor  induction  per  million  people  exposed  over  an 
ent i generat ion  to  drinking  water  from  supplies  derived 
from  waters  contaminated  with  the  maximum  permitted  concen- 
tration of  benzidine.     NCI's  associate  director  for  carcino- 
genesis commented  on  the  specifics  of  EPA's  supporting  argu- 
ments for   the  standard,  concluding  that; 

"*    *    *   an   extremely    inadequate,    poorly  documented 
experiment    (carried   out   a  quarter   of   a  century  ago) 
was   used,    without   any  attempt   to   further  investigate 
Its   meaning,    as   a  basis   for    the  estimate  of  exposures 
to   a    larje   human   population   to  one  of   the  most  effec- 
tive presently   known  hyman  carcinogens." 

The  NCI   cWticial    referred   to  more   recent   NC I - s uppor t ed  studies, 
cited   bat    not   used  oy   EPA  to  develop  the  proposed  standard, 
which   would   have   resulted   in  a    lower    standard   for  benzidine 
d  1  sc  h  a  r  g.e  . 

Althou.-}h   EPA   had   not    issued    final    regulations   for  benzi- 
dine  as  of   May   2  7,    1  9  76,    it   has  been  considering  changing 
the  proposed  acceptable   limit.      Nevertheless,   EPA  maintains 
that  :  ' 

•    •   extrapolation  methods   should  provide  reasonable-,-' 
assurance   that    the   true   carcinogenic   risk  at   the  level 
identified   in   the  standard  will   not   be  greater    than  the 
risk   calculated  at    that  level." 

L'JNCLUSI  .>NS 


Trie    puhlir    is   feeing   exposed   to  carcinogenic  chemicals, 
in    add  It  ion,    new  tfiemicals  which   may   be  carcinogenic  are 
enter  inq    the  environment    because    in   some   cases  there    is  no 
pfcmatket    testing   and    in   other    cases  the   premarket  testing 
that    IS    ifjne    is    insufficient.      For    example,    not    all  premarket 
restin_}    )f    fowd  additives  has    included   appropriate  long-term 
ttr-^is    that    cancer   experts  agree   are  necessary  to  determine 
a   t-hemicai's  carcinogenicity. 

Fvpn    If    all   chemicals   receive    lonq-term  tests,  agencies 
n\d  J    nave  ^roDlems   accepting    and   a  pp  lying    the    results   of  those 
t>^kts    r>    people   because    (  1)    NCI    has  only    recently  devel  oped 
Tini-njrp   r^^r    .)Jid*^li'.ps    for    determining    a   chemical's  carclno- 
-)^-  1    I'r    ^^"^     fhpf    agencies    ha^e   n,>t    offwially   adopt  ed  them 
as    a   r.d-.s    t  >i      ar     innge-^i.  if^    r    e;  r  i  n  ^   and    {2\    there   are  no 
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scientific  principles  to  help  Federal  agencies  apply  animal 
test,  results  to  humans.     The  appropriate  Federal  acjenciG5: 
»hould  cooperate  to  resolve  these  issues  in  a  manner  con-  J 
sistent  with  the  best  available  scientific  knowledge. 

As  a  result  of  the  problems  agencies   face  in  identi- 
fying carcinogenic  chemicals,  some  are  not  regulated  at  all 
while  others  rece  ive  inconsistent  regulation.     A  uniform 
Federal  policy  on  how  to  identify  and  regulate  carcinogens 
is  needed*     Some  of  the  issues  which  we  believe  should  be 
included  in  such  a  policy  are  the 

--information  needed  to  protect  the  public, 

--chemicals  that   should  be  tested, 

--test  guidelines   that   should   be  followed, 

--way   test   results  should  be  evaluated, 

--feasibility  of   allowing  exposure  to  carcinogens 

wrjich  wuulJ  result  in  "acceptable  levels  of  risK"  for 
the  {.)  J    I  I  c  ,  and 

--factors  ottier    tl)an   public  health  that    should   be  con- 
sidered . 
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CHAPTER  4 

NCI 'S.  PROGRAM  FOR  TESTING  CHEMICALS 

NCI  is  the  only  Federal  agency  that  routinely  tests  large 
numbers  of  chemicals  for  carcinogenicity.     Until  recently, 
NCI*s  efforts  had  not  given  regulatory  agencies  much  of  the' 
scientific  data  necessary  to  control  or  eliminate  chemical 
carcinogens  because   (1)  chemicals  NCI  tested  were  not  always 
of  the  highest  priority,    (2)   regulatory  agencies  did  not 
agree  on  what  type  of  data  they  needed  to  make  decisions, 
and    (3)    NCI  only  recently  developed   a  formal  system  to  advise 
regulatory   a<jencieS  on   the  carcinogenicity  of  chemicals 
tested.   

The  Con'^ffcfss,    tnruagh   the   National    Cancer    Act   of  1971, 
intended  that   the   Director   of   NCI  assume  a   leadership  role 
in   t  f\e   Federal    Government's  t^ftorts   against   cancer   and  coordi- 
riate  other    Federal   and  non-Federal   programs.      Recently,  the 
NCI    Director   has  been   trying   to    involve   the  major  Federal 
agencies   in   a  coordinated   program  for    identifying   and  regulat- 
ing  care  1 noge  n  S  . 

TH^CAHC  I  NOGENES  IS  PROGRAM 

At    the   request   of   the   National    Advisory  Cancer  Council, 
NCI's  principal   advisory  gro^jp,   NCI   developed   a  formal  car- 
cinogenesis   program   in    1968.      This  program   evolved   from  other 
NCI    activities    that   had  been  operating   since    1961.      The  pro- 
gram  IS   now  composed  of   five  coordinated  approaches: 

--Identifying   and  characterizing  population  groups 
at   risk    for   different  cancers. 

--Identifying  carcinogenic  activity  of   selected  chemi- 
cals by   animal  testing. 

--Developing   and   selecting   biological    models   for  animal 
testing,    for    the  characterization  of  carcinogenic 
processes,    and    for    correlation  with  people. 

--Identifying   processes   required   for   c ar c  l  noqen l c  ac- 
tion of   Selected  chemicals  at   target   points  for 
corrective  measures   in  people. 

--Developing,    applying,    and  evaluating  corrective 
iTiedsures   for    people   and   the  environment. 

NCI    stated    that    in    fiscal    year    1974    it    spent   a  boat  5100 
m 1 1  1  1 1  >  n   on   environmental   carcinogenesis;    of    that  about 
$38   million   was    for    the   carcinogenesis   program,  including 
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$9.5  million  for  animal  testing  contracts.     In  fiscal  year 
1975,  NCI  spent  about  $44.5  million  for  the  carcinogenesis 
program,   including  about  $9.3  million  for  animal  testing 
Contracts.     Animal  testing  takes  about  3  to  4  years  from 
start  to  finish ^and  costs  from  $150,000  to  $205,000  for  each 
chemical.     On  tlie  basis  of  fiscal  year  1975  funding,  NCI  can 
only  add  about  50  to  60  chemicals  to  the  program  each  year. 

CHEMICAL  SELECTION 

In  view  of  NCI's   fiscal   constraints  and  the  universe 
of   untested  chemicals,  some  of  the  chemicals  being  tested 
for   carcinogenicity  are  of  questionable  priority  because 
their   production  or   use   Is  limited  or   the  public  exposure 
is  m-inlmal.     For   example,    In  October    1971  an  NCI  contractor 
began   testing  Dulcin  under   a  project  designed  to  test  chemi- 
cals commonly  used    In  commerce   and    Industry   for   their  carcino- 
genicity.    According  to  the  contract,   NCI  hoped   that  the 
regulatory  agencies  would  use  the  data  to  eventually  eliminate 
those  chemicals  found  to  be  carcinogenic,     Dulcin   Is  a  non- 
nutrltlve  artl^Flclal   sweetener   which  FDA  banned   in  1950  because 
it  caused   liver    tumors    In  rats.     An  NCI  official  explained 
that* It   Is  being   tested  to  see    If    Its  carcinogenic  effect 
can^be    inhibited  by  another   chemical,   arglnlne  glutamate. 

Another   NCI  contractor   began   to  test  Amlben,   an  herbi- 
cide,   in  December    1971.     The  contractor  stated  that  the  test 
required  more  of   the  chembcal   than   the  manufacturer  normally 
produced    in  a  year.     NCI  officials  said  that  Am i ben   Is  a 
possible   future  replacement  for   existing  herbicides. 

Another  NCI  contractor    Is  testing  plant  extracts  and 
fractions,   which  are  used  as  herbal   folk  remedies  by  geo- 
graphically and  culturally  restricted  societies,  such  as 
those    found    In  South  Africa,    the   island  of   Curacao,  and 
some  areas  of   South  Carolina. 

According   to^NCI  officials,   the  carcinogenesis  program 
as  a  whole  has  many  needs   for   bioassay  which  may  result  In 
materials  with   limit ed  human  expos  ur  e  be  1 ng  an  Imal   tested . 
As  an  example,    they  cited  studies   to  establish  how  a  chemi- 
cal  reacts    In  humans  whicph   frequently  require   testing  sub- 
Stances  which  do  not  exist  as  such    In  the  environment. 

Selecting  chemicals  to  test  now  involves  a  formalized 
system  with   Input   from  several   sources.    Including  NCI, 
other    Federal   agencies,   contractors,   and  other  interested 
non-Federal  groups.     A  comm Ittee  reviews  all   the  relevant 
data  about  a  suggested  chemical   before  deciding  whether  It 
should  be   tested.      It  does  not,  however,    rank  chemicals 
according    to  any  priority.     Because  of   the   newness  of  the 
system,   we  did  not  evaluate   its  effectiveness. 


552 


5G8 


NCI  TEST  DESIGNS 

NCI, should  conduct  its  animal  tests  so  that  the  appro- 
priate regulatory  agency  can  use  the  results  to  protect 
the  public  from  carcinogens.     As  discussed  in  chapter  3,  the 
regulatory  agencies  have  not  agreed  -on  a  set  of  standards, 
or  minimum  guidelines,  for   testing  suspected  carcinogenic 
chemicals.     NCI  officials  believe  that  their  animal  testing 
guidelines,  also  discussed   in  chapter  3,  will  provide  a 
scientific  base   for   regulatory  action  on  suspected  carcino- 
gens . 

Other   NCI  officials  stated   that    regulatory  agencies 
might   need  more    indepth  and  extensive  studies   to  s  uppo  r  t 
regulatory  action.     One  NCI  official   explained   that  the 
NCI   testing  program   is  merely  a  screening  process   to  iden- 
tify  suspected  carcinogens.      He  explained   that  NCI  would 
have   to   spend   twice   as  much   time   and  money   to  make  the 
types  of  animal    tests   that   the  regulatory  agencies  indi- 
cated would  be  needed.     For   example,   NCI  would  have  to 
test   more  dose   levels   to   identify   (1)   any  dose-response 
relationships   and   (2)   what  happens  to  the  chemical    in  the 
body    in   terms   of    absorption,   excretion,   and  metabolism, 

Shor  t-term  testing 

Proper   animal    testing  of   suspected  carcinogens  re- 
quires considerably  mo re  respurces  than  NCI  has  made  avail- 
able.    Therefore,    researchers   have  become    interest ed  in 
using   tissue  culture   to  develop  i_n  vitro   1/models   to  screen 
selected  chemicals.     According   to  NCI  oTfTcials,    such  pro- 
cedures, compared  to  current  animal    testing,  should  require 
less    time   and   money;    require  only  small   samples  of  test 
chemicals;    and  be  as   reliable,    sensitive,   and  practical. 


1^/Literally,    "within   a   qlass."    in   this  context    referring  to 
tests    in  which   animal    or    human   serum   is  extracted  and  grown 
in    tissue  culture,   where    it    is  exposed   to   test  substances 
(viruses,   chemicals).      If   carcinogenic,    the   substance  will 
Kill    the   cells   or    cause   them   to  grow  abnormally. 
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Ot;her  i types -Qf  srfort-^term  tests  1/  are  I  eing.  cdn^ idercd  • 
t<fe.Ald<^in  identifying  carc-ir\%ge/js,     FDA  uses'  in  vitrp  testing 
^to/deterinine  potential  adverse  effects  of^ac'cirresV'FDA 
aka.ted*  th^t  it  has' Aoupd  good  correlatio^n  tettween  in.  yitro 
and  an i ma  1  tests  whek  Eising  virCises  but  npi  JbhemicaTsr  uCl 
ftiis /assigned  a  high  pr  iorlty^  t*o  studying  tnes^e*^  shor  £-term  , 
test;  ^y  sterns ,     It  hoies' that*, a  battery  of  these^  tests  can' 
be  de.ve loped  .a/^^va^idat©^  by  ^  "^'^^^  ^ 

ing  the  ^^nimalTj^^s*,  NCI 
oon  be  used ^t^^f^t esc t^'^ns 


In  addition  to  suppj.eme, 
hopes  the  short-^term  test 
to  help' selec  t  cberffical^s 


DISSfeMINATION  OF  IN 


animal  ^eS^ 


W'Wen  the  animal  "tests  are  complete4 .  *^I  does  not 
evaluate   the  human  cancer'  V  I  sk^  o  f   thfe  chemicals  tested^, 
Rather  ,   NCI   sc^^ntists   usually  vi^  their   role  as   that  of 
providing  hard  olata   from  the  experiments  and   letting  others 
diraw  their  own  conclusions. 


As  a  result   of   our  discuS'sipns  with  NCI  officials  in 
July   1974  concerning  dissemination  of  research   results  to 
regulatory  agencies,   NCI  developed  a  "memorandum  of  alert" 
to  notify  the  agencies  of  positive  carci  nogen  i  c  findings 
before   the  conclusive  test   results  are  available.  In 
March   1975  this  was   used  to  notify  EPA,   FDA,   and  NIOSH  of 
the  carcinogenic   hazards  o^  tr  Ichloroethy lene ,   a  chemical 
used  mainly  as  a  degreas  ing  "^agent    in  the  metal  industry 
and  as  a  solvent   and  dry  cleaning  agent   in  the  clothing 
Industry.     It   is  also  used   to  extract  certain  substances 
from  foods ;   for  exampl e ,  to  remove  caffeine  to  produce 
decaffeinated  coffee.     More  than  600  pillion  pounds  of 
the  chemical   are   produced    in  the  United  States  each  year; 
as  of  June  1,   1975,    none  of   the   involved  regulator y  agen- 
cies had  acted  on  the  "memorandum  of  alert"   to  further 
regulate   the  chemical  because   they  did  not  have  conclu- 
sive results. 


1/These    include   an   in  v  ivo-  in  vitro   test    in  which  pregnant 
*  animals  are   injected   with  test  chem  ica 1 s ,    the  embryo  is 
r  emoved  ,   and  the  embr  yo  cells  are  grown   in  culture.  If 
the  cells  become  malignant,    they  are  re  implanted   in  another 
animal   to  develop    into  tumors.     Another   short-term  test 
being  considered    is  a  mutagenicity  screen,  by  which  a  chemi- 
cal's ability   to   induce  genetic  change  can  be  easily  deter- 
mined.     Because  mutagenicity  and  carcinogenicity  may  be 
closely  related,    researchers   hope   this  screen  will  detect 
carclnogeps  as  easily  as  mutagens. 
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According  to  an  NCI  official,  the  normal  method  of  re- 
leasing test  results  in  journals  or  at  symposia  had  created 
problems,  NCI  has  therefore  proposed  a  technical  reporting 
series  to  contain  comprehensive  information  on  each  chemical's 
exposure,  use,  and  production,  as  well  as  a  detailed  explana- 
tion of  test  procedures  and  results.  NCI  issued  such  a  re- 
port on  trichloroethylene   in  February  1976. 

NCI   COORDINATION  EFFORTS 

Section   407  of   the  National   Cancer  Act  of   1971  requires 
the  NCI  director   to  develop  a  cancer    research  program  that 
would   be  coordinated  with  related  programs  of   the  other 
research    institutes  and  other   Federal  and  non-Federal  pro- 
grams,    with   regard   to  cancer -caus ing   chemicals,   NCI  has 
(1)    sponsored    the   Interagency  Collaborative  Group  on  Environ- 
mental  Carcinogenesis,    an    informal  group  of  m  idd 1 e -man ageme n t 
officials  of   several   Federal   agencies,    (2)   participated  in 
HEW s   Committee   to  Coordinate  Toxicology  and  Helated  pro- 
grams,   (3)   met  with  the  heads  of    five  other  agencies  con- 
cerned  with  environmental    and   chemical   carcinogenesis,  and 
(4)    organized   a   formal    Interagency  Coordinating  Committee 
for    the  National   Cancer    Program.      NCI   has  also  provided 
general   advice   to   the  Congress;    other    Federal  agencies; 
and   representatives  of    industry,    consumer   groups,    the  news 
media,    and   the  public  on  cancer -caus  i  ng  substances. 

These  efforts  have  been'*useful   but  have   failed  to 
bring   about   a   uniform  Federal   policy  on  chemical  carcinogens 
or    achieve   the  degree  of   consistency   that  would  give  all 
segments  of   the  public   the  same  protection   from  carcinogens. 
As  shown    in  chapter   3,   workers'   exposure   to  asbestos  and 
>en2idine    is  controlled,   but   the  public  may  be  exposed  to 
the  chemicals    in  consumer   products,    the  air,  or   the  water. 

Ijneragency  Co  1  1  a  bo  r  a  t  i  v  e  G  r  o  up  on 
grw  j r onmen t a  1  Carcinogenesis 

This   group  was   set   up   in  January   1973   to   serve  as  a 
technical   discussion  group  of   ope r a t i ng - 1 e ve 1   agency  offi- 
cials^      An  NCI   official    serves  as   chairman.     The  group 
represents   18   agencies  but    is  not   chartered,   has  no  au- 
thority,   and  does  not   make   recommendations   to   the  agencies. 

HEW  Committe e   to  Coordinate 


HEW's  Assistant   Secretary   for   Health  set   up  this  group 
in  July   197J    to  provide   for    information  exchange,  coordi- 
nation,   resource-sharing,    and   ad v  i  ce -g  i  v  i  ng   by  HEW  agencies 
conducting   to x  i  co 1 og i ca 1    research.     The  Committee,  which 
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has  nine  member  agencies^  is  headed  by  the  NIEHS  Director 
and  has  addressed  a  variety  of  issues^  some  relating  to 
carcinogenicity* 

Group  of  six  agency  heads 

NCI  convened  this  group  in  August  1974  to  discuss 
problem  areas  of  environmental  and  chemical  carcinogenesis. 
The  following  agencies  were  represented:     NCI ^  NIOSHr  PDA, 
EPAf  1/  the  Nati9j:ial  Center  for  Toxicological  Research, 
and  tKe  Center  for.Disease  Control  (an  HEW  agency  respon- 
siole  for  providing  leadership  and  direction  in  the  preven- 
tion and  control  of  diseases).     At  that  meeting,   the  agency 
heads  decided  to  let  EPA  develop  a  national  policy  state- 
ment on  environmental  carcinogens .     As  of  Apr  11   1  ,  19  76 , 
a  policy  statement  .had  not  been  developed  (although  one 
had  been  drafted),  and  the  group  had  not  met  again. 

Interagency  Coordinating  Commit t ee  for 
the  National  Cancer  Program 

This  group  was  chartered  in  December   1974  to  assist 
the  NCI  Director   in  coor d  ina t  ing   Fede  r a  1  cancer  research 
programs  by  (l)  providing  for   information  exchange,  (2) 
reviewing  information  systems,    (3)  preventing  unnecessary 
duplication  of  effort,  and   (4)  promoting  joint-funded  proj- 
ects.    It  consists  of  18  members--9  from  within  HEW  and 
9   from  other   Federal  agencies,   including  FDA,   the  National 
Center  for  Toxicological  Research,  i^IOSH,  and  EPA,     As  of 
April   1,   1976,    its  only  meeting,   held  on  November   10,  1975, 
had  been  a  briefing  by  NCI  personnel  on  all  NCI  activities. 

CONCLUSIONS 

Because  NCI    is  the  only  Federal  agency  that  routinely 
tests  large  numbers  of  chemicals  for   their  carcinogenic 
potential  and  because  of   its  large  commitment  of   time  and 
money  to  each  chemical  be^g  tested,    it  should  be  certain 
that  the  most   important  chemicals  in  terms  of  use,  produc- 
tion, and  exposure  are  tested  first.     NCI  has  recognized 
this  problem  and  established  a  new  chemical  selection  proc- 
ess which  became  operational  during  our  review. 

We  recognize  the  other  aspects  of  NCI's  carcinogenesis 
program  and  the  need  to  answer  basic  questions  on  cancer 
causation,  but  the  routine  testing  of  suspected  chemicals 
to  determine  their  carcinogenicity  is  a  distinct  and  neces- 
sary NCI   f unct  ion  . 


1/EPA  was  respresented  by  two  senior  science  advisors. 
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The  key  to  the  set  of  guidelines  a  lab  will  fallow  when 
testing  for  a  chemical's  carcinogenicity  should  be  the  mini- 
mum requirements  of  the  agency  responsible  for  regulating 
that  chemical,     Dut  because  the  regulatory  agencies  have 
not  agreed  on  a  set  of  standards  or  minimum  testing  guide- 
lines, research  agencies  cannot  be  sure  that  the'regula- 
tory  agencies  will  act  on  their  results. 

NCI  should  conform  its  testing  guidelines,   to  the  ex- 
tent possible,   to  the  needs  of  the  regulatory  agencies. 

( 
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CHAPTER  5 

CONCLUSIONS,   AGENCY  COMMENTS  AND  OUR  EVALUATION, 

RECOMMENDATIONS,  AND  MATTERS  FOR  CONSIDERATION 

BY  THE  CONGRESS 

The  Congress  has  given  the  Federal  regulatory  system 
the  authority  to  protect  the  public  from  any  proven  carcino- 
gen.    In  some  cases,  such  as  those  involving  pesticides, 
that  authority  is  exercised  t^fore  the  carcinogens  can  be 
marketed;   in  other  cases,  such  as  those  involving  air  or 
water  pollutants,   the  Government  acts  after  the  carcinogen 
is   in  the  environment. 

Unfortunately-,  the  Federal   regulatory  system  has  only 
achieved  partial  success  because  (1)   Federal  agencies  have 
not  developed  a  uniform  policy  on  how  to  identify  carcino- 
gens,   (2)  most  regulatory  actions  can  be  taken  only  after 
the  carcinogens  are   in  the  environment  or  commercial  use, 
and   (3)   Federal   interagency  coordination  has  not  achieved 
agreement  among  the  agencies  charged  with  the  identifica- 
tion and  control  of  public  expo sure  to  carcinogens. 

The  regulatory  agencies  which  approve  chemicals  as 
safe  on  the  basis  of  manufacturers*    tests  do  not  require 
that  all  chemicals  be  tested  for   carcinogenicity.  There- 
fore,  some  commonly  used  food  and  color  additives,  drugs, 
and  pesticides  may  be  carcinogens. 

Although  many  chemicals  are  considered  as  potential 
human  care  inogens  because  of   their  effects  on  animals, 
regulatory  agencies  are  usually  hesitant  to  remove  them 
from  the  environment  or  even  to   limit  their  use.     Much  of 
this  caution  results  from  the  lack  of  agreement  among  Fed- 
eral agencies  as  to  what   findings  should  be  considered  valid 
indicators  of  human  carcinogenicity.     Federal  agencies  also 
have  to  be  aware  of  economic,   social,   and  other  effects  of 
their   regulatory  actions  against  chemical  carci  nog ens . 

Responsibility  for   identifying  carci  nogens  and  pr  ov  id- 
lr>g  the  scientific  basis  for   their   regulation  rests  mainly 
w4<h  NCI,   although  NIEHS,   FDA,   NIOSH,   and  EPA  sponsor  some 
animal   testing.     NCI's  activities  have  been  not  only  to 
identify  carcinogens  but  also  to  answer  many  basic  questions 
about  now  and  why  chemicals  cause  cancer.     NCI's  carcino- 
genesis program  has  selected  some  chemicals  of  questionable 
priority  for  testing. 
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The  regulatory  aqehcies  themselves  are  not  certain  of 
c*niora»S^  f?,^"^^  testl  or  general  carcinogenesis  prin-  ' 
ciples  they  will  accept.  ^Because  so  many  Federal  agencies 
ate  involved  in  carcinogenesis  research  and  regulation  and 
PpHor^?  "°  ""T'^^i  Federal/policy  on  these  matLrs  exisft, 
lltli^l  agencies  have  not  consistently  regulated  known  or 
carcinogens  or  adequately  acted  on  all  means  of 
public  exposure  to  known  carcinogens. 

troll  r^^'^i^^^''^"!"''^  ^°  cancer-causing  chemicals  can  be  con- 
^Ihin        K  '^^^^y  testing  before  the  chemical  is  mar- 

keted or  by  Government  testing  and  regulation  after  it  is 
marketed.     The  problem  has  been  to  develop  a  system  to  select 

!n  rprmi''.^'°P^^'^  -"i^als,  evaluate  the  results 

in  terms  of  people,  and  finally  develop  and   implement  regula- 
tions to  protect  the  public. 

If  a  carcinogenic  chemical   is  not  banned,   people  mav  be 
exposed  to  it.     The  exposure  may  be  limited,  but  scientists 
have  not  proved   that  any  exposure   is  harmless.  Therefore 
the  public   faces  some   risk  of  getting  cancer   when  carcino- 
genic chemicals  are  not  banned. 

AGENCY  COMMjNTS_AND_nijj_PVArnATI^ 

in   notifying   HEW  of  our    findings  and  conclusions,  we 
proposed   that   the  NCI   Director,   as  head  of   the  National 
Cancel:    Program  :  , 

--Provide   leadership  and  coordination  with  other  in- 
volved Federal  agencies  to  establish  a  policy  regard- 
ing the   Identification  and   regulation  of  carcinogens. 

—  Resolve  the  current    issues,    including    (1)   the  informa- 
tion needed   to  protect   the  public   from  carcinogens, 
(2)   the  chemicals  that  should  be  tested,    (3)   the  test 
guidelines  that   should  be  followed,  and   (4)    the  way 
results  should  be  evaluated  and  used. 

--Periodically  reevaluate  the  policy,  considering 
advances    in  technology,   changes   in  legislation, 
changes   in  social  and  economic  climates,  judicial 
rulings,   and  other  relevant  matters. 

1^  ^^so  proposed   that   FDA  have  all   approved  and  proposed 
food  additives  tested  for  carcinogenicity. 

HEW  generally  disagreed  with   these  proposals',  stating 
that    Its   PuDlic    Health   Service  has  made    important  progress 
toward  protecting   the  public   from  carcinogens  since  our 
review. 


676 


Set  Federal  policy 

•i  * 
Although  HEW  agreed  that  a  Federal  policy  on  carcino- 
genesis is  greatly  needed,  it  disagjpfeed  that  the  NCI  Director 
should  set  policy  for  regulatory^a^e^cies .     HEW  stated  that 
NCI's  major  future  challenge  will  be  developing  a  procedural 
framework  which  meets  the  needs  of  the  national  program  in- 
volving identification,  risk  evaluation,  and  prevention 
strategies  for  chemical  carcinogens.     HEW  cited  several  inter- 
agency activities  involving  NCI  staff  that  it  believes  promote 
better  unerstanding  of  interagency  concerns,  which  it  hopes 
will  lead  to  a  more  uniform  Federal  policy  on  regulating 
chemical  carcinogens  . 

Although  we  did  not  intend  that  NCI  unilaterally  set 
regulatory  policies  or  policies  for  other  research  agencies, 
we  did  intend  that   it  be  the  focal  point  for  seeing  that  a 
policy  is  established  and  that   it  more  actively  coordinate 
all  Federal  policies  dealing  with  carcinogens  so  that  these 
policies  reflect  the  latest  scientific  advancements  and 
afford  maxim urn  protection  to  the  pub lie.     We  believe  that 
this  role  is  in  line  with  the  NCI  Director's  responsibilities 
legislated  by  the  National   Cancer  Act  of  1971, 

HEW  stated  that   interagency  activity  will   lead  to  a 
more  uniform  Federal  policy  on  carcinogens  but,  as  discussed 
on  pages   31  and   32,  past  NCI  coordination  efforts  have  failed 
to  bring  about  a  uniform  Federal  policy.     We  believe  that  the 
Director  of  NCI  should  be  made  specifically  r espons ib le  for 
developing  a  policy  and  that  every  agency  with  a   role  in 
protecting  the  public  from  carcinogens  should  be  involved  in 
developing  that  policy.     Without  an  overall  policy,  there  is 
no  assuraVice  that  carcinogens  will  be  consistently  regulated 
by  all  agenc  ie  s . 

Resolve  current  issues 

^^^HEW  stated  that  NCI   is  working  to  resolve  the  above- 
menxloned   issues  by  establishing  a  committee  to  evaluate 
data  from  Its  testing  program,  continually  reviewing  its 
procedures  for   selecting  chemicals  for  testing,  and  develop- 
ing minimum  testquidel ines  for  NCI  and  regulatory  agencies, 
HEW  s ta ted  t>«<'NO«I^i  1 1  not  and  should  not  tell  regulatory 
agencies  ^<$w  to  use  the  test  results. 

{\ 

According  to  its  charter,  NCI's  data  evaluation  committee 
will  be  limited  to  reviewing  for  NCI's  Director  data  from 
NCI's  carcinogenesis  program.     The  National  Cancer  Advisory 
Board  subcommittee  discussed  on  page   17   is  developing  gen- 
eral criteria   for   NCI's  use  in  evaluating  a  chemical's  car- 
cinogen ic i ty .     We  believe  that  these  matters--the  questions 
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of  what  is  tested,  how  the  tests  are  performed,  and  how  the 
results  are  evaluated — must  be  addressed  and  agreed  upon  by 
all  agencies.     For  each  agency  to  independently  develop  test 
guideline's  and  its  own  procedures  for  evaluating  test  results 
to  de.termine  whether  a  chemical  is  a  carcinogen  and<,the  extent 
of  regulation  needed  does  not,  in  our  opinion,  provide  for 
effective  and  consistent  protection  of  the  public.     We  believe 
Lhat  these  issues  are  among  the  most  important  that  must  be 
resolved  by  a  Federal  policy. 

Reevaluate  the  pol icy 

Although  HEW  stated  that  NCI  constant ly  reevaluates  its 
policies,    it  did  not  comment  on  whether  NCI  should  reevaluate 
a  federal  policy  once   it   is  established.     We  continue  to 
believe  that   responsibility  for  establishing  and  reevaluating 
the  policy  should  rest  vith  the   Director   of  NCI. 

Care inogenicityte stin^_of   food  additives 

Hc:v4  Stat ed   that   the  Federal   Food,    Drug,   and  Cosmetic 
Act   requires  only  that   a  food  additive's  safety  be  assured 
before  FDA  clearance.     We  agree  with  this  statement  but  we 
do  not  avgree  that   FDA  can  assure  safety  for  unintentional 
additives  when  the  additive  migrates  to  the   food  and  leaves 
a  residue  of   less  than   1  or   2  parts  per  million.     In  these 
cases,    FDA  usually  does  not  require  carcinogenicity  tests.  * 
Hew  also  stated   that,   althojjh  extenJin^j  carcinogenicity 
testing   to  unintentional    f ood  additives  that  have  only 
remote  possibilities  of  risk  might  be  reassuring,    it  did 
not  foresee  any  benefit  to  the  public  great  enough  to  justify 
the  substantial  costs  of  such  a  policy. 

Because  the  Delaney  Clause   implies  that  food  additives 
that   cause  cancer    in  aninals  or  humans  are,   per   se,  unsafe, 
we  believe  that   the  act   intended  FDA  to  consider  cancer  in 
assuring  safety.     According  to  the  Surgeon  General's  Ad  Hoc 
Committee  on  the   Evaluation  of   Low  Levels  of  Environmental 
Chemical  Carcinogens   (see  p.    13),   no  level  of  exposure  to  a 
care  i nog  en  should  be  considered  toxicologically  insignificant 
and  no  chem ical   should  be  considered  safe  for  humans  unless 
proper   lifetime  animal   tests  are  negative.     Based  on  these 
criteria,  we  do  not  believe  that  FDA  can  assure  that  all 
food  additives  are  safe  unless  the  additives  receive  car- 
cinogenicity testing.     To  have  the  data  necessary  to  assure 
safety,   we  believe  FD^  should  require  manufacturers  to  test 
all  proposed  food  additives  for  carcinogenicity.  Therefore, 
we  believe   that   FDA  should   reconsider    its  policy  of  not  re- 
]Liirinj   alL    food  additives  to  be  tested  for  carcinogenicity. 
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,OSHA  and  fl^- also  reviewed  this  report  and  had  only 
technical  comme^te.    J^ee  apps.  II  and  III,) 

RECOMMENDATIONS  TCT^E  SECRETARY  OF  HEW 

We  recommend  that  the  Secretary  require  the  NCI  Director 
as  head  of  the  National  Cancer  Program,  to  set  5  Federal 
policy  on  carcinogens.    The  policy,  which  should  be  developed 
with  the  cooperation,  advice,  and  support  of  other  involved 
Federal  agencies,  should  address  the  scientific  issues  which 
have  hampered  effective  public  protection  from  carcinogens, 
including  .the 

— information  needed  to  protect  the  public^ 

--chemicals  that  should  be  tested, 

--test  guidelines  that  should  be  followed, 

--way  test  results  should  be  evaluated, 

--feasibility  of  allowing  exposure  to  carcinogens 
which  would  result  in  "acceptable  levels  of  risk" 
'for  the  public,  and 

--factors  other  than  public  health  that  should  be  con- 


We  recommend  that  the  NCI  Director  periodically  re- 
evaluate this  policy,  considering  advances  in  technology, 
changes  in  legislation,  changes  in  social  and  economic 
climates,  judicial  rulings,  and  ott^er  relevant  matters.     We  ' 
also  recommend' that  the  Secretary  reiauire  FDA  to  have  all 
approved  and  proposed  food  add i t ive s  \ested  for  carcino- 
genicity. 

MATTERS  FOR  CONSIDERATION 

B^THE  coFJgress 

Because  tobac*-o  and  tobacco  smoke  are  known  human  car- 
cinogens (s^e  app.  VI),  the  Congress  should  request  HEW  to 
prepace  a  study  showing  the  available  options  to  regulate 
tobacco  and  tobacco  products  and  the  impact  each  option  would 
have  on  the  rising  U.S.  lung  cancel  rate.     The  Congress  should 
ther\  consider,  as  the  Surgeon  General  has  recommended,  giving 
HEW  or  some  other  appropriate  agency  the  specific  authority 
to  regulate  tobacco  and  tobacco  products. 

The  toxic  substances  legislation  as  introduced  will 
require  manufacturers  to  prove  a  chemical's  safety  before 
it  ia  marketed  rather  than  requiring  the  Government  to  prove 


s ider  ed  . 
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that  it  poses  a.  hazard  after  it  is  marketed.     Th'&' Congrfess 
shoitld  also  consider  whether  this  change  would,  as  we  be- 
lie\;e,  improve  Federal  efforts  to-protect  the  public  from 
carcinogens .  ,  ,   >     '  , 

The  Congress  should  especially  emphasize  its  oversight 
responsibility  for  those  Federal  agerurles  and  programs 
whicfh  would  be  affected  by  a  Federal,  pol  icy  on  carcinogens. 
Among  the  public  issues  that  could  be  covered  by  such  a 
policy  would  be  whether  the  Government  will  allow,  people  to 
fisk  getting  cancer  from  these  chemicals  and/if  so,  how 
the  Government  will  determine  that  risk  in  the  absence  of 
adequate  scientific  data. 


SCOPE  OF  REVI  EW  '  itf,  / 

•  "*Ir      pV\       .     '  ,  ,V  •» 

We  reviewed  the/activitlesndf.  the -major  Federaii  agencies  < 
responsiWe  for  ident  i  f  ying- gfotential  cancer-causing  'i;ihemicai]^s 
and  protecting  the  public- ^r^ra  tfiem»     We  also  contacted  off i-  ..i, 
cials  of,  other  Federal  agertcie^  involved  in  protecting  the  y^: 
public  froi^'-^arcihogens.     (See  ^^pp»  V.)^ 

At  the  re'sea^ch  agencies'-rr'tici ,  NIOSH,  and  NIEHS— we 
reviewed  ongoing  and  recently/ coitfpleted  activities  to  find 
out  ^at  vas  being  tested,  how  It  was  being  tested,   and  what 
%fas  being-done  with  the  rfesults*     At  the  regulatory  agencies-- 
FDA,   EPX>  OSHA,  and  CPSCrr-'we  reviewed  their  efforts  to  imple- 
ment research  findings  to  find/out  what   information  they  used, 
wt)at  factors  .  they  considered  ,^and  how  timely  their  actions 
iiOt:^  in  reg ablating  carcinogens. 
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DEPARTMENT  OF  HEALTH.  EDUCATION  AND  WELFARE 

OFFICE  or  THE  SECRETARY 
Washington.  o.c.  hooi 


9l 


March  17,  1976 


Mr.  Gregory  j.  Ahart  . 
J)irector,  Manpower  and 
^  Welfiire  Division 
United  States  General 

Accotinting  Office  V' 
Washington,  D.C.  20548 

i' 

Dear  Mr.  Ahart: 

The  Secretary  askod  that>l  respond  to  your  request  for  our 
ISarE??o^?r.f  ^"titled,  -Obsl^^tloS 

^f^friif"         *°  the  Public  from  Cancer-Cauaing 

Ch^cala.  The  enclosed  comments  represent  the  tentaSve 
position  of  the  Depajrtment  and  Are  subject  to  reevaluating 
when  the  final  version  bf  this  repornr^eceivIlT  ^ff 

I^L^^^^'^^i"*®  the' opportunity  to  comment  on  this  draft 
report  before  its  publication.  '^^^^ 

Sincerely  yours , 


Enclosure 


D.  Young 


1 


«Jran  D.  Young 

A^pistant  Secretary,  Comptroller 


t 
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COMMENTS  OF  THE  DEPARTMENT  OF  HEALTH.  EDUCATION.  AMD  WELFARE  ON  THE 
COMPTROLLER  GENERAL'S  DfJAFT  REPORT  TO  THE  CONGRESS  OF  THE  UNITED  STATES 
ENTITLED  "OBSERVATIONS  ON  FEDERAL  EFFORTS  TO  PROTECT  THE  PUBLIC  FROM 
CANCER-CAUSING  CHEMICALS"— B-164031 (2) 


General  Coffments 

Although  th|^r,report  contends  that  Federal  efforts  to  protect  the  public 
^  f rcxn  carcii^gens  have  achieved  only  partial  success,  we  feel  that  PHS 
has  niade  important  progress  toward  this  goal  since  the  time  of  the  GAO 
review*    Beginning  In  fiscal  year  197S,  sMIOSH  greatly  Increased  Its 
efforts  In  occ;^pational  carcinogenesis.    For  fiscal  year  1976,  NIOSH 
has  progranmed  approximately  $7  million  In  this  area.  ^t^Also,  all  PHS 
agencies  concerned  with  carcinogenesis  have  taken  the  Tnltiative  to 
coordinate  their  efforts  in  this  field. 

Those  directing  the  Federal  efforts  toward  controlling  the  exposure  of 
the  public  to  carcinogenic  materials  must  recognize  that,  while  It  may 
be  true  that  any  exposure  to  a  chemical  carcinogen  will  cause  cancer 
within  the  exposed  population,  the  risk  or  probability  that  cancer  will 
occur  may  very  well  be  related  to  exposure  levels.    In  those  instances 
where  exposure  cannot  be  completely  eliminated,  or  where  the  benefit  is 
deemed  to  outweigh  the  risk  from  exposure,  it  Is  extremely  important  that 
efforts  be  made  to  estimate  the  upper  limits  of  risk  from  specific  levels 
of  exposure  using  the  best  evidence  that  can  be  assembled  through  appli- 
cation of  current  research  too^s.    It  is  anticipated  that  additional 
basic  research  on  the  cellular  and  molecular  mechanisms  of  carcinogenesis 
will  provide  additional,  fundamental  information  required  for  improving 
the  quality  of  these  estimates.    As  pointed  out  by  the  National  Cancer 
Advisory  Board  (NCAB)  Subcommittee  on  Environmental  Carcinogenesis,  the 
^HCl  should,  and  does,  foster  the  development  and  validation  of  new  and 
Innovative  analytic  and  bioassay  techniques  to  meet  the  abave  needs. 
We  recognize  that  current  animal  test  pnocedures  do  not  provide  a  quan- 
titative assessment  of  the  hazard  to  exposed  human  populations  which 
would  be  required  for  a  resolution  of  certain  regulatory  needs  and 
questions. 

We  feel  that  epidemiologic  Investigations  represent  an  essential  compo- 
nen^in  cancer  control.    Constant  vigilance  must  be  maintained  over  the 
c^^r  rates  among  populations  to  detect'^ trends  which  may  indicate  pos'si- 
'bl^envlronmental  etiology  of  cander.    These  trends  must  be  further 
investigated  to 'Identify  the  most  likely  ^ent  or  combination  of  agents  r 
which  may  be  responsible.    The  separate  efforts  of  the  various  health 
agencies  such  as  CDC,  through  NIOSH  and  the^Bureau  of  Epidemiology,  and 
NIH,  through  NCI«  are  actively  coordinated  by  the  Assistant  Secretary 
for  Health  through  such  conmlttees  as  the  Cooinittee  to  Coordinate 
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Toxicology  and  Related  Programs.    Also  represented  as' observers  on  thes^e 
cbrrmlttees  are  other  Federal  agencies  such  as  EPA  and  the  Department^  of 
Defense,  .  '■  ' 

GAO  Reconmendatlon  '^^^'ii^i^'y  ■      .    '-''vj^"       ^     '  / 

That  the  Secretary  of  HEW  requjry  tfie.NCi  Director ,  as  the  head  of  the 
National  Cancer  Program,  to  pfovlde  Tea<Jer^f\lp  and  coprdlnatlpn  with 
other  Involved  Federal  agencies  to  set  poTljfles  regarding  the* identifi- 
cation and  regulation  of  carcinogens. 


Department  Conwent 


We  do  not  concur.    The  Director  of  theAci  Js- fully  cognizant  of  his 
responsibility  for  providing  leadershiJi  In  the  direction  and  coordination 
of  Federal  efforts  In  carcinogenesis  /nd  is  not  only  firmly  cotnnltted  to 
this  end  but  Is  already  providing  appropriate  leadei^hip  and  coordination. 
However,  we  do  not  believe/ that  hi/ role  does  or  should  include  setting 
regulatory  policies.    ApprbgjrU-t^y,  setting  such  policies  Is  within  the 
purview  of  ^he  approprlaM^regulatory  agencies.    The  Director,  NCI,  con- 
centrates on  setting  j>o1iyy  on  scientific  matters  and  advising  the  reg- 
ulatory agencies  on  ici^ntlflc  and  public  health  needs. 

Within  NCI,  the  establ1sj[vnent  of  the  requisite  procedural  framework  com- 
bining formal  and  InforrnaT  arrangements  at  policy  and  working  levels 
throughout  the  Institute  has  received  the  highest  priority  and  is  now 
functional.    Recent  examples  Include  the  Interagency  Coordinating  Coirmit- 
tee  for  the  National  Cancer  Plan\  the  NCAB  Subcofrmittee  on  Environmental 
Carcinogenesis,  which  is  endeavoring  to  develop  criteria  for  assessing 
^  .carcinogenic ityi  and  the  NCI  Committee  for  the  Review  and  Evaluation  of 
v^-'  Cartl nog enic  Data,  a  newly  approved  advisory  connittee  which  will  evaluate 
vC^d^'c^AfVogenesU  data  on  a  case-by-case  basis  as  required  based  on  need  and 
'prtpirlty.    These  activl tles^are  not  intended  to  preempt  or  preclude  spe- 
^cifijlif  undertakings,  such  as  the  NCI  Temporary  Committee  to  Evaluate  Dat4 
oh  tt)e' Cart inogeni city  of  Cyclamates  or  the  less  formal  effort  involving 
^lilOSH,  NCTR,  NCI, -and  industry  to  develop  a  protocol  satisfactory  for  the 
evaluation  of  alpha  and  beta  naphthylamlnes ,  or  NCI*s  participat1o;>  in 
the»(aluat1on  of  current  studies  of  diethylstilbestrol  with  NCTR,  NIEHS, 
and  FIw>vThe  tjeed  for  th^se  specific  undertakings  will  Continue  to  exist, 
but  the-nrajbr'  challenge  for  the  future  will  be  the  deve(opment''of  a  pro- 
^    ird!  framework  which  meets  the  needs  of  the  national  pirogram  Involving 
'^der^t'lfl cation,  risk  evaluation,  and  prevention  strategiesHor  chemical 
c»5cinogens.  '  .     '         *  ^ 

In  the  ,area  of  occupational  carcinogenesis,  NIOSH  has  the  leadership  role 
1tt*applled  research  and  criteria  for  standard  development.  .Efforts  are 
underway  to  accompT^^h  a  coordinated  NIOSM-NCI  approach. 
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tngs<'SUCh  as  benefit,  risk  factors,  mechanisms  of  occurrence 
/oriibentV  ind  public  needs  and  dj^JJ'Ires  not  all  potentially 
I;  materials  can  be*regulated  onSbontrol led  In  Identical  fash- 
Ifeless,  PHS  recognizes  the  need  for  a  Federal  policy  on  car- 
and  has  given  1 t  the  highest  priority.    However,  establish^ 
Rh  a  Rplicy  wlU  take  some  time.    Reprograimlng,  now  In  progress, 
restructuring,  additional  training  of  personnel,  and  the  estab- 
Bj^^ functional  Interlocking  management  systems  among  the  agencies. 
\Ztias  taken  Initiative  In  this  direction  as  evidenced  by  Its  growing 
.  pfrtXclpatlon  In  many  Interagency-  functions.    Such  participation  Includes 
NCI  staff  membership  on  (1)  the  DHEW  Conmlttee  to  Coordinate  Toxicology 
and 'Related  Programs  (CCTRP),  Including  the  chairmanships  of  CCTRP  sub- 
commltteesi  (2)  FDA  advisory  comnl ttees ;  (3)  the  Science  Advisory  Board 
•»  of  NCTR  Including  board  subconmi ttees;  and*  (4)  the  Science  Advisory  Board 
of  EPA.    It  also  Includes  the  establishment  of  Interagency  Collaborative 
Group  on  Environmental  Carcinogenesis  In  collaboration  with  the  Council 
on  Environmental  Quality  to  coordinate  Federal  efforts  In  the  conduct  of 
a  prototype  epldemlologlc-demographlc  study  of  cancer  etiology.  Members 
of  NCI,  FDA,  EPA,4-jiI0SH,  OSHA.  and  CPSC  serve  as  advisors,  consultants, 
and  co-project  officers  on  projects  of  mutual  Interest.    These  interac- 
tions promote  better  understanding  of  Interagency  concerns  which  we  hope 
will  lead  to  a  more  uniform  Federal  policy  on  the  regulation  of  chemical 
carcinogens . 

GAP  Recoflwendatlons 

That  the  NCI  Dlrectof*  use  the  authority  conferred  by  the  National  Cancer 
Act  of  1971  to  resolve  the  cur/ent  issues,  including  (1)  the  information 
needed"  to  protect  the  public  from  ca^lnogens,  (2)  the  chemicals  that 
should  be  tested,  (3)  the  test  guidelines  that  should  be  followed,  and 
V.)  the  way  results  should  be  evaluated  and  used. 

.  Department  Consents  '  >' 

 '  ■ 

We  partially  concur  In  these  recommendations.    The  Director,  NCI.  has 
taken  steps  to  assure  that  iffformation  on  potentially  carcinogenic  mate- 
rials is  made  public  at  the  easiest  possible  time.    The  mechanism  for 
accomplishing  this  is  the  newly  for^bd  NCI  Connititee  for  the  Review  and 
Evaluation  of  Carcinogenic  Data.    Appropriate  NCI 'officials  will  keep 
the  cormijtee  informed  of  research  results  on  testing  suspected  or  poten- 
tly fly  .^iffrcinogenic  materials.    The  committee  will  hold  public  meetings 
at.wh'ich  information  on  suspected  carcinogens  will  be  discussed.  After 
the  completion  of  its  meetings  on  a  particular  material,  the  corrmittee 
will  ajjvise  the  Director,  NCI.  on  what  steps  shoOld  be  taken  for  distrib- 
uting appropriate  information  to  the  public.  * 

/<^he  NCI  procedures  used  for  selecting  chemicals  for  testing  are  contin- 
"  ually  reviewed.    The  enactment  by  the  Congress  of  the  proposed  Toxic 
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Substances  Control  Act  (TS(^A)  (HR    76-64)  with  the  amendment  proposed 
by  the  Administration  could  affect  the  procedures  used  for  selecting 
chemicals  through  providing  a  mechanism  and  fixing  responsibilities 
for  the  screening  of,  compounds.    Future  NCI  actlVltles  In  carcinogenesis 
testing  may.  In  large  part,  be  pVetllcated  on  the- provision  of  the  pro- 
posed TSCA.    The  NCI  Is  working  clotWy.  with  EPA  and  other  Federal 
age^les  (Including  FDA.  NIOSH,  and  OSKA)  In  protocol  development  as  It 
r^lWkes  to  possible  requirements  for  Industry  testing. 

The  NCI  has  developed^mlnlmum  test(.gu1del Ines  that  have  been  at  least 
partly  adopted  by  regulatory  agencle^.    However,  these  are  only  test 
guidelines,  not  specific  protocols.  ^ 

The  Director,  NCI,  has  used  his  authority  to  establish  the  NCI  Conmlttee 
on  the  Review  and  Evaluation  of  Carcinogenic  Data  which,  on  a  case-by- 
case  basis,  win  evaluate  data  and  render  advice  on  the  use  of  such  data. 
/However,  the  NCI  Director  will  not  and  should  not  direct  the  regulatory 
'agencies^  on  what  use  they  will  make  of  such  data.    He  will  provide  them 
advice  and  data  but  they  must  make  the  appropriate  decisions. 

GAO  Reconmendatlon 

The  NCI  Director  should  periodically  re^qvaluate  the  policies,  considering 
advances  In  technology,  changes  In  1egl;$1at1on,  changes  In  social  and 
economic  climates.  Judicial  rulings,  and  otf\er  relevant  matters. 

Department  Comnents  -» 

We  cr^cur.    The  NCI  Is  constantly  reevaluating  Its  policies  based  on 
factors  such  as  those  cited  by  GAO. 
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ISee  GAO  note,  p.  4  7.) 


GAD  Reconro^nddtion 

V 

That  the  Secretary  require  FDA  to  have  all  approved  and  proposed  food 
additives  tested  for  carcinogenicity. 

Department  Ccfflment 

We  do  not  concur.    The  report  misinterpreted  the  Delaney  Clause  of  the 
Federal  Food l|^ug«  and  Cdsmetic  Act  as  requiring  that  all  food  additives^ 
both  direct  ana  Indirect*  be  tested  specifically  for  carcinogenicity. 
The  Associate  General  Counsel  for  Foods  did  oot  advise  the  auditors  that 
Section  409  of  the  Act  requires  testing  for  carcinogenicity  in  every 
instance.    The  law  requires  only  that  safety  be  assured  prior  ta/FDA 
>  clearance.    The  Delaney  Clause  applies  only  where  "the  additl^  In  appro- 
priate laboratory  tests  indicates  a  potential  of  Inducing  cancer/'  In 
which  case  the  Conmlssioner  requires  "further  te^ing-^j^lto)  show  that  the^, 
additive  would  not  produce  cancer  .  .  .  i^.^-- 

.  In  determining  the  safety  of  the  anticipated  usage tir^lrpresi^nce  of  a  com- 
pound in  the  food  supply,  FDA  follows  the  prlnclple^lfeat  the  higher  thev '.f 
anticipated  hSmart  e^xposure*  the  greater  the  amount  of'*;toxicolog1cal  jiata" 
required  to  issure  human  safety.    This  principle  1s<directly  applied"  in. 
evaluating  the^affety  oT^indJIre^ft  food  additives.    Any.^ packaging  ingre- 
dient which  hasHbeen IdemQOstrateU.to  be  capable  of  migrating  to  food 
where  J^he  anticipated  resldue'^in  fooi::may  be  as  much  ai  or  higher  than 
l  .ppm  usually  leads  the  FDA  to  requlre^l^'full  scale  tox,;ic6Togical  review 
;inc)M1ng  lifetime  feedf^  studies  to  ihrestl.gate  the  potential  for 
^SS^^^^^"^^^^^^^^^'^^  cit^clnogenicity  of  the  compound  in  question.  §elow 
*^^^y,el,  but  >fhere  ther^  Is  still  anticipated  migration,  90-day.  feeding 
J^|©jief  are  re^iulred  at  the' minimum  for  toxicologlcal  evaluations  1)f 
»  saftty.    If  there. afe  val'id  reasons  to  suspect  that  the  migrant  may  be  j 
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carcinogenic,  even  under  these  Insignificant  levels  of  migration,  Judgment 
Is  applied  as  to  whether      "ot  lifetime  carcinogenicity  studies  would 
be  required  or  whether  the  substance  should  be  treated  as  a  suspect  car- 
cinogen and  prohibited  from  usage.  ^  j 


Indirect  food  additives  that  have  only  remote  posslbl 1 Ttles' of  risk,  we 
do  not  foresee  any  significant  benefit  to  the  public  to  justify  the  sub- 
stantial costs  of  such  a  policy. 

GAD  Recommendation 

That,  if,  for  any  reason,  the  Consumer  Product  Safety  Comnisslon  does 
not  regulate  high- tar  cigarettes,  the  Congress  may  wish  to  request  HEW  . 
to  prepare  a  study  for  congressional  consideration  showing  (1)  the  dif- 
ferent options  available  to  regula-te  tobacco  and  tobacco  prg^ucts  and 
(2)  the  impact. each  option  wQujd,  have  on  .the  rising  lung  cancer  rate  in 
the  United -States.  \  ^ 

DepartJnent  Comments 

The  report  places  great  emphasis  on  the  need  to  clarify,  by  congressional 
action,  governrjental  authority  to  control  hazardous  agepts  associated  with 
cigarette  smoking.    The  NCA6  addressed  this  in  a  resolution  to^^the  Pres- 
ident, da^ed  November  27,  1974,  In  wh1c;h  the  board  recommended  Ithat  limits 
be^  set^f.0r-3^]t^r.  and  nicotine  content  In  cigarettes.    Also,  the  Division  of 
Galt^/^r^C^us|r;%d  Prevention.  NCI . -nrecogni zing  the  magnitude  of  the  disease 
burderT'tirtpbsedMjy  cigarette  smoking,  initiated  a  smoking  and  health  pro- 
gram in  I97j[j  with  the  objective  of  developing  a  less  hazardous  cigarette. 
These  efforts  are  considered  complementary  to  those  leading  to  regulatory 
control  of  hazardous  agents  associated  with  cigarette  smoking. 


GAO  note:     Deleted  comments  relate        matters  discussed 
in  the  draft  report  but  omitted  from  the. 
final  report. 
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U.S.  DEPARTMENT  OF- LABOR 

Orricit  or  ina  Auutant  Skiietaiiy  fon  Adminutration  j"  \f 

WASHINGTON.  DC.    I0:i0  .  <  J^* 

'^^  / 


January  15,  1976 


Mr.  Gregory  J.  Ahart  * 
Director 

Manpower  and  Welfare  Division 
U.  S.  General  Acqounting  Office  > 
Washington,  D,  C.  20548 

Dear  Mr.  Ahart: 

This  is  in  response  to  your  letter  of  November  21,  19  75, 
requesting  comments  on  the  proposed  report  entii:led, 
"ObservatioDS  on  Federal  Efforts  to  Protect  the  Public 
From  Cancer-Causing  Chemicals" . 

There  are  Iho  recommendations  to  the  Secretary  of  Labor 
in  this  report.    Enclosed^ are  specific  comments  on 
portions  of  the  report  for  your  consideration  during 
preparation  of  the  final  report.    (See  GAO  note.) 

Thank  you  for  this  opportunity  to  review  the  propc^sSd 
report  and  to  furnish  you  w^ith  our  comments. 

Sincerely^ 

^BED  G.  CLARK 
Assistant  Secretary  for 
Administration  and  Management 

Enclosure 


"^GAO  note:     These  general  and  technical  comments  have  been.g> 
incorporated  vinto  the  final  report  and  are  not 
included  here. 
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^g?^  5      UNITED  STATES  ENVIRONMENTAL  PROJECTION  AGENCY 

WABHINQTON   D  C     20460  • 


jAnuAcy  20,  1976 

OfUQt  Of 

I  '  Planning  ano  MANftccMCNT 


Mr.  Henry  Cachwege 

Diroctor»  Besourcoi  and  Economic 

Devblopmont  Diviaion 
U.  5.  Gflnoral  Accounting  Of/ice 
Washington.    DC  2054H 

Dca  r'^Mr*.  Ij^^bhwe  ge : 

We  received  copios  of  the  General  Accounting  Office's  proposed 
report  entitled,  "Observation  on  Federal  Efforts  to  protect  the 
Public  from  Cancer-Causing  Chen^icals"  as  transmitted  with  your 
letter  of  November  21.  ,  . 

In  general,  wo  feel  that  this  is  a  balanced  and  accurate  report 
of  Ltie  National  Cancer  Institute's  carcinogenesis  bioassay  program, 
and  the  relationship  of  this  program  to.  EPA  and  other  Federal 
regulatory  agencies. 


1  appreciate  the,  opportunity  you  have  given  EPA  to  review  and 
comment  on  this  draft  report  prior  to  ita  publication.  ' 

Sincerely  yours, 

^,  Alvin  Li.  Aim 

Assistant  Administrator 
for  Planning  and  Management  ^ 
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'gAQ  HEPOHTS  DEALING  WITH  G[:;NI:HAL  EggECTH 
QF  CHEMICALS  AND  OTHER  ENVII\Qb)VlENTAL  FACTOHS 

1.  "use  of  Cancor-Cauaing  Drugti  in  Food-procJucing 
AnlmalB  May  Pose  Public  Health  Hazardi     The  Caoe  of 
Nitrofurano"  (rot>ort  to  the  Subcommitteo  on  Over- 
flight and  invQotigations,  llouoo  Committoe  on  Inter- 
fltato  and  Foreign  Commerce,  MWD-76-05,  Fob,  25,  j 
1976)  discusses  tho  lack  of  FDA  action  to  dotormino  ' 

.  whether  residues  of  nitrofurans  were  present  in  food 
taKen  from  treated  animals.  ^ 

2.  ''Need  to  Establisli  the  g^fety  o?  Color  Add itive  jj^'D&C 
Red  NO,  2"  (report  tx/^  SQi^ator-GaylOtUkelaon,     V     >7*.  V 
MWD-76-4D,  Oct.  ^0,-1^75)'  qU^btioh6jFlftv'C3'>^  ^-'^  ; 
to  resolve  sa|fe^i»;;^^tjgs'tlong;d^  ^  cOliiV' additive 
which  had  beea 


sa|fe^y;;^J|tjis'tiong;df  ^^  c 
beea  yiE^^Mjf    1$  y^at^s^ 


3.  "Federal  Pesticide  Registration  program;     Is  it 
Protecting  the  Public  and  the  Environment  Adequately 
f^om  Pesticide  Hazards?"  (report  to  the  Congress, 

,    RED-.76-42  ,  Dec.  4^^  1975)  criticizes  EPA's  implemen- 
"    tation  of  *the  ^fed^fial  laws  regulating  pe^sticides, 
including  th'e  on'^.rtha.t  requires  testirtg^ of  proposed 
pesticides.  '  ^ 

4.  "Questions  on  the>Safety  of  the  Pesticij3e.  Maleic 
Hydrazide  Used  on  potatoes  and  Other  Cropl  Have  Not 
Been  Answered"  (report  to  Congresswoman  Julia  B.  sj) 
Hansen,  RED-76-271,  Oct,  23,  1974)  provides  informa- 
tion on  the  Government's  procedures  for  testing 
pesticides namely  maleic  hydrazide. 

5.  "Improved  Federal  and  State  Programs  Needed  to  insure 
the  purity  and  Safety  of  Drinking  Water  in  the  united 
States"  (report  to  the  Congress^  B-1665D6,  Nov,  15, 
1973)  deals  with  the  chemical  quality  of  cer- 

l><in  water  systems,  conclude;^  ^-that,  potentially  dan- 
gerous drinking  water  has  be^<Bn  d'eliveried  to  some 
consumers,  and  makes  approp^riate  recommendations  to 
EPA  and  HEW. 

6.  "Slow  Progress  Likely  in  Development  of  Standards  for 
Toxic  Substances  and  Harmful  Physical  Agents  Found  inv 
Workplaces"  (report  to  the  Senate  Committee  on  Leibor  * 
and  public  Welfare,  B-163375,  Sept.  28,  1973)  con- 
cerns NiOSH'S'ef forts  to  develop  and  recommend  health  • 
and  safety  standards  to  OSHA  for  toxic  substances  inv, 

,^  various  occupational  environments. 
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7.  '^auporvtoion  oyer  Xnvcat igatlonal  Uuo  o£  fldloctod 
Druga**  (roport  to  tho  Bubaommltteo  on  Hoorc]aniz<itionf 
Roooarohf  ant)  intornAt  ional  OcoAnlzationB ,  Bonate 
Cominltttio  on  Govornmont  Oporationo,  0-164031(2)* 
July  2a,  1973)  dtoouuBoo*  among  othor  thingo , . PDA* a 
hanclllng  ot  propoeoU  drugn  which  had  oaMHotl  oanoor 
in  animalii. 

0.  "Bnvlroninontal  Protection  Agoncy  EfCorto  to  ifomovo 
llaxardouo,  poatioldoo  from  tho.  Channolo  of  Trado** 
(report  to  tho  .Congroaa,  D-1 J3192;  Apr .  26*  l'i'73) 
diacuoaoa  BPA'a  auaponalon  and  cancellation  proco- 
duroo  for  hazardoua  peaticldaa. 
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awcoNnAHV  aokncikm  iNVOhvnn  in 

•  CARCINOQKN  REOULATIQN} 

-PEPARTMENT  gy  AORICUVyUHB    ,^  ^ 

\  Anlmrtl  ftnd  Plim!^^^  i  on  fler  vl  co-'^fnon,l  tor  a 

tho  quoHTy  o?  mottT^?»aouTtPVT  ona  OUQ  prS3uGta  undor  iitftncl- 
oraa  oet  aild  onrOk^odH  Kf>A/ an^  FDA. 

'    '■■-ii .  ii'  I,  *     ■'•■"k''  , 

Agricultural  I^oii  wMt^h^    o  r  v  i  c  o — por  forma  variouo  reaoarch 
relating  to  carcinoguririp'lrtoludlng  toata  on  meat,  poultry, 
and  egg  product  aamplea  provided  by  the  Animal  and  Plant  ^ 
Health  Inapoction  Service  and  reaearch  involv'lng  myootoxina 

DEPARTMEN'^  OF  COMMERCE 

National  BuTeau  of  Standarda: — develop^  and  evaluatea 
meaauremont  methoda  ao  that  regulatory  atandarda  may  be  acr 
curately  quantified  and  enforced.     The  Bureau* a  Programmatic 
Center  for  ^Conaumor  Product  Safety  providea  technical  -aaaiat* 
,ance  to  CPSC  undet  a  working  agreement  between  the  two  agen- 
cies. -'  '-'^'y-  n  V..'" 

DEPARTMENT  OF  DEFENSE 

Biomedical  Labor atoryt,  Edqewoot^  Ara^nil^  short- 
term  and  some  long-term  toxicological  are'  gen^ 


erally  not  designed  to  identify  ""^"^^'I^IIMqH 
oinogens*  A>sMmssism^ 

HEW  •    '  ■/.•'Mi.- 

National  Clearinghouse  for  gmoKiigdjOT^ 
and  diaseminates  data  relating  to  smoKi^ig l^^^n^^^^^^^  develops 
information  systems  for  such  data,  ati^^qondudjlis  research  on 
,  the  behavorial  aspects  of  smoking, 

DgPARTMENT  OP  THE  INTERIOR  ' ^^^f?- 

Mining  Enforcement  and  Saf ety^^dminlBtration — develops 
and  enforces  health  and  safety  standards  for  coal  and  non-. 
coal  mining  operations;  follows  standards  developed  by  the 
American  Conference  of .  Governmental  Industrial  Hygienists. 

Bureau  of  Mines — conducts  research  on  mine  health  and 
safety,  including  the  engineering  aspect  of  safety,  pri- 
,marily  developing  technology  to  implement  thQ  health  stand- 
arda.  ' 


V. 
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Fish  and  Wildlife  Services-conducts  research  concerning 
the  safe  use  of  chemicals  to  control- wild^ if e  populations 
and  conducts  a  pesticide  monitoring  program.  Enforcement 
powers  for  use  or  nonuse  of  certain  chemicals  are  limited  to 
Inter  ior-held  lands  .  ^ 

DEPARTMENT  OF  TRANSPORTATION 

Office  of  Hazardous  Materials — regulates  the  interstate 
shipment  of  hazardous  materials.     None  o^  its  regulations  are 
directed  specifically  toward  regulating  hazardous  materials 
because  of  their  carcinogenicity. 

Federal  Aviation  Administration~~regulates  aerial  appli- 
cation  of  pesticides  under  standards  set  by  EPA  ahd  conducts 
some  tox icolog ical  research  involving  such  objectives  as  the 
effects  of  certain  chemicals  on  a  pilot's  ability  to  safely 
operate  his  aircraft. 

INDEPENDENT  AGENCIES  AND  ORGANIZATIONS 

Energy  Research  and  Development  Administration — conducts 
long -term  re search  to  assess  the  risks  associated- with  radia- 
tion and  energy-related  effluents. 

National  Academy  of  Sciences — National  Research  Council , 
Committee  on  Toxicology,  Advisory  Center  on  Toxicology,  pro- 
vides expert  opinion  to  sponsoring  agencies  on  tox icolog ical 
problems  and  other  related  areas,  such  as  carcinogen  classi- 
fication and  testing.     The  research  is  conducted  through 
literature  searches  a'nd  not  actual  experimentation. 

Nat ional  Science  Foundation — conducts  research  regarding 
the  effects  of  contaminants  on  ecosystems,  participating  in 
such  programs  as  Research  Applied  to  National  Needs,  Inter- 
national Biological  Program,  and  International  Decade  of  Ocean 
Exploration  . 

Smithsonian  Institution — Registry  of  Tumors  in  Lower 
Animals  collects,  records,  and  disseminates  information  re- 
garding tumors  in  lower  animals  but  conducts  no  tox icolog ical 
research.  •  - 

World  Heal th  Organizat ion-~ifrt^^^  Agency  for  Re- 

sear  cTr~o7r~Ca7ic¥F^rovr3¥s~~ilcp^      tjpiiHons  on  carcinogenesis 
which  are  published  in  technical  reports  and  monographs 
evaluating  the  carcinogenic  risk  of  chemicals  to  people.  i 
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NCI  LIST  OP  KNOWN  HUtfAN  CARCINOGENS 


1.  beta-naphthylamine         .  ^  19. 

2.  benzidine      ,    j      ^  20^ 

3.  .4-aminobiphenyi  21. 
■*  4.  4-nitrobiphenyl  22. 
•  5.  clornaphazine  (bis-'2-  23. 

chloroethyl-2-  24, 

-  'haphthylainine )  25. 

6.  mustard  g'as  (bis 

chloroet'hyl  sulphide)  26. 

7.  nickel  carbonyl  27. 

8.  diethi^ystilbestrol  28. 

9.  bis  (chlbromethyl')  ether  29.. 

10.  vinyl  chloride  30. 

11.  aflatoxin  31- 

12.  asbestos 

13.  arsenicals  f  32. 

14.  chromates 

"^5.  estrogenic  compounds  33. 

16.  tobacco  J  34. 

17.  tobacco  smoke  35. 

18.  soots  36. 


tars  « 
pitches 
asphalts 
cutting  oils 
shale-oils  ! 
creQsote  oils 
high  bbiling  pe- 
,  troleuro  o-lls 
coke  oven  effluents 
various  combustion  products 
betel  nut  ( chewiVig ) 
radium  (note  a) 
thorotrast  (note  a) 
uranium  ores  (radon 

and  radon  daughters) 
other  radioactive  ' 

mate^rials  (note  a)' 
aur^mine  (note  b) 
magenta  ( note  b) 
isopropyl  oil 
wood  dust^(note  b) 


a/Carcinogenici ty  due  to  radiation. 

b/Nanuf  actur  ing  expos.ure  to  these  materials  has  been  related 
"  io  cancer   induction;  the  materials  themselves  may  not  be 
carcinogenic. 

The  chemical  substances  and  mixtures  that  have  been 
found  to  cause  cancer  in  humans  are  listed  above.     For  ^ 
hundreds  of. other  substances  which  have  been  tested  in  the 
laboratory,   there,  is  evidence  of  carcinogenicity  in  rodents. 
In  some  Instances'  the  evidence  is  strong;   in  others  it  is 
barely  fragmentary.  '  ^ 
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MEMORANDUM  ♦   '  department  of  H'EACm  EDUCATION.  AND  WELFARE, 

-  .-      '      *  .             "             ftJiUC  HEAUTll  StUVICL 

'                      *  •  ■•'"O"**^  HUTfTVTUO*  WALTH 

^^tS^t^i^  ^^T^Sept^ter  1-1,  19,5 


i  bionlst.  Office  of  the  Aapodate  Directxir  for 
•  Ctolj»ger)e3is,  'OpeP,  NCI 

suwecT     Clarification  of  the  Exposure  Hazard  >reaentpd  by  Thirty-Six  Chemicals  and 

\.    -Ihe  thirty-six  substances,  vrtiich  are  on  €te  Liat  of  Individual  , 
Chemioala  and  htixtmo  that  Bava  Bean  Found  to  Cpuse  Cancer  in  Man  by' 
i  DireotObaexvation  of  Exposed  PopulaHons,  can-be  separated  into  five 

categories.    Ihese  classifications  give  sere  iwUcatioi  of  the  level  I 
Qt  exposure  throat  -vrtiich  exists  for  the  American  populaticn  or  acra 
so^iEnt  of  the  general  population.    Hie  five  clasaificaticns  axe: 


J 


Category 


Definition 


I        Ctn trolled  or  restricted  usage.    Protecticn  of  tte 
population  requires  technical  surveillarK». 

II        Reoogiiized  as  carcinogenic.    Qcposure  is  largely 
voluntary. 


in 


Inpllcated  in  hsXtan  carcinoger^sis  by  epidejniological 
evidenoB.    Ebcposure  is  poorly  oontroUed  inspite  of 
carcinogenesis  hazard.  * 


IV 
V 


Prescribed  by  physicians,  or  enckigamia. 
^Utilized  in  laboratory  cwly.' 
2.    Ihe  oonpounds  and  mixtures  are  categorized  as  follows: 
\'  Category  I 


betA-re^thylamine 
benzidine 
4-«ninobiphenyL 
4-nitrobiphenyl 
nickel  cartjcnyl 
diethylstilbesterol 
bis  (chlorcnethyl)  etl^ 
vinyl,  chljoride 


eiflatxudn 

•asbestos 

arsenicals 

radiuT) 

thorotrast 

uraniun  ores  (raJon  and  radOn 

daughters)  ^ 
other  radioactive  naterials 


(oouit  15) 


J* 


r 
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Cttttgory  II 

betel  nut  (chewing) 

(comt  3) 

Category/  III 

<\aeuML>U3  oila 
high  boiling  pettoleun  oila 
ooka  oven  effluents 
various  ocntiusticn  products 
wood  dust 

AUTiSBlixlB 

magoita  ^ 
(co«it  14) 
Categor)/  IV 

(COUlt  1> 

Category  V 

ciilczcxujphazine  (bda-^-chlaro'      nustAid  gas  (bla-chloroethyl  sulphide) 
ettiyl'-Z-nophthylanlne) 

(couit  2) 

ISoprppyl  oil  is  no  lonqer  pcodUoed  In  significant  quantities. 

^      Qiarles  lU  Ibzner,  ni,0, 

Qenlst,  Offioe  of  the  Assodote 

Ddxectotr  for  Cudnogcnesis 
Uvlsian  bf  Osunoer  Cause  &  PrefN^itian 


chrocBtefl 

soots 

tars 

pitches 

aaphalta 

cutting  oUs 

shale  oils 


estzogenic  cccpcuids 
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PRINCIPAL  OFFICIALS  RESPONSIBLE  FOR 
ACTIVITIES  DISCUSSED  IN  THIS  REPORT 

Date  appointed 


SECRETARY  OF  .HEW: 
David  MathewB 

ASSISTANT  SECRETARY  FOR  HEALTH: 
Theodore  Cooper 

SURGEON  GENERAL: 

Paul  S.  Ehrlich  (acting) 

DIRECTOR,  NIH: 

Donald  S.  Fredrickson 

DIRECTOR,  NCI: 

Frank  J.  Rauscher ,  Jr. 

DIRECTOR,  NIEHS: 
David  P.  Rail 

COMMISSIONER,  FDA: 

Alex^rnder  M.  Schmidt 

DIRECTOR,   NIOSH : 

John  F.  Finklea 

SECRETARY  OF  LABOR: 
W.  J.  Usery,  Jr. 

ASSISTANT  SECRETARY  FOR 

OCCUPATIONAL  SAFETY  AND  HEALTH: 
Morton  Cbrn 

ADMINISTRATOR,    EPA:  ' 
Russell  ^  Train 

CHAIRMAN,  CPSC: 

Richard  0.  Simpson 


Aug.  1975 

May  1^5 

Jan.  1«3 

July  1975 

May  1972 

Mar.  1971 

July  1973 

May  1975 

Feb.  1976 

Nov.  1975 

Sept.  1973 

May  1973 


«PubJlc  Policy  . 

.        Chemicals  and  cancer 


'^/i«mic0/i"ami  "eanetr" an  two  word*  ihat  inoif  thMmUi* 
halt  ta$ttjuttapoat<L  ThtyMitvt.withjiutifieatiah,  that 
th*  public  at  largt  inttrprtt$  eh$mieaU  In  thU  ea$t  oi  ihdua' 
trial  chtmitaU  only  and  $a  g*l$  th*  imprtmion  that  th* 
'  ehtmicalinduitrylMrtMpontihUdirfttly  fvtntmtQfihtWKtr 
probttnuin  thi$  country.  Of  eour§t,  thi$  i$  far  from  Mng  th* 
roif .  Am  eh$mlMt$  point  out  tonttantly,  9vtrytHiti4  it  ehtmicat, 
u/h$thtr  man-madt  or  natural.  AUa,  thty  itrtu  that  moit 
fonctn  art  rtlatfd  ta  ovtralt  tnvironiifitntat  foeton  and  to  thf 
Way  wt  Uvt—for  inttanet,  to  itnoking  and  tht  food  uw  rat.  and 
not  to  tMpoturt  to  induMtrial  ehtmiealM, 

How*vtr,  th*  fact  rtmaint  that  a  ftw  induatrial  thtmital* 
havf  6««n  Mhown  to  eauMteanetr  ifi  human$.  And  a  growing 
number  or*  aiupf  cf  *d  of  doing  $0,  Htnet,  tht  iuu«  ofth*  rt- 
tationthip  bttWttn  nnetr  and  man-madt  ehtmitait  ig  a 
n'ouM  and  incrtaiing  on*  for  ehtmical  maktn  ag  umU  ag  for  both 
tfU  rt$*arch  eommunity  a»  it  $t*tu  wayt  ta  dtttct  carcinogtnt 
rtliabty  and  for  a  host  of  govtrnmtnt  agtneiti  a»  thty  $triv€ 
fw  wtlUfoundtd  protocola  to  contain  or  ^liminatt  cancer 
haiafd*.  ^  ' 

inthi»tpfeiatprtitntation,CAENoff*ri  twovi*w$ofth* 
iuut  of  chtmicaU  and  canctr—on*  from  govtrnment,  onf  from 
industry.  They  were  givtn  at  difftrtnt  timt*  and  at  diatrtnt 
forums,  htnet  thty  art  not  meant  to  rebut  taeh  othefffndttd, 
thtre  is  a  fair  amount  of  agrttmtnt  b^wttn  thtm.  But  thty 
do  rtprtitnt  $omtwhat  difftrtnt  ptr^eptions  ofJLhat  nttds 
io  be  done.  / 

Barbara  Haekman  Franklin  has  bttn  a  commissioner  for  tht 
Consum^^  Proditet  Saftty  Commission  tinct  1973.  Sht  is 
Btrving  a  ituen-year  term.  Sht  calls  for  greater  goiKrnmtnt 
involvement  in  tht  eanetr  issue,  belitving  that  tht  current 
tffort$  of  gooernmti}t.  industry,  and  othtn  are  "akin  to  30 


difftrtnt  act$  being  performed $imultaneouaty  at  a  thrtt^ring 
circus  that  tacks  a  ringmoiter,"  Sht  apparently  $ee$  Pteaidtnt 
Carttr  as  filling  tht  ringmasttr  rolt  by  "providing  tht  lead- 
trthip  far  a  $trong,  $ustalned,  and  coordinattd  national 
commitment  to  bring  tht  hatards  down  ta  iise  and  to  help 
reduce  tht  confusion  and  uncertainty  Oittr  tanctr  and  ehtm  • 
/cad." 

John  F,  SchmutM  is  a$$lstant  gtntral  counstl-for  Du  Pont, 
Ht  calls  for  fitting  acctptablt  txposurt  Itvtls  for  chtmicals, 
>For  each  chtmicat  this  would  b»  tht  Itvtl  at  which  it  would  bt 
rta$onablt  to  predict  that  no  ont  would  bt  liktly  to  gtt  canctr 
or  anothtr  chronic  illntts,  Ht  thinks  that  tht  legislative  batis 
for  $uch  an  approach  ha*  been  set  by  postage  of  tht  Toxic 
Subttanett  Control  Act  and  that  tuccttt  now  dtptnds  on  tht 
dtvelapmtnt  of  balanced  regulations,  • 

Commiuiontr  Frajiklin  is  a  1963  graduate  of  Pennsylvania 
Statt  University.  In  1964  tht  becamt  ont  of  tht  firtt  women , 
f  0  receive  a  ntaa(«r dtgrtt  from  Harvwd  Business  School  5ht ' 
moved  to  Washington,  D.C,  in  1971,  working  for  twoyearson 
tht  White  Homt  ttaff  where  tht  was  chargtd  with  launching 
a  program  to  recruit  women  to  fill  policy-making  poiitiont  in 
tht  federal  government,  Sht  earlier  had  worked  for  Singtr  Co. 
and  for  Fint  National  City  Bank  in  New  York  City, 

Schmuts  joined  Du  Pont  in  1955  in  tht  firm't  Washington, 
D.C,  law  office.  Ht  astumtd  hisprttent  position  as  assistant 
genevl  counstl  in  197$.  Ht  graduattd  from  Cornell  Univfrsity 
in  19S5  ivith  a  chemical  tnginetring  dtgrtt.  He  earned  a  J  J}, 
degrt*  from  Georgetown  Uruversity  law  tcfwol  in  1968, 

Tht  Franklin  pretentation  was  given  last  month  in  Los 
Angelti  at  a  meeting  of  tht  Town  Hall  ofCalihuTua.  Schmut* 
presented  his  viewt  late  last  year  at  the  National  Syn^)Osium 
on  Chronic  Hazards. 


Cancer  control:  a  bigger  role  for  governrhent 


Barbara  Haekman  Franklin.  Consumw  Product  Safaty 
Convnisskm 


The  Uttk-'undentood,  thorny  ditemraa  of  chemicals  and  canc«V 
may  hav«  a  devaitattni  impact  otAmilKona  of  people.  It  U  a 
problem  increaatnf ly  central  to  bbsinewes.  My  contention  U 
thalgwe  mutt  find  more  raUoiial,  responiible  wayi  to  deal  with 
the  iiauet  in  pretty  ihort  order. 

In  a  real' life  twiit  to  whet  wu  icience  Tictlon,  eome  lub- 
itancee  have  turfaced  aa  potential  hazarde  not  only  to  the  en* 
vironroent  but  to  human  life  aa  well  The  ralfyinf  cry  ia  cancer, 
the  tix'Ietter  word  that  probably  eummorie  more  dread  aitd  fea^ 
in  the  minda  of  the  American  people  than  any  other  diieaae. 
And  with  |0od  reaeon.  In  the  US.,  cancer  ia  the  lecond  leadiiif 
cauM  of  deeth.  Among  all  developed  netlons,  it  ranka  number 
twaThiayearintheU.S.  alone,  tome  900,000  new  casea  will  be 
diacnoeed. 

Lookinf  ahead,  the  situation  may  be  no  better.  Indeed*  it  may 
worsen*  becauae  of  the  lone  incubatkm  period  of  tlM  disease  and 
ita  inclination  to  etrika  middle<axed  and  older  Americans,  our 
futest  fTowinf  popuUtion.  Eipectations  are  that  wa  must  deal 


with  high  Incidence  relet  for  yean  to'come,  even  if  cures  (such 
as  thoae  developed  for  many  victims  of  Hddgkin'e  disease  and 
childhood  leukemia)  were  announced  today.  Eventually,  aC' 
cording  to  the  American  Cancer  ;Society,  one  In  every  four  of  us 
will  develop  cancer,  and  ebout  two  thirds  of  those  who  get  it  are 
likely  to  die. 

With  this  as  background.  It  is  undcrstandeble  why.as  a  na* 
tion,  we  must  make  the  best  pouible  efforts  to  get  et  the  root 
causeaand  cures  and  to  insist  on  better  diagnosis,  treetmcnt, 
and  rtfuibllitation.  Three  successive  Presidents  and  Congress 
hav^i^ecognlzed  the  importance  of  thie  work.  They  have 
booeted,  for  example,  the  budget  of  the  Netional  Cancer  In' 
stitute,  the  "Pentagon"  of  thi  effort,  from  1160  million  in  1970 
'  to  $815  million  this  year. 

It  is  an  sspentive  proposition.  The  profram  is  big,  But  the 
etakee  are  high.  too.  And  t^keV)  many  areas  of  public  health  and 
safety  that  seem  to  cost  e  lot  and  rely  heavily  on  research, 
controveny  mounta  In  direct  proportion  to  the  rate  et  which 
conclusive  answer*  and  miraculoua  curea  seem  outside  our 
graip. 

One  controveny  is  whether  the  strategy  aimed  more  at  curea 
than  et  prevention  is  k)paided.b  view  of  accumulating  evidence 


Reproduced  with  the  permission  of  the  copyright  holder,  the  American  Chemical  Society, 
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thai  nuNit  f«iir«r»— tHirh«INi  m  minV  u  (M)  to  00%  or  thim*«r« 
,f  nvlfi'imiiiUl  In  origin,  tk)  tu  It'i  tt)  iitoitUhlnf  ri|uri, 
baltil  on  th»  b«it  Mtimt4«  •villiMi, 

Whit  trt  tnviriiilmint«l  fictun?  Thiv  Inchiitt  imoklni, 
•Ifohol  ronktimplion,  dif  t,  Jipoiuri  to  ri<lliliiiii-<'an(|  i  rih|i  ' 
of  chttnlcili  iml  oth«r  luUtanrti.  Whit  do«i  thli  tniin? It 
DiMni  that  mora  and  mora,  tha  concarii  U  ovar  iKUaiilially 
danif  rvua  ^iliaUnca*  in  iha  air  wa  traatha,  (ha  fonl  wt  aat,  lha 
pnxlucta  wa  uia  and  tha  manuficttirinit  nrocaiaaa  wa  dapanil 
upon.  And.  inura  and  moia,  a  taria t  of  tha  concarn  la  chaml- 

[      Cr«nt>arnf  acara  v}m  lha  IVf  1  el  many 

It  waa  tha  lOaPcranbarryacara  that  flrataruiuad  tha  public 
contclouanaia  about  anvironmantal  baiarda.  Othara  fulldwad. 
ConKTcaiional  hraringa  ovar  pasuge  of  tha  naw  Toaic  Sub 
atancaa  Cuntfol  Act  iparka((aom«  of  thi  currant  dibata.  Uut 
Tor  moat  AmeHcana,  it  waa  tha  propoaad'ban  on  aactiiarlnaailler 
Lhia  yaar  that  brought-  the  mauage  home.  With  Prealdent 
Cartar'a  racant  aigning  of  Ug illation' to  delay  tha  bin  pending 
lha  outcome  ofrurther  taeting,  I  believe  wa  ahuuld  aipect  j^ven 
mora  public  attention.  "  ' 

I>evelopmenU  along  lhia  Una  are  c^enging  the  Ihruit  of  the 
b<ttlr  against  canear.  The  devel^ pm; nU  are  lending  acientiiU 
Kurrying  back  loKl^ir  Uba  and  lawyara  back  to  law  librariet. 
They  are  pTw^oklnr^ongreiilonai  hearjngi  and  regulatory 
propoaala  in  rfOfroi  ^r^iifer  at  a  raQl(\/:tip,  and  are  filling 
the  nalion'i  nawipaper  columna  and  air  ivavea  with  what  fynica 
call  the  "cancer  of  the  week**  lyndrome,  * 

Acrott  the  boardf  chemicaU  and  cancer  are  eicaiatirtg  intu. 
a  major  iiaue  helded  toward  a  full-blown  criiii.  Public  ronfu- 
lion  and  the  preiiurei  on  government  and  buiinesH  "to  du 
■omething*'  are  runnlrig  at  about  lb  decibeU.  Will  thii  lituation 
retuli  in  a  government  anafu?  Frankly,  it  ii  too  eoon  to  t«U.  But 
it  is  not  (bo  early  (o  make  another  prediction. 
All  nation,  we  muatcome  togri^STwith  all  of  the  iUuei  and 
,  leck  lolutiona  lhab industry  can  liv«wilh.  government  can  live 
with,  and  moat' Importantly  the  AroeWcan  people^can  live  with. 
If  we  don't,  we  may  well  have  a  bureaucratic  anafu.  But  we  will 
have  far  more  on  our  handi  than  that.  We  will  be  courting  a 
',criaiA,aven  a  calamity  whose  consequencei  itretch  far  beyond 
the  banki  of  theTijitoroac  and  into  virtually  every  home,  com- 
munity, an(^wo(lulace. 

W>y  do  1  lay  thu?  Beceuie  what  ii  at  lU^e  ia  the  very  real 
poaaibility  ihatw;  itAid  on  the  threshold  of  reducing  the  om  ■ 
Inoui  threat  of  cftncer,  At^the  aame  time,  we  face  the  poaalbility 
that  havoc  ia  at  hand  for  the  $100  billion  a  year  chemical  in- 
duatry  and  for  ctnintleaa  other  industries  that  use  chemical 
compounds  in  <»  variety  of  waya— with  diatinct  benefiu  t6 
consumed  ,  / 

The  hard,  c|ft]dlr»ality  b  that  even  this  repreaenU  only  the  tip 
of  tha  iceberrBeneath  the  aurface  are  t^hnica).  political,  and 
ethical  qi^iiioni  that  are  highly  compTex  and  intricate. 

At  our  l|Bbicy  [ConeuMer  Product  Safety  C!ommisaion),  the 
point  has  beer),  boldly  underscored' time  and  time  again 
throughout  our  first  four  ytara.  With  a  staff  of  S90  and  a  UO 
million  budgei  Co  deal  with  f4j;Baore  than  chronic  hazardi.  the 
comraiuIoB  ajfsady  has  addr<«Md  fluorocarbona.  lead  in  paint. 
•  vinyl  ihilo^e,  aabeatoa,  acrylohitrile,  beniene,  and  TVia. 

6Jf«pwaar>o6»aiiia  iUO  not  raaolvi^v. 

kriaqu/iitfvggle  ove/ 'children's  slecpwear  that  parti ctilarly 
iUuf^^tfa^e  difflcultiea.  Some  year}  ago.  the'fe^eral  govern- 
ment, ordered  (nat  children'^  aleepwear  be  made  flame  retardant 
to  prot4l^t  children  from  aerious  burn  injuries.  Bo  it  waa.  with 
the  reault  that  the  aeverity  of  childhood  buma  hai  been  reduced 
But^ncem  auddenly  atoae  with  chargea  that  Tris,  one  of  the 
chemicaU  that  industry  used  to  make  children 'i  aleepw««r  meet 
the  federal  regulations,  was  carcinogenic  After  presentation 
of  aubatantial  evidence  (includiog  linking  the  results  of  long- 
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range  animal  testa  to  human  eiperience)  and  after  seriiiUK 
econu  .lie,  social,  and  legal  conaiderationa  were  weighed,  the 
commisiion  banned  Trii  leal  April. 

/Today,  the  debate  rsgea  on,  Inaide  the  courtrooms  and  out- 
tide,  there  are  those  whif  balntain  too  much  wat  dune  by  the 
government  and  those  who  complain  of  too  little.  Some  ulijecl 
Uttht  prtitedures  followed.  Others  find  faulUwith  the  substance 
of  the  ban:  still  others,  with  its  Impiementatiun. 

Judges  atill  are  wrestlibg  with  questions  like  these:  In  pttt, 
ceeding  under  one  section  of  the  lew  in  order  to  protect  con^ 
aumers  with  a  minimum  of  delay,  did  the  commission  violate 
the  due  process  rights  of  producers?  How  far  back  in  the  dis- 
tribution chain  can  the  economic  cffecta  of  the  can  bespread? 
On  Capitol  Hill,  companies  involved  in  production  of  children's 
aleepwear  are  seeking  indemnity  for  financial  loiiei  suffered 
when  Tris  was  banned.  Bills  are  pending  in  the  House  and 
Senate.^ 

There's  more. 

^  Close  on  the  heeU  of  Trie  came  allegationr  that  Fyrul.  one  of 
the  substitutes  some  companiea  us^l  iq  the  wake  of  Tris.  also 
might  be  carcinogenic.  One  major  retailer  voluntarily  removed 
Fyrol-treated  garments  from  the  store  shelves.  After  a  public 
hearing,  study  by  oUr  alafT,  and  jrview  of  conflicting  test  results, 
the  commission  determined  that  we  lacfed  sutftcient  evideqt;^ 
to  ban  Pyrot  or  to  require  labeling.  All  the  foror  ia  taking  Its  toll, 
and  to  the  extent  the  public  la  perpjiied  or  annoyed,  It  certainly 
ia  understandable.  ^ 

The  curtain  has  yet  KTcome  dqwnfon*  the  aafety  of  flame- 
retardant  chemicaU.  Asa  result,  it  Ujneither  possible  nor  de-  ^ 
sirable  to  write  the  final  revIew«.^At7nis  point,  however,  it  is 
clear  that  the  drama,  if  not  a  smash  hit^  is  well  on  its  way  to  a 
long-playing  run!  So  it  goes,  with  Tris  and  many,  many  other 
chemicpl  hazards  at  the  comroiasion  and  other  agencies. 

In  fact,  federal  involvement  with  chemicals  and  cancer  cuts 
across  many  a^enciea.  Eight  have  principal  regulatory  and/or 
research  respoiuibility  In  thla  area,  to  the  tune  of  about  a  billion 
dollars,  according  to  my  rbugh'eatioiatf  s. 

President  parter  has  asked  the  Council  on  Environmental 
Quality  to  review  the  activities  of  the  various  agencies  and  to 
make  recommendation!;  how  they  cah  be  done  better.  Our 
commission,  the  Food  &  Drug  Administration,  the  Environ- 
mental Protectign  Agency,  and  the  Occupational  Safety  & 
Health  AdministraUon  also  have  agreed  t^  take  a  hard  look  ail 
the  w^y  we  regulate  chemicals  and  how  we  caf  work  together 
more  closely.  Bui  as  Lyndon  Johnion  said,  "The  hardenl  parf 
of  government  is  not  trying  to  do  th^  right  thing;  the  hardent 
part  (s  knowing  v^hat  the  right  thing  is." 
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fot  ill  Iht  •itnclfi.  Iht  KU.tXN)  (lu^itlnii  ii  whit  ili>M  con- 
llUuit  iilii|UiU  Muhllo  |uuitclliia7  Tlim  tri  oOur  i|nMU<ii\«. 
Hlimili)  there  !)■  luiuiitincy  oit  tin  wiyi  iMini  Ui  mnvt  Um\ 
rcMifth  rMulla  tii  rtiuUtUm?  Or  will  tlili  ilwiyi  Uill  down  ti> 
«CMa-liy>cM|  ilminiiit  Wfitltin  Oif  friincwuili  iifwrh  i««ucy'i 
liw«7  How  du  w«  nduc*  lUliy  In  tltt  r«|(ili(ury  |triK;Mi  yil 
uiur*  I  lolUl  hull  fur  rfgulitliin,  mfR^tliiiful  |tubllo  nirilct- 
uitlon,  iiid  i(lf(|uit«  ilui  i)((>ctu7  Ami  anotltcr  uutitlun.  Do 
(•(liril  i^tnclM  H-rai)  cottyiMitiflt  tlilnklni  ilUti|it)ier.  u  •oini 
•ii|(«»t? 

HImply,  liinnlni  •  luUtinca  rniy  \f  tht  oni  quick  wiy  out 
nflw->btii  ll  ctrtilnly  li  not  in  Kltcruitf  or  iccvplihli  iniwvr 
ovir  the  luni  lirip,  Fur  tlimpi*,  (In  tht  txniflti Mcchirln 
ftir  p«tu)l«  who  in  ttliUtU  t  outwf  l|h  the  ritlu  of  cincir7  And 
whit  lUiit  Oil  iitUtltutfi  fdf  iicchirln  luch  m  hylltnlT  An 
thiy  t(]uilly  (ir  haw  Umiiroui?  KInilly.  whit  ibout  the  Im 
picti  of  ■  bin  un  builnviiBl  mtl  thilr  «mplny«tl7 

My  point  U  that  b«;inlii|  •  iiMciflc  lubBtiuc*  miy  indvtd  b« 
the  proper  ipproich.  llul  nthar  facton  mint  \h  welghcil— 
bafiin  ileciiinni  ara  mada  lo  that  we  tlim't  dnidfully  ihort- 
chai^ia  tha  public  health  and  eafety  or  ciute  unneceieary  eco- 
nomic upheivil. 

Than  there'e  the  battle  of  the  teau.  Ai  a  nntlon,  we're  ihort 
on  teita  and  tciting  prutocoli  that  are  reliable,  fait,  and  cheap. 
Animal  teiu  to  determine  Urcinogenlcity  can  cuet  up  to  e 
nutrter  of  a  million  doilan  each  and  can  take  yean.  Nleanwhile, 
the  public  health  and  lafety  ii  in  Umbo.  |overnmen|agenciei 
really  cennot  do  much,  and  induitry'e  ability  to  market  new, 
beneficial  chemicali  can  be  hamitrung. 

Some  ihort-term  letting  ii  being  uwd  but  nj>^e  in  Or  out  of 
government  ii  certain  juit  yet  how  concluiive  It  li  a«  a  basii  for 
regulaitun.  As  e  resiJl.  each  agency  hai  or  ii  forrouiating  iu  own 
testing  guidelinee  and  criteria.  So  ii  industry  The  consequences 
can  b«  chaotic. 

At  companies  try  lo  eveiu^e  new  chemicals  on  the  theory 
that  safely  ihimid  be  tested  in  the  lab  and  not  in  the  environ- 
ment, ihey  find  no  uniform  poeition— in  ihe  scienlific.  federal, 
or  business  communities-on  what  tests  should  be  conducted 
and  how  the  resuiu  should  be  interpreted.  It  can  be  especially 
bewildering  if  two  or  more  agenciea  are  focusing  on  the  same 
chemical— or.  as  in  the  case  of  Fyrol.  the  same  lest  is  used  but 
conflicting  resulu  emerge.  AnaUier  issue  is  ihreshgld  ieveia  of 
esposure — in  other  words,  points  below  which  carcinogenic 
compounds  may  have  no  adverkeVrfecu  on  human  health- 

If  l^ere  were  scientific  certaii)|y  or  even  consensus  on  what 
these  levels  are — or  even  if  they  etist — decision  makingWor 
regulators  and  business  people  would  be  easier-  But  such  is  not 
the  case,  and  the  mere  suggestion  of  it  sends  many  of  my  sci- 
entiHc  friards  up  the  wiiL  One  resutTis  that  the  approach  of 
each  agency  differs,  depending  on  Uie  specific  substance  and 
-  thfr  provisions  of  the  particuiar  law  which  apply. 

The  proposed  Mfn  on  saccharin,  for  esample.  was  in  accor- 
dance with  a  specific  provision  of  FDA's  law,  the  Delaney  clause, 
which  triggers  an  autonvaiic  ban.  The  laws  administered  by  the  ^ 
Consumer  Product  Safely  Comroiuion,  on  the  other  hand,  do 
not  contain  i  Delaney-type  prtJvision.  At  our  agency.'regulstion 
must  follow  I  decision  of  a  majority  of  t^^  comroiuioners  that 
a  substance  presents  an  "unreasonable  fisk"  of  injury,  illness, 
or  death.  i  ,  --^.^ 

Ctf«cUva  couTM  ol  action  n««d«d 

Where  do  we  go  froni  here''  I  only  wish  I  could  plot  an  effec- 
tive* course  of  action  which  would  make  sense  for  industry, 
government,  and  most  of  all.  for  consumers— those  who  must 
feel  increasingly  confused  or  cynical  And  frankly,  I'm  hard 
pressed  to  blame  th(^n. 

At  the  moment,  products  whose  ^nefits  consumers  have 
'  enjoyed,  sometimes  for  years,  are  headlined  as  hazards  that  may 
be  garrotes  srtAjnd  their  throaU.  At  the  sime  time,  they  are 
besieged  with  conflicting  news  reporU  that  there  is  absolutely 
no  cause  for  concern.  Is  nothing  safe  any  more,  they  ask''  Are 


we  virttrns  of  overilremalliatloii  by  the  mstlla'^  lUgulaUiry 
overkill  or  umUrklll?  Industrial  cuns|iiraclas7  Is  this  the  use 
eossiy  prii-e  we' pay  fu?  Ilvli>|  Iu  a  highly  luilustrlallMd  soci- 
ety? *  • 

I  sey  tu  you  einpliatkally  (hat  neither  1  uur  any  other  single 
'Individual,  agency,  tiimpany,  or  puhlic  Intsreal  grniiit  has 
cuitcruslva  ^luwers  to  all  at  thaae  qiwatlnna.  Tha  Issues  are  much 
tuo  comldei  ami  liUeriU(>endflnl  and  their  Impact  tu»  aiteiialva 
lo  aipect  that  the  anewsrs  ar^'the  sole  prerdgatlva  of  any  una 
pemm.  organliatliiii,  or  prpfe^Um.  Hut  the  questions  are  good 
uiiee.  and  they  underscore  tha  urgency  and  lerluusncis  of  Ui» 
clUllenge  of  chemicals  on^ Vance rU fore  ua  all.  Fundamentally, 
this  strlkea  at  the  heart  of  my'major  concern. 

It  la  thii  we  In  government  eeem  lo  \h  tilking  loo.mucli  to 
oupelvei  ind  too  Utile  wUh  Indmtry  and  comumeTs,  whose 
knowledge  and  c^mcerns  mey  differ— <ir  may  U  the  same  I'lie 
point  la  thai  we're  mil  sure.  Industry,  ido.  Is  Cruising  aloiti  on 
its  own  c(Hine~wllho\lt  full  consideration  of  the  attitudes  ami 
information  of  othen.  It's  akin  to  30  different  acu  lielng'per 
formed  simultaneously  at  a  three-ring  circus  which  lacks  a 
ringmaater.  '  . 

Eventually— or  sooner  I  hope-we  ail  must  recognise  tliet 
the  heady  problema  with  chemicals  ami  cancer  are  truly  shared 
ones  and  that  it  serves  the  broad  public  interest  to  face  them 
squarely  Ho  it  goes  with  the  solutions,  if  they  sre  to  be  sound, 
equitable,  and  lasting.  They,  U»o,  miut  reflect  Information  and 
involvement  from  many  sources  apd  in  the  final  analysis,  con- 
sensus and  compromise— abhorrent  though  these  words  may 
seem  to  some. 

This  is  why,  in  many  public  forums,  I  have  called  for  wide, 
open,  and  f^ank  discussion  of  the  causes  and  control  of  cancer 
It  is  essential  thai  ail  segmenU  of  the  public  be  more  adequately 
informed  and  actiJeiy  concerned  and  involved  Nol  ]usl  when 
cancer  strikes  e  femjiy  member  or  friend  Not  |ust  in  reaction 
lo  a  ipeciflc  reguiaipry  proposal  And  nol  jusl  when  wriung  a 
check  lo  support  cancer  research  and  related  aclivilies.  as  im 
porUnl  as  all  ^f  ihele  are. 


Preeldvnt  Cart»r  mutt  spearhead  affort 

The  concern  must  go  much  deeper,  and  the  public  con- 
sciousness and  understanding  must  be  raised  proportionate- 

ly 

This  ia  why  1  repeatedly  urged  President  Carter  lo  provide 
the  leadenhip  fot  a  strong,  sustained,  and  coordinated  national 
commitment  lo  bring  the  hazards  down  Iq  size  and  lo  help  re- 
duce the  confusion  and  uncertainty  over  cancer  ana  chemicals. 
With  vigorous  support  from  the  White  House,  1  believe  we  can 
echieve  it—and  head  off  the  possibility  of  a  government 
snafu. 

The  first  major  step  needed  was  the  Ol^the  President 
took — to  dsk  an  interagency  group  lo  conduct  a  study  and  make 
recommendations.  But  much  more  must  be  done.  The  next  step 
urgently  needed  is  serious  discussion  with  the  scientiric,  aca- 
demic, and  medical  communities;  business  community^  the 
public  and  the  federal  agencies  themselvef—beginning  now 
Together,  we  must  esplore  t^e  issues  and  suggest  sound  strat- 
egiM  Lo  deal  with  them. 

— -Tliis  is  why  1  will  continue  lo  urge  forgiuleiion  of  a  national 
policy  on  carcinogens  with  the  weight  of  the  White  House  be; 
hind  it. 

Again,  government  must  Uke  the  lead  responsibility  but  the 
policy  must  reflect  the  diverse  concerns  of  th^ublicf.  A  policy, 
developed  in  conoert  with  the  public,  should  articulate — so  that 
everybody  will  know— the  posture  and  program  of  the  federal 
government  in  this  area  and  the  guiding  principles  behjpd-it. 

At  a  minimum.  1  believe  a  policy  must  address  issues  in- 
cluding these:  information  needed  to  regulate  cancer-causing 
chemicals,  the  tests  that  should  be  used,  how  the  resulu  should 
be  interpreted,  and  factors  other  than  public  health  that  should 
be  taken  into  account  |. 
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Chronic  health  hazards:  a  national  challenge 


John  F  SchmuU.  Du  PonI 

Chrome  health  hazard,  •re  of  concern  tu  me,  mv  corni.anv 
i..iliiilr>  ,  arnHhe  nalitm  'IVenty  five  yean  agi,,  two  or  three 
cheiiiKaU  were  kiuiwn  hi  cause  Mntei  m  man  Today  ihe  Oc 
cupatii.nal  Safelv  &  Health  Admiiii.lralmn  regulalet  17  u 
fh'lenual  carcinoK'-n*.  and  the  Nalmnal  lnililut«  for  Occui.a 
liona)  Safely  A  Health  haji  a  liil  of  2415  auspecUd  maUriala 
W  e  rouat  move  up  a^greaaively  U)  deal  with  |he  iijue  -and  we 
are 

W.  are  now  tn  the  uAe  lUtua  with  regard  Ui  chnmic  haiarda 
u  we  were  wi|h  re«pecl  Ui  air  and  <valer  poJIulion  control  five 
U.  10  year,  ago  Key  law.  have  been  enacUd.  .„d  we  are  in  the 
pn^rew  ^  developing  p«Ucie.  and  the  baw.  fnr  refu/alion. 
neceMarv  U)  carry  oul  Ihe  .Ijilutory  authority  Rrom  a  policy 
viewpoinl.  I  feel  we  can  draw  from  our  prior  eiperiencea  with 
the  environment  in  charting  a  courae  which  focuBe.  our  effort 
conaerve.  our  re.ource.,  and  make,  poailive  progrew  toward 
a  clean  and  healthful  environment  » 

Today,  I  would  like  to: 

•  Provide  a  perapcctive  to  chronic  health  hazard. 

•  DiBcuaa  the  critical  iuues,  particularly  accipUble  risk 

•  Provide  a  augKeation  a.  to  how  we  might  deal  with  those 
luuea 

Hecaus*  it  u  m>  perwnal  to  each  of  ua.  the  queaUon  of  chronic 
lllneaa.  particularly  cancer,  u  one  thai  ii  difficult  to  view  in 
peraMct»ve  The  deep  concern  for  those  atricken  leada  ua  to 

I^*^.kT**"T  J'  "^^V  »>'«"«"y-  To  manage  chronic 
health  hazard,  effectively,  they  mual  be  looked  al  by  a  reasoned 
•pproach  baaed  on  available  facta.  Ul  me  give  you  a  liat  of  five 
which  help  me  frame  the  chronic  health  haiarda  iaaue  ivilh  re- 
aped to  chemical.. 

Firit.  chemicala  are  nol  neceuarily  "good"  or  "bad  "  "man- 
made  or  not  AJmoal  everything  in  nature  involve.  chemicaU  ■ 
ij>  change  from  man  made  mat*rial.  to  naturally  baaed  prod 
ucU  doea  nol  avoid  chemicahi  Food  i,  aa  much  an  organic 
chemical  a.  a  plastic  sheet  or  a  aolvenl. 

Second,  chemical  carcinogen,  and  other  chemical  chronic 
health  hazard.  «e  nol  necessarily  man-made  A.be«toa.  which 
helped  miUat*  the  focu.  on  chronic  health  hazard,  i.  a  chemical 
•nd  a  naturally  occurring  carcinogen.  PeanuU  and  gram,  fre 
quently  conUm  trace,  of  afiato,  m.  a  potent  carcinogen  formed 


hv  a  cuniiiion  mold  rhaitnaKbrmled  .leak,  contain  benzi.pv 
rene.  •  carciiingen  ^ 

•nnril  many  chemical.  eMeiilial  tor  health  m  .mall  quanlllie. 
•re  highly  umc  in  larger  quanliliea  We  wouUI  die  wUlmul  iinc 
maiiganeaB.  copper.  mulvUlemim.  aeteiilum,  chrommm  fluo- 
rine. .1  icon,  mckel.  itn.  vanadium,  pt.iaMmm.  and  many  other, 
that  alatiwhave  .evere  acute  and  chronic  toiicily  in  larger 
amnunU  Vot  eiample,  nickel  and  aelenium  m  aome  form,  are 
carcinogen. 

Fourth,  the  incidence  of  cancer  ia  nol  rapidly  increaaing  If 
the  effecu  of  cigaretU  aoioking  are  eicluded  and  ataliatica  are 
a|e  adju.tad.  cancer  incidertce  and  cancer  deaiha  per  unit  of 
population  have  remained  aboul  conatatil  over  the  past  25 
year*. 

Fifth  the  aUlemenI  that  SO  to  90%  of  cancer,  are  environ- 
menUlly  cauaed  doea  not  mean  that  80  to  90%  of  cancer,  are 
c^uaed  by  Lnduatry.  EnvironmenI  in  ihia  Miue  mclude.  nol  only 
the  air  we  breathe  and  waUr  we  drink,  but  our  diet  and  all  ele- 
ment, of  our  life  ityle.  al  home  and  ei.ewhere,  on  and  off  the 
)ob,  "EnvironmenI"  doea  not  equal  itiduatry.  The  major  causea 
of  environmental  cancer  are  amoking  and  diet.  Reliable  eiperta 
eat  innate  that  5%  or  leaa  of  cancer  is  industrially  related  Thai 
number  includes  known  hazarda  .uch  as  aabestoe.  /J-naph- 
thylamine,  and  other*  now  well  under  control. 

htdutlrlal  chamlcar*  pari  of  pfobfam 

In  aummary,  health  haz^ds  are  a  naUonal  problem  resulting 
from  a  variety  of  cau«a  of  which  induatrial  chemicals  are  only 
•  part  Let  me  hasten  to  add  that  because  of  Ihe  human  auf- 
fering  involved,  industrial  chronic  health  hazarda  are  a  major 
concern  u,  induatry,  However,  industrial  hazarda  are  far  from 
being  Ihe  principal  cause  of  chronic  illnesses. 

Why  then  the  focus  on  industry''  This  brings  me  to  my  second 
topic—the  need  to  define  the  issues.  Cancer  is  an  immediaU.  . 
readily  identifiable,  and  emotional  issue  in  all  our  live*.  Ait  of 
ua  have  had  reUtives  who  have  died  from  it  Also,  ira^c  evenU 
in  the  past  Mveral  years  have  focused  on  Kveral  inatances  where 
cancer  or  other  wriou.  chronic  illnesses  have  been  caused  by 
industry -related  chemicals.  This  has  led  to  a  Undency  to  as- 
•ume  thai  if  an  industrial  chemical  lA  present  in  the  environ- 
ment, it  I.  harmful  Emotionally,  we  are  prone  to  consider  a 
man  made  chemical  found  in  the  envuonment  as  more  aenoua 
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llUn  t  nttunUly  occurrlnf  chemical  found  (here  In  the  mud*  or 
lAritr  qiuiitltiM. 

ErYurcnoui  tlride*  In  ih«  daltctlon  oi  chtmictU  In  our  cnvt- 
ronmcnt  alio  have  helped  fucui  Attention  on  the  many  chemP 
.cala  lo  which  wurkeri  heve  been  eipoeed  over  lone  pertode. 
During  the  put  five  yean,  our  Uchnlquee  for  det«ctln|  chain- 
Icmli  have  IncreaMd  |T*etly.  In  water,  for  eiample,  accuracy  of 
d election  haa  progreiied  from  parte  per  mlUlon  to  parte  per 
bllHon — from  drupe  per  100  fal  to  drope  per  tOO  ihouiond 

The  rapid  evolution  in  toiicolofy  and  epidemiology  in  pin* 
pointini  hazarda  over  tha  past  20  yaara  alio  haa  matle  it  dlfTicult 
to  eegregala  the  evenle  of  today  from  the  evenleof  many  year* 
■fa  Cancer  and  other  chronic  illneaeaediagnoeed  today  often 
have  rceulled  from  etpoeura  of  many  year*  ago  when  haxarda 
were  unknown  and  practicaa  were  ffi  different 

Judging  the  work  0rectic««  of  20  yeara  ago  by  the  Increaied 
knowledge  and  more  informed  itandardi  of  today  often  la  not 
conitructive.  Let  me  note  one  of  Du  Pont'i  eiperieneee  in  this 
regard. 

More  than  20  yeart  ago,  Du  Pont  eitabliihed  a  lyttem  to 
collect  morbidity  and  mortality  data.  Ita  purpose  was  to  provide 
one  check  among  many  on  the  etpoeure  of  pur  worken  to 
chronic  health  hazards.  In  the  past  several  years,  the  cancer 
regietry  partof  this  epidemiology  program  has  been  esamlned 
In  depth  by  government  It  was  one  ot  the  few  available  to  es- 
amine.  In  voluntarily  submitting  data  from  it,  w«  oureetves  have 
pointednit  dendencies  In  our  registry— ^eflciendea  not  unique 
to  our  system.  Yet,  focus  from  soma  sources  on  shortcomings 
has  unfortunstaly  masked  the  fact  that  it  U  a  unique  and  pi- 
oneering effort  and  a  contribution  to  the  health  of  our 
amploye««.  There  is  an  emotional  conditioning  to  focus  on  the 
negstivt,  rather  thsn  the  positive.  . 

'  I  think  thera  also  is  some  element  of  fruslrsllon  caused  by 
tha  very  nature  of  chronic  hasards.  In  most  things,  w«  are  sbie 
to  see  iinprovtroant  In  response  to  our  positive  actiooa.  Fish  are 
ratuming  to  the  wstar.  People  can  swim  again  in  waters  pre> 
viouily  poUutad  Thtn  is  reduced  smog  and  air  pollution.  But 
adth  chronic  hazards  eipceures  of  many  yaara  ago  may  causa 
Jillncsws  todsy  and  pocstbiy  will  for  years  to  come.  The  results 
of  todsy's  control  ara  not  yet  epparent 

That  frustrstion  incresses  tlia  pressure  to  "do  something** 
and  feeds  the  desire  to  mandate  uniform  tachnoiogy-forcing 
control  St  "sbeolutely**  safe  levels.  I  submit,  how«ver»  that  that 

'approach  will  not  solve  the  problem  of  chronic  hazards  oor  is 
it  in  the  nstional  interest  * 
Because  of  the  foregoing,  there  is  s  critical  need  toatlsmpt 


to  lMl»i  i»M«€tivUv  ttt  tite  (mos  ii(  v)\m\W  hesUh  hft««r<U  «u<l 
<ti (mvk  U|H>n  whet  I  Wlleva  i<i  )»4 \\\*  \  \ lilt  el  U^ue,  nil  ai(  epl 
«liU  level  of  fUli, 

'44U)^Uk  or  MA)*<i|HM«me  U  ii«lih«r  tvtlMikally  (uMviltU,  lUir, 
gjvei)  lis  (-0)(>a4|M«n«'M,  ilMUi^tile,  hir  e«aii(|tlB,  U  wiuiM  n«it  l>e 
p4iMililli  lo  i««|m<hi  ihe  ffH|MMHr«  (o « gMiioue  iilieMiltel  (u 
til «  pUiti  or  in  pimlui^U  inede  Umn  (heiliii^lerlsl  iMiluilfUl 
ei|Hi«uf<n)ul«)t»e  retltiieJ  l4ial«vel  aiNive  lerunt  whlvhisiuer 
would  nut  Imi  ell»e«le<l  There  iMay  \>*  im  lieisid  front  luluule 
lUieoiltlM  of  retUlual  iiionouiei'  in  a  iHilyiner,  Ituli  ieclmicslly, 
th«  qiiaitlUy  of  iDooumar  ciHild  nol  U  tern, 

The  delicious  srome  of  your  Tlisnkiylving  turkey  l«  In  part 
caused  by  acrolein,  a  highly  toilo  cheiolcel.  'Ihet  delscieide 
picnic  grilletl  nieel  contelne  Uniopyrene, »  rarclnogen.  Are  we 
gtting  141  lUiii  all  Uirkeye  fur  Tlienkigiviog  or  otildoor  grItU?  Are 
we  gulhg  to  Imiu  |Mei)Uls7  Th<i««  would  Im  the  coutteq\«eit(  •«  of 
serorlek. 

In  si>eskll>g  of  ail  aeiaplahte  risk,  I  ant  mil  ialkiog  elNUit  lluiee 
eitoetluui  In  whitil)  It  le  kuuwit  lUet  the  level  enddureiion  uf 
eipoeure  would  be  likely  Ui  ceuse  eoiue  people  to  cuutrect  a 
chronic  Illness.  What  I  am  lelking  elKiul.U  ecrepllug  a  level  of 
risk  St  which  It  U  unllksly  that  anyone  wilt  Imcou)*  cnroniraliy 
ill  but  St  which  one  cnrmul  prove  whether  or  nuMli^re  Is  100)% 
safity.  U  meaiu  living  with  ressonehle  assurance  of  safety  end 
acceptable  uhcerteinty. 

Ctingreu  has  sccepted  that  uncerleinty.  The  Houie  report 
of  the  Toiio  Substances  Conlriil  Act  itstee;  "The  committee 
<tus  llmited^na-finhniiitratar  In  taking  ection  only  on  unrea- 
sonahle.rlilie  bacause  t|Odo  otherwise  auumei  that  a  risk  free 
society  is  sttalt|able,  an  Assumption  that  the  committee  does 
not  make."  '  > 

Note  thst  mf  tiy  years  ago  the  concept  of  scceplebie  risk  was 
adopted  in  handling  radletiotv  The  risk  of  i  rcys  is'generelly 
accepted.  The  nucFear  power  industry  is  regutsteu  On  that 
premise. 

The  conceple  of  zero  eiposure  end  zero  risk  Ignore  another 
point — the  many  poeitive  benefits  of  chemlcsl  products.  They 
Ignore  the  fact  thst  thoee  producle  hsve  become  essential  to  our 
health  and  safety  as  well  as  our  comfort  and  convenience.  They 
Ignore  the  many  jobs  msde  possible  by  chemicals.  They  ignore 
the  many  socially  beneflcisi  resutle  obtained  with  taies  gen- 
erated by  the  manufacture  of  producle  made  frobi  them. 

Accaptable  lavals  ol  risk  muel  ba  sal 

How  is  aii  acceptable  level  of  risk  set?  1  would  start  with  the 
fact  that  the  effect  of  carcinogens  and  other  chronic  health 
hazards  ts  related  to  dose  and  period  of  etposure.  Considering 
level  end  duration  of  eipoeure,  those  conditioni  should  be  found 
un^er  which  no  effect  ts  observedThen  a  substantisi  msrgin 
of  safetyshould  b«  applied  by  further  reducing  the  level  snd 
durstlon  of  etpoeure.  Let  me  edd,  however,  thet  s  necessary 
element  of  this  spproach  is  full  disctoture  of  ail  known  slgnifl- 
cant  haxarda  to  all  tboea  accepting  the  risk. 

It  follows  from  the  concept  of  acceptable  risk,  that  use  of  a 
rigid  guideline  of  control  to  the  lowest  level  feasible  Is  Inap< 
propriata,  ezcept  as  an  interim  measure.  With  a  potent  car- 
clnogeoi  for  ffihlch  a  no<effect  level  has  not  been  established,, 
lowest  level  feasible  may  present  an  unecceptabte  risk  if  it  is 
continued  over  e  prolonged  period.  In  such  case,  use  of  the 
carcinogyt  should  b«  discontinued  if  a  no-effect  level  csnnot 
be  eetablished.  In  other  cases,  control  to  the  lowest  level  feasible 
msy  unnecessarily  wests  jobs  as  well  as  capital,  energy,  and 
other  resources. 

Duration  of  eiposure,  as  well  as  level,  is  important.  Control 
t^s  level  while  further  data  ara  gathered  may  prpvide  reason- 
able assursnca  of  safety  and  accrptable  uncertainty.  Prolonged 
eiposure  st  that  level  may  be\uiar(^ptabte« 

Ican^U  sympathize  with  the  regulators'  frustration  at  es- 
tended  proceedings  and  the  delay  involved  in  a  product-by- 
product approach.  I  agree  that  factor  >uch  as  oncogenicity  vs. 
carcbogenicity  and  screening  teals  are  subject  lo  policy  deci* 
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UliiiH  iif  (^hrmiit^  liaMfiU  io  KviiTknUii  (i)tuaiii«)v, 
ltiit«rtU  iiiiiii  U  *yiitM^I«i)  ml  N  iifMilui  t  Iw  |irm)iii'l  tiMiii* 
t^Millifiiiuxip,  M>n(h>li  uiNiiitnli*)!  lliNt  id,  w)i»th«i  «thiiiiiU 
Ifiillv*  loiilMiti,  «iuMiti««(lh||  ihiilriilii  iir  |irut«iitvi> 
«i)iiltuH«ul  ■(«  (u  \\4  ii««it  ahuulil  vNty  hiini  tit  i  hi 
wNlvr  |Mi||ii(|iMti  (III  iiriimNlHtiUtMi  nf  ttlliidiil  HiiitUlhi**  )i«i 
(unftimttl  lit*  «tlmlMiMtr«llvi  f««4jtiilliy  uf  i:m»  liy  r-«i» 
•|)|)hMrh  Ttia  N«tl«in«l  rtniiU  Itut  liMrn*  Ii:iiiiilu4(ii)n  Hvaimn 
l>4rmili  ii)  UiiiurtluiiUAiuU  itf  iiiiliyii|ii«l  iiUiiU  i«iiifUtii  It 

Juii  iirmiiirl  liViirmtiiri  ivthitMiiu  tif  rliii  u  «Miiitiiil  if 
(till*  li  Id  Imp  «4H'Ully  *K«i:|lv*  r«||iii«|)nii>  tti,  ItHi,  U  Ihi  letlhin 
iiritrtiirltiii  fur  iffitrti  Ttn  n«iiiin  t|oM  nut  Iimv«  itii  Ulmr* 
l<i(U«  nr  iiiff  luiliiihNiliili  in  UnI  llni  i^uunit  wfUitt  «if  nil 
i!|i*inl«'«U  |iiuii«iiU{«ty,  iinr  wnnlit  •m-li  *fri>ri  Ihi  iUiUnMo.  I 

*niliii««  lilt  «ffiii{i  iif  Itittiitviatiiy   |{|4>«,  MUlili^titHliiiitlfr 

ihi  TiiiU:  HnUUiuti  ('(lulriii  At:l  lu  livlti  ml  |irtiirui«i  Mdp 
llvliy  tliii  ■hiiiild  li«  ■)i|tlta(t  (ti  «tl  ■■(lerli  iif  |ti«  r«|fnklliiii  u( 
1  limiilr  h«iMr«li  h'tir  •■«niiil«,  tiriMiil  (iriNlnt  IImii  mI  lUiniWti  lUlu 
vtkU  iinlv  tiliNitir*  the  ijlilril  iiiitvi  ■ml  lUUy  iii»«iiiii|tfnl 
Nimiyil*  l»y  Itit  Muvtnunoiii 

1*1  nU  iImi  tIIm  ■  ina*  hlRlury  to  tlliiilralf  ihs  ttiin|il«illy  n( 
III*  r«ri'nuig»n  liiui  frtiin  »\\  imlnilrlitl  vlvwpiiiiil  (hi*  u(  nnr 
iiruMtUini  ii«w  iiriKhiiU,  Kavl«r  ■rviiiUl  filler,  l«  innit*  mlnit 
n*i«ii)tlltyl  |ihiii|iliiir*iiili)B  UiMI'AI  «  |itilyiii«r  inlvtiil  hi 
■  II  iRrly  »i9\y  T\\»{  clieiinrii  li  iiitl  liii  Im)«i)  (nittl  witlvly  ■ 
liilvvnl  III  iNliiirRliirliii  fui  iimiiy  yonri  Nn  lininni)  i  miuoi  Imi 
twni  «llrllitlle(l  (u  It 

Vtnm  «inr  •■rllril  ti««,  lwi:«iiie  uf  •rule  liitiirili,  w«  U«tl 
lra«l«(l  IIMI'A  a  lui  cnntAct  rheiincal  ■ml  cniilrulltnl  l(  tu 
v«ry  liiw  llv«U  lUieil  nrt  mrly  {itiiinlMKli-al  iiriiniii,  tmi  inlin 
IrIuiIi  leiU  ■lid  wprr  IwKtin,  (nil  l)«f<ire  wr  nililil  rtiii  Ihi  leili, 
w»  hail  Ui  (lavaltip  itwcial  Uihiiuitiri  to  IiaihIIi  (tie  hiw  ei{MMiiTv 
Ifveli  Thei).  einlil  iiumltii  iiilo  itie  ml  (enli,  cancer  einergeil 
•I  livoti  ■■  Uiw      4tMl  tU'l)  ■ml  ifler  i:)  iiiimlhi,  ■(  (ipt) 

Allhtitigh  «itir  CMDier  renlilry  itiiiwetl  nii  evlililice  tif  cAiirer 
rel«(flil  prnhlemi  wilti  imiilnyoei,  une  Hril  ileij  wai  Ui  (|iilcklv 
■ntl  ■yilemeliiUlty  iNicliMe  mir  flniling  lu  einnlnyeea  Mriil  gnv 
•nimeni  Agenclei  (o  which  c-ir  flnillngii  wnuld  W  hfit|irtit  Hiiice 
the  chemical  wek  wiilely  ute<l  In  research,  we  elBd  ititighl  die 
cliwure  in  majtir  puhlicaliona 

Concurrenlly,  u  the  teil  det«  d*valo|>ed,  we  lowered  the 
permiuihli  eirbiirnr  eiDueure  linlit  Ui  2A  pph  ihrit  Ui  fi  end, 
within  one  year,  taO.fi  ppb  Initmlly,  we  h«d  mi  melhiid  to  detect 
■uch  imell  qiienliliet,  the  equiveleni  of  «t)ou(  one  drop  |>er  10 
million  !«]  llierefore,  our  mwarch  and  enginMrlnif  p«ciplr  had 
to  deviie  a*t«i(  methtid  In  the  plant,  a  combination  of  engi 
neering  conlroU  and  perianal  protection  wai  uaed,  the  latter 
bfcauM  of  Ihe  frt«<lom  of  cnanipiilalmn  r(Mitiire<i  of  employee! 
for  tome  of  tfie  flher  o|>eraliona. 

Bimultaneoualy,  new  anini^l  t«eta  ware  Initiated  to  lub- 
■tanliata  a  no-effect  level 

AJtbough  the  leaf  ch  for  an  aJtemat«  wsa  begun  immediately, 
*  a(  leaal  I0()  inan  yean  of  reaearch  will  be  necetaary  tore-vngl 
nr«r  the  proceta  even  after  a  luiLable  candidate  ia  found 

1  have  attempted  to  give  yuu  a  perapcctivt  on  chronic  hazards 
from  an  Industry  viBwp<iin(  and  an  eiample  of  how  one  com 
pany  baa  dealt  with  one  new  diicovery  How  abould  lucb  hax 
arde  be  regulated'' 

Batia  tof  aound  ragulalton  haa  been  provided 

The  condition  precedent  to  sound  regulation  ii  an  adequate 
and  balanced  legiilative  base.  With  the  passage  of  the  Totic 
Substances  Control  Act,  which  was  generally  lupported  by  in- 
dustry, that  base  has  been  provided  We  can  alt  thank  Con- 
gressman {Bob]  Eckhardt  for  bia  efforts  that  made  thai  legis- 
lation poosibte.  Now  success  of  ita  implementation  will  depend 
critically  on  balanced  regulation. 

An  Interagency  Regulatory  Liaison  Group,  representing  the 
Consumer  PrixJucI  Safety  Commission,  the  EnvironmentAl 
Protection  Agency,  the  Food  A  Drug  Administration,  and 


(HiUA|  tiM  t»*4ii  (mniiil  lu  nmMlinata  aimfuartim  lumiJi  u«ii«i 
M  MtiiMli  fUli  a»iteaiini«ni,  MinUiiiin.Wnt  «nfii|ii*uiiMl  Aii- 
iilUf  gfiiuii  t^alUij  Ilia  Tnajo  QnliilNlir^  IVhUmI  Ail  (inmti. 
t'tmhed  liV  ')  II  Miialli,  Uii  U«4i  liiniieil  lu  il«vsli)|)  {mlji  Hihi 
i:itiiii)iii4U  (tie  fpiUiiil  rognUliify  N|i|«riiai  li  lu  ludi- « ti^miiaU 
I  tialiava  (ba(  Hiriae  gtniilM  i  aii  i|u  iniu  li  In  (i#l|i  Ii«ik|)  |(ia(  Ng 
iiUlliih  wllliUi  III*  hmtiiila  M OnigraNsluiial  iiiliiiil  tiy  aiinifliig 
a  aUtila,  Utitirtlliiaud  a|i|ir«iai:||  I  i|||i|i«ii(  ahii  aiM'miraga  lliaiii 
111  iheif  wiirk 

Tti  Ills  ItNinUtnia,  I  anggMl  Ave giililplliitHi  In  ilraflUm  tlnniik 
liatanli  (PgiiUlioiii 

Kiial.  1  inggeil  «  ravlaw  iif  lUia  williin  faiUrnl  ageiii:i*ii  Ui 
deleninna  wlisre  atlilMliillal  tUU  acninmihtii  iir  il«Vii|ii|iiiieiiV 
may  Im  natf«4H<y  Wliat« gajtaaiUt,  KI'A  i«ii  Mletllvalv  l«4(ni(« 
•iibnilMinM  iif  iiilnnmllnn  rinm  lli«  inlVNlip  mi  Itir  and  lUvnlnti 
Uillug  i«i<|tiiiviafi*(i  A|i|iiu|iriNle  i«lpi>lliiii  ciileria  wuiild  In 
iiliiiU  111*  lliagr^ililils  ami  ninlaa  nf  aiiiuanre,  ealeill  nf  ei 
Uling  dnla.  ami  tUinli^l  |iMi|>«iliM  'I'lna  a|i|iruavti  wnnlit  ftHua 
MM  lliiM*  (iliajj^  ali  llial  may  (iresaiil  luireamilialile  rulm  ailil 

(lariiiH  iiioailliiiirul  ulltltall  (  cililliig  leilllig  reaunrifl  In 

ivaliial*  iirlnrily  iieeiU 

i>«iiiailda  ftir  T«iMirlliig  nf  luliiUiillal  ilala  mi  all  rlieinli  ala 
as  i-iirrantly  |irii|H)iei{  hv  KPA  fur  'I'MOA  liiveiiliiry  r«|iiirll|ig 
wiiiilit  he  rumilariiriKliirllvs  and  serve  merely  tn  slnw  ttnwn 
r*vl«w  uf  tiialur  lilgli  risk  areas  uf  niiuerii  Hliiillarly,  rei  iim 
niemlalluiis  fur  lesliiig  tiy  c^legurlei  tif  vheiilU  al  siiUUm  es 
(hinalaii  (iriiirlly  iinvdi  liy  retiiilrliig  eileiislvs  ami  uiiiiecttMnry 
pre  aiii|illiiii  iiftliinied  IcslUig  reiiiiirces 

Hei'uiid,  lliere  slumltl  t>«  full  tllsoliHiure  nf  all  sigiiincaiil 
tiaiards  lu  all  llisise  wtm  luey  iieetl  lu  ai'l  on  itinl  liifnriiialluii, 
inrliidliig  siniiluynes,  nislumeri.  (lie  luverninsiil,  eiul  iilliars^ 
ICiiilIng  aulhurily  under  l^iWA,  jirtivlilei  tn  attiH|mil*  sfaltilury 
liitiis  (u  rei(iilre  Imliiilrv  (o  imlify  the  guveruinenl  of  (lerllneiil 
lieallh  Slid  eafuly  itala 

'I'liird,  wurkplui*  nimenlraliuns  uf  suspei'led  aiiliual  nr 
human  rarcliiDgeui  sliunld  Im  tnuiiitilty  litil  (eiii|Mirarilv  limileil 
(u  (tie  luwesi  feasilile  level  runsnlnring  length  uf  situisure,  Ihe 
tdiysical  furm  nf  the  nialerial,  ils  cinueDlranim,  and  esisling 
(uiictiliiglcal  dain  The  level  of  cuiitrnl  should  (aks  inlu  cun 
sldaralioi)  esislmg  data  and  spply  a  safety  faclur  Fur  eininpte, 
ill  suiiie  cases  (he  erceptable  airlKirne  cunceitlraliun  mighl  t)e 
one  tenth  of  lbs  olMervetl  lui-effecl  cuiicenlratmn  in  a  suitable 
Animal  sltiily 

The  level  and  duration  wf  control,  not  the  means  (hereof, 
shuiihl  be  of  primary  concern  The  means  uf  con(rol  shmild  be 
a  prardcal  combinadun  of  engineering  controls  (o  the  esteiit 
technically  anti  economically  feasible  e\igmented  by  adminis- 
trative controls  and  peraunal  protective  equipment  as  neces- 
sary 

Fourth,  an  accepUhle  risk  level  should  be  defined  as  (luickly 
as  pnaeible.  Acceptable  risk  shotild  be  based  on  a  suitable  re- 
duction from  (he  observed  no-effect  level  In  animals,  epide- 
miology studies,  or  their  equivalent.  Functionally,  the  accent- 
able  risk  level  woultl  be  a  level  at  which  it  would  be  reasonable 
to  predict  that  nn  nne  wotild  1^  likely  to  get  cancer  or  another 
chronic  illness  from  the  chemical  In  making  this  determination, 
i(  aitui  be  reatgiiLzed  thai  one  could  no!  prove,  nor  is  it  poasible 
to  ever  prove,  that  some  uniquely  sensitive  person  could  not  get 
cancer 

Fifth  and  finally,  there  should  be  control  to  the  acceptable 
espoaure  level  If  extended  testing  is  required  to  determine  that 
level,  we  should  continue  control  to  the  lowest  level  feasible,  If 
an  acceptable  risk  level  cannot  be  determined  and  the  product 
cannot  be  made  and  used  safely,  then  the  operation  ahould  be 
diacontinued. 

It  will  be  a  challenge  for  industry,  labor,  the  government,  and 
the  public  to  work  together  objectively  on  chronic  hazards.  But 
the  slakes  are  high  and  we  must  do  it  Our  mistakes  and  suc- 
cesses will  not  be  measured  for  many  years.  In  the  interim — 
while  we  are  hard  at  work  finding  and  reducing  the  hazards- 
good  judgment,  objectivity,  and  an  acceptance  of  (he  fact  that 
Ufe  connol  be  made  risk-free  must  (ide  us  over  □ 
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Aakor,  David  A.,  mwl  Oootho        \U\y ,  compllom.      Contiumarliiun    aourch  for  tlio 
coneiunur  lutursnt .     )ril  uil.    Nuw  York.  Prou  I'reu*.  cl97t).     )0A  p. 

IICU0,C63A6  197U  3U1.3 

Adaroa,  Driice,  and  PhlUp  Clapp,      WUh  only  one  oari     a  Ur>mnion  Cauao  atudy  of 

Industry  and  conaumer  ropreaontat Ion  before  Federal  regulatory  conunlaatona . 
Waahlngton.  Common  Cauae,  1977  .    ^iL  p.         JK90L.A62  333.091 

Anbroae,  Jamea  A.      Conaumer  education— tho  fifth  right.    Personal  finance' 
law,  V.  31,  winter  I976t     12-15,  24. 

Dlacuasea  bow  conaumera  and  bualneae  can  help  to  make  conaumer  educa- 
tion more  meaningful,  roviewing  early  conaumer  protection  legialation  and 
programa. 
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*The  Library  of  Congreaa  call  number  and  the  Dewey  Decimal  call  number 
appear  after  book  citationa. 
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American  Enterprise  Institute  for  Public  Policy  Research.  Consumer  protection 
legislation.  -Washington  (19771  36  p.  (American  Enterprise  Institute  for 
Public  Policy  Research.    Legislative  analysis  no.  3,  95th  Cong,) 

Contents. — Background.— Consumer  problems  and  the  a.dvocacy  concept.— 
Pending  legislation. — Agency  powers. 

Boyd,  Marjorle.      The  protection  consumers  don't  want.     Washington  monthly, 
V.  9 ,  Sept.  1977:  29-34. 

Cites  fallings  of  various  laWa  designed  to  protect  the  consumer* 

IT  '-^'^ 

Brlckey,  Katfeleen  F.  The  Magnuaon-Moss  Act — an  analyals  of  the  efficacy  of 
Feder^il^  warranty  regulation  as  a  consumer  protection  tool.  Santa  Clara 
law  review,  y.   IB,  winter  1978:  73-118. 

"Article  focuaea  un  the  key  provlalons  of   the  Act  which  are  Important 
to  the  accomplishment  of   Ita  goals.     The  analyala  acruclnlzes  the  under- 
lying pulley  declaluns  supporting  the   leglalatlve  approach,   the   lack  of 
clarity   In  the  statutory  language,  and  the  probiema  poaed  by  the  regula- 
tOry   reaponse  to  the   leglalatlon.     finally,  within  thla  framework,  thla 
article  assesses  the  viability  of   the  Act  aa  a  vehicle  for  achieving  Its 
stated  objectives.  ■     Kinda  much  of  the  Act    'obacure   in  pi^rpose  and  effect." 

Byington,  S.  John.  Public  regulation  of  consumer  products  and  product  llabll— 
lty--the   interface.      Furum,   v.    U,    fail   1978:      32  7-338. 

Kurmer  chairman  of   the  Conaumer   Product  Safety  Cununlaalon   ( CPSC ) 
examines  pew  initiatlveb   fur   product    hazard  data  collection,    the  definition 
ot   defect    for   the  purpuse  of   turt    liability  versus   the  purpose  of  reporting 
to   t  he  LPSL ,   t  he  confidentiality  uf   manufactureru'    r  epo  rts  and  how  the 
.  e  f  f  et-  t   o  t   comp  liance  and   noncompliance  with  CPSt;  actions   relates   to  product 
I  labli  i  ty . 

Curaarow,    Avery.       Lo  nsunli^r  1  sm  '  a   Washington  winter  of   discontent.     Mdney  ,   v.  7, 
June   19  78  ;     6  7-68  ,    7-G  ,    / 2  .  ^- 

"v^ongre^  has  been  Cui(i-pbou  ider  i  ng  the  ao^vement  '  a  favorite  bllla, 
including  some  aupported  by  Jimmy  Larter.  But  conaume  r  i  st  a'  continue  to 
Ket    action    In   the  ataies  and  cltiea." 

consumerism,  a  new  furce  in  auclety.  Mary  (^ardiner  Junes  and  David  M.  Gardner, 
editors.      Lexirigtun,   Maas    ,    Lexingtun  Booka ,   cl976.      18*  p. 

HC I  10. C6  iC6^  i  381  .  3 

^..unsumer  '  s   resource   handbouk.     rtidge  Shubow,   ed  .     Pueb\o,   i,olo.,  Cunaumer 
inlormation  Lenter,    1979.      7/  p. 

Day,  L.eorge  S.  The  mystery  of  the  disBatlsfled  conaumer.  Whartun  magazine, 
V     I  ,    fall    1  9  7  7:     W^-itJ  ,    S8-'>9  . 

Dlflcusaes   efforts   to  quantify   the   he  1  i e f   that    conaumer   d Isa a 1 1 a f ac t Ion 
Im  gruwing.     Concludes     there  are  potential    benefits   to  encou  rag  1 ng  more 
cumplaints  by  the  uae  of   telephone  hotlinea,   queatlonnalrea   i  naerted   i  n 
packages  and  other   imp roved  curamun Icationa  devices.     But   negardleaa  of  the 
effect  of   such  encouragement.    It   la  clear   that   cuatomer   complainta  cannot 
be  a  i  lowed   to  aerve   as   the  aoie  aource  of    inf  ormat  ion  about  coa^umer 
dissatisfaction' 


Si. 


Dole,  Elizabeth  H.      Cost-benefit  analysis  versus  protecting  the  vulnerable: 
the  FTC's  special  inter^tj- groups .    .Antitrust  law  &  economics  review, 
-  V.  9,  no.  2,  1977:    15-27,  29-30. 

The  author,  an  FTC  commissioner,  suggests  some  limitations  on  the 
u6t  of  cost-benefit  analysis  in  a  speech  surveying  some  of  the  Commlssion-s 
recent  activities. 

Foreman,  Carol.      Protecting  the  consumer,^  Challenge,  v.  20,  Sept .-Oct,  197  7: 

24-28 .  '  ^  n  ^ 

Interview  with  the  Assistant  Secretary  of  Agriculture  for  Food  and 
Consumer  Services  ranges  over  a  number  of  consumer  issues- 

Friedman,  Milton.       Who  protects  the  consumer?    Human  events,  v,   38,  May  27, 
1978:  10-13. 

In  this  Sept.  l977  speech  the  author  argues  that  government  regulation 
has  lef't  the  consume|f  less  well  off  than  he  would  be  if  competitive  markets 
'were  allowed  to  functiion  unimpeded. 

Gold,  Paula  W. ,  and  Robert  4.  Cohan.       State  protection  of  the  consumer:  inte- 
gration of  civil  and  criminal  remedies.     New  England  law  review,   v.  ).2  , 
spring  1977:  933-954. 

Article  surveys  "the  broad  range  of  civil  and  criminal  sanctions  cur 
rently  available  to  most  state  enforcement  agencies  for  conaumer  protec- 
tion" and  recommends  coordinated  civil  and  criminal  penalties. 

a  Haney,  Camille.     Business  and  consumerism:     emerging  patterns  of  partnership.  ( 
Columbia  Journal  of  world  business,  v.   13,  winter  1978:     81-88.  \ 

"A  growing  number  of  companies  have  overcome  the  I r.  paranoia  and  are 
beginning  to  realize  bottom-line  benefits  from  listening  more  cai;efuUy 
to  conaumer  concerns.     Hs .  Haney  describes  the  expanding  role  of  conaumer 
affairs  professionals  In  buaineaa  and  offers  recommendations  on  how  a^ 
company  might  initiate  a  consumer  program  or  improve  an  exiatlng  one." 

Hutt,  Peter  Barton.       Balanced  government  regulation  of  consumer  products. 
Food  drug  cosmetic  law  Journal,  v.  31,  Nov.  1976:  592-604. 

"This  paper  .    .   .  deal[a]  broadly  with  the  question  of  how  government 
regulation  of  conaumer  products  can  be  controlled  to  prevent  either  indif- 
'   ference  to  genuine  problems  or  unnecessary  overregulation.     It  .    .  . 

briefly  examine [s)   the  rationale  for  and  mechanisms  of  government  regula- 
tion and  review[sl   poasible  waya  of  achieving  control  of  agencies  In  order 
to  aasure  balanced  regulatory  activltiea." 

Jones     Mary  Gardiner.       The  conaumer,  affairs  office:     eaaentlal  element  In  cor- 
porate policy  and  planning.     California  management  review,  v.  20,  summer 
1978:  63-73. 

Margollus,  Sidney.       A  consumer  alert  on  Imports.     American  f ederat lonlst , 
V.  84 ,  Aug.   1977  :     9-12  . 

■The  adverse  Impact  of   Imports  on  American  Jobs  has  been  amply  demon- 
strated    but  the  Impact  on  American  consumers  Is  Just  beginning  to  sur- 
face.    For  a  great  many  Items  In  the  family  budget,  the  price  advantage 
of  Imports  has  dlaappeared;   many  products  have  serious  safety  hazarda; 
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*the  quality  of  well-known  brand  Items  made  partli  or  wholly  abroad  Is  now 
questionable.*'  -r — ^ 

Margolius,  Sidney.      The  consumer *s  new  concerns.    American  f ederationist , 
V.  85,  Sept.  1978:  1-5. 

"Some  recent  reverses  have  produced  dire  predictions  on  the  future 
of  the  consumer  movement.    But  those  who  think — or  hope — the  movement  is 
dead  are  wrong,  because  the  nation  has  an  underlying  public  demand  for 
consumer  reforms.     Consumer  concerns  may  keep  changing,  as  they've  done 
before,  but  there  will  be  no  let-up.     In  fact,  recent  surveys  indicate 
the  U.S.  public  is  far  ahead  of  mttny  government  and  business  leaders  in 
understanding  the  need  for  consumer  protection." 

HcNeal,  James  U.       Consumer  education  as  a  competitive  strategy.  Business 
horizons,  v.   21,  Feb.   1978:  30-36. 

Discusses  ways  businesses  can  educate  consumers  and  concludes  that 
■'bu8lnessea,   not  the  public  school   systems,   should  educate  consumers 
about   their  products.      In  meeting  their  responsibility,   they  will  receive 
many  bene fits —  includingbiggerprofits." 

Morgenstern,  Stanley.       Legal  protection  for  the  consumer.     2d  ed .     Dobbs  Ferry, 
N.y.,   Oceana   Publications,    1978.     119  p.     (Legal  almanac  series,   no.  52) 

KF1610.M6'>  1978  343.  7307 

Protecting  the  consumer   Interest:     private  initiative  and  public  response. 

Robert  N.   Katz,   ed.     Cambridge,  Mass.,   BaUlnger  Pub,   Go,,  cl976.     2  77  p. 

HCIIU.C63P77  381.3 

Rali>h- rlader '  S  C<jnference  on  Corporate  Accountability,  Washington,  D.C. 

Corporate  power   in  Ai^erica.     Ralph  Nader  and  Mark  J.  Green,  editors. 
New  York,   Penguin  Books,    1977   (cl973]     3U9  p.  658.408 

Reich,   Robert  B.       Toward  a  new  consumer  protection.     University  of  Pennsylvania 
law  review,  v,    128,  Nov,   1979:  1-40. 

Article  develops  the   thesi§  that  "consumer-protection  regulation 
should  aim  at   improving  market   performance  by  enhancing  seller's  stake  In 
goodwill,   rather  tfian   improving  the  quality  of  particular  products  or  prod- 
uct  information.     This  caUa  for  a  strategy  combining,   in  differing  propor- 
tions according  to  market  characteristics,  elements  of  disclosure,  property 
rights   In  trustworthiness,   and  competition.** 

Rothschild,   Donald   P.       The  Magnuson-Moss  Warranty  Act:     does   It   balance  warran- 
tor and  consumer   Interests?     George  Washington   law  review,   v.   it4  ,  Mar. 
1976:  ))5-)8U. 

"The   purpose  of   thlH  article  is  to  examine  the  balance  of  warrantor 
and  consumer   lnterea.t'«  under  the   (Magnuson-Moss  Wsrranty)   Act   In  order  to 
determine   Its   potential   Impact   on  the  marketplace . ' 
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Sargdnt,  Ban.      BuBlness  lobbying!    threat  to  the  consuner  Interest.  Consumer 
reports,  v.  43,  Sept.  1978:  526-531. 

"In  recent  aonths,  vlth  Its  redirected  political  might,  business  has 
helped  kill  Important  consumer  legislation.    How  Is  busCness  doing  it? 
From  the  top,  the  corporate  chief  executive  officers  use' their  Influence; 
from  the  bottom,  the  grassroots  businessmen  and  wom^  u&e'  their  numbers. 
In  the  middle  are  the  legislators — pressured  from  both  directions. % 

Schtfarts,  George.      The  successful  fight  against  a  Federal  consumer  pirotectlon 
agency.    MSU  [Michigan  State  University]  business  topics,  v.  27,^ummer 
197^:  45-57. 

"Nine  years  of  carefully  coordinated  efforts  by  a  business  coalition 
had  the  desired  effect  despite  a  major  push  by  consumer  Interests." 

U«S«**  Congress.     House.     Coaunlttee  on  Banking,  Finance  and  Urban  Affairs. 

Subcommittee  on  Consumer  Affairs.  Consumer  information.  Hearings,  95th 
Cong.,  Ist  seSB.  Feb.  8,  9,  and  10,  1977.  Washington,  U.S.  Govt.  Print. 
Off. ,  1977.     411  p. 

"Our  goal  lis]   ...  to  provide  a  forum  where  those  psrtles  most 
Involved  In  consumerism  can  come  and  tell  Congress  what  they  believe  are 
priority  IsBues.** 

U.S.     Congress.     House.     Committee  on  Ggvernment  Operations.     Commerce ,^!s^n- 

Bumer,  and  Monetary  Affairs  Subcommittee.      Proposed  Presidential  J^Sumer 
representation  plans.     Hearings,  94th  Cong.,  2d  sess.  Feb.  23  and  Mar.  9, 
1976.    Washington.  U-S.  Govt.  Print.  Off.,  1976.     231  p. 

U.S.     Congress.     House.     Committee  on  Government  Operations.     Legislation  and 

National  Security  Subcommittee-      Agency  for  consumer  protection.  Hearings, 
95th  Cong.,.lBt  sess.,  on  H.R,  6118,     Apr.  20  and  21,  1977.  Washington, 
U.S.  Govt.  Print.  Off.,  1977.  >  508  p. 

•*To  establish  an  agency  for  consumer  protection  in  order  to  secure 
within  the  Federal  Government  effective  protection  and  representation  of 
the  Interests  of  consumers,  and  for  other  purposes."  ^ 

U.S.     Congress.    House.    Committee  on  Interstate  and  Foreign  Commerce.  180 
years  of  service;  a  brief  history  of  the  Committee  on  Intevstate  an3 
Foreign  Commerce,  U.S.  House  of  Representatives.    Washington,  U.S.  Govt. 
Print.  Off.,   1976.     102  p. 

At  hesd  of  title:     94th  Cong.,   Ist  sess.     Committee  print. 

U.S.     Congress.     House.     Committee  on  Interstste  and  Foreign  Commerce.  Subcom- 
mittee on  Consumer  Protection  and  Finance.       Consumer  Controversies 
Resolution  Act .     Hearings,  95th  Cong.,   2d  sess-,  on  H.R.   2482,  H.R.  2965 
[and]  S.   957.     July  20-21,  1978.     Washington,  U.S.  Govt.  Print.  Off.,  1979. 
267  p. 
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U.S.     CongreBS.     House.     Coaa&lttee  on  interstate  and  Foreign  Commerce.  Subcom^ 
mltcee  on  Consumer  Protection  and  Finance.  •    Consumer  Fraud  Act.  Hearings, 
94th  Cong.,  2d  seas.,  on  H.R.  10463  and  S.  670.    Aug.  9  and  11,  1976. 
Washington,  U.S.  Govt.  Print.  Off.,  1976.     112  p. 

"Bills  to  regulate  commerce  and  t6  prohibit  unfair  or  deceptive  acts  * 
or  practices  In  commerce , '^nd  for  other  purposes.  ^ 

U.S.     Congress.     House.     Committee  on  Small'  Business.     Subcommittee  oi)  Actlvl~ 
ties  of  Regii^atory  Agencies.      Regulations  of  various  Federal  regulatory 
agencies  anjB  their  effect  on  small  business  (part  4).     Hearings,  94th 
Cong.,  2d  sess.     Washington,  U.S.  Govt.  Print.  Off.,   1976.     290  p- 
Hearlngs  held  Mar.  25  .   .   .  ^uly  28,  1976. 

U.'S.     Congress.     House.     Select  Committee  on  Aging.     Subcommittee  on  Housing 
and  Consumer  Interests*       Consumer  problems  of  the  minority  elderly. 
Hearing,   94th  Cong.,   2d  sess.     May  14,   1976.     Washington.  U.S.  Govt.  Print. 
Off .  ,   1976  .     44   p .  > 

U.S.     Congress,     Senate.     Committee  on  Coimnerce,  Science,   aqd  Transportation. 

A  brief  history  of  the  Senate  Commltte  on  Commerce,  Science,  ^nd  Transpor- 
tation and  Its  activities  since  1947.  Washington,  U«S.  Govt.  Print.  Off., 
197B.      13B  p.     (^5th  Cong.,  2d  se^s .   Senate.     Document  no.  93-93) 

Contents. — The  Senate  Commerce  Committee — a  brief  sketch  of  Its  devel- 
opment.— Chairmen  and  ranking  minority  Members  of  the  Commerce  CpmmlCtee 
since   1947. — Nominations  and  the  senatorial  confirmation  process. — Trans- 
portation and  its  predecessors  from  1947   to  1977. — Service  of  Members  of 
the  Cpmiiiittee  on  Conunerce,  Science,  and  Transportation. 

U.S.     Congress.     Senate-     Committee  on  Conimerpe.     Subco^lttee  for  Consumers. 

National   traffic  and  motor  vehicle  Information  and  cost  savings  authoriza- 
tions of    1979  and   1980.     Hearings,  95th  Cong.,  2d  sess.,  on  S.  2604. 
Mar.   21-23,    1978.     Washington,  U.S.   Govt.  Print.   Off.,   1978.     545  p. 
.  'Serial  no.   95-1  10" 

Weldenbaum,  Murray  L.       Business,  government,  and  the  public.     Englewood  Cliffs, 
N.J'.,  Prentice-Hall,  cl977  .     336  p.  HD3616 .  U46W44  322.30973--. 

/ 

B.     DEBATE  PROPOSITION  ONE— RESOLVED  THAT,  THg  FE0ERAL  GOVERNMENT  SHOULD 
INITIATE  AND  ENFORCE  SAFETY  GUARANTEES  ON  CONSUMER  GOODS 

Blck,   Thomas,   snd  Roger  E.   Kaspereon.       Pitfalls  of  hazard  management:     the  CPSC 
experiment.     Environment,  v.   20,  Oct.   1978:  30-42. 

The  authors  critically  evaluate  the  Consumer  Product  Safety  CommlBslon 
In  the  sreas  of   setting  priorities,   "chronic  hazard"  management,  agency 
Independence,  and  public  participation.     Two   lessons  drawn  are  .^hat  th^re 
Is  "a  pressing  need  for  the  classification  of  hazards  and  for  a  defensible 
assignment   of  priorities"  and  that    "little  Is  knowa^about  how  to  give  the 
public  an  effective  voice  In  bureaucratic  decisions. 
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;toti,  S.  John.    Public  regulation  of  conaumer  procJucta  and  pipoduct  llajjll- 
ity—the  Interface.    Forum,  v.  U,  fall  1978:  327-338. 

Former  chairman  of  tlje  Conaumer  Product  Safety  Commission  (CPSC) 
examines  new  Initiatives  for  product  hazard  data  collection,  the  deflnl- 
!  V "   tlon  of  defect  for  the  purpose  of  tort  liability  veraus  the  purpose  of 
rteportlrig  to  the  CPSC,  the  confidentiality  of  manuf acturera '  reporta  am 
how'the  effect  of  compliance  and  noncompliance  with  CPSC  act lona  relate. 
^  to  product  liability. 

Clark,  Timothy  B.      New  approathea  to  regulatory  refortfr— letting  the'inarket  ^o 
the  Job.    National  journal,  V.  11,  Aug.^1,  1979:    1316-1322.  . 
'  Dlacuasea  new  regulatory  te'chnlques  thpt  allow  alternative  aolutlona 

and  leaa  burdensome  "ways  of  meeting  regulatory  goala  In  air  pollution, 
•worker  safety,  product  safety  and  other  areas. 

Demk,ovlch,  Linda  E.      King  and  her  court  at  the  Consumer  Product  Safety  Commis- 
sion.    National  journal,  v.  10,  Oct.  28,  1978:     1732-LJ33,  j 

"Suaan  B.  King,  the  commission's  new  head,  believes  in  government 
regulation,  and  she  Is  determined  to  Improve  her  agency's  reputation.  "* 
Contains  excerpts  from  an  Oct.  17  interview. 

"^Epstein,  Samuel  S.,  and  Richard  D.  Grundy,  editors.      The  legislation  of  product 
safety.    Cambrldae,  Mass.,  MIT  Press,   1974.    2  v.  •  ' 

T55.3.H3E67  604.7 

Felnberg,  Judy.      Consumer,4>roduct  safety:     the  current  record  of  administrative 
Interpretation.     Federal  Bar  Journal,  v.  37,  spring-summer  1978:  56-75- 
Article  reviews  the  administration  of  product  safe^ty  legislation  by 
the  Consumer  Product  Safety  Commission;    Notea  prob^ms  of  undue  delay  in 
enforcement  and  an  insufficient  number  of  standards .  \Suggests  combining 
the  remedial  powers  under  the  varloua  product  safety  acts. 

'     ^     ^  ^ 
*   Feldm^n,  Lau/'ence  P-      The  Consumer  Product  Safety  Commission:     benefit  or  boon- 
doggle?   Journal  of  consumer  affalra,  v.  11,  wlpter  1977:  25-42. 

The  author  "evaluatea  the  Commla^ona  performance,  examining  bath  the 
sources  of  Commlsalon's  regulatory  problema  and  the  Extent  to  which  recent 
amendments  to  the  Consumer  Product  Safety^Act  will  ameliorate  these  prob- 
lems.    Alternative  approachea  to  the  regulation  of  conaumer  product  safety 
are  suggested."    Finds  that  "the  outlook  for  more  than ' mar^lnal^improve- 
r  ment  ill  performatv^  on  the  part  of  the  Commission  la.  not  great."  - 

^  (irabowaki,  Henry  G.,  and  John  M.  Vernon.      Conaumer  product  safety  regulation. 
Atoerican  economic  tevlew,  v.  68,  May  1978:  284-289. 

-Whll^  it  is  still  too  early  to  evaluate  conclusively  the  rfecent  wave 
of  conaumer- product  safety  regulation,  the  evldenc^thus  far  Indicates  that 
serious  resource  mlsallocatlon  Is  ;:aklng  place  and  is  lltoely  to  contlmie. 
The  regulators  of  product  aafety  tend  to  rely  sjolely  on  direct  controls 
*  (product  bans  and  standards)  a^id  to  be  concerned  with  the  benefits  only, 

as  rfeasured  In  the  number  of  lives  &aved  and  acfttdents  avoldef^.  / 
"They  Ignore,  often  Intentionally,  the  costs  of  their  controls. 
"Unless  thl^  'aafety  Imperative'  approach  to  regulation  Is  changed, 

/ 
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the  problems  of  resource  nleallocatlon  will  multiply  over  tine  as  regula- 
tory controls  are  extended  tcf  several  additional  product  classes.'*  ^ 

Cutiardl,  Walter,  Jr.      The  mindless  pursuit  of  safety.    Fortune,  v.  99.  Aor.  9 
1979;    5A-56*  58,  60,  62,  6A.  '    ^  ^> 

Examines  'activities  of  some  U.S.  agencies-  with  product  recall  powers 
.  (the  NHT?A,  EPA,  FTC,  CPSC,  FDA  and  others).     Believes  that  requirements 
Imposed  on  manufacturers  have  becoffie  too  onerous,  and  that  the  Incentives  t 
avoid  accidents  should  be  distributed  "more  sensibly"  between  consumer  and 
manufacturer • 

Q 

Herrington,  Alvln  D.      Products  liability:     model  proposals  for  legislative  ' 
reform.     Journal  of  air  la*w  and  commerce,  v.  43,  no.  2,  1977  :  221-2AA. 

ArtlcU  says  that  "the  pendulum  of  products  liability  Uw  has  swung 
too  far  In  favor  of  t he  .plaint  1 f f s  and  against  the  manufacturers  and  sel-  ^ 
.lers."     The  author  discusses  the  legislative  reforms  he  believes  are  neces- 
sary to  restore  the  proper  balance  to  the  law  of  products  Itablllty  includ- 
ing placing  more  responsibility  on  the  user  or  consumer  of  the  product. 

Hut^,  Peter  Barton.       Balanced  government  regulation  of  consumer  products.  Food 
/    drug  cosmetic  law  Journal,  v.    31,  Nov.    1976:  592-604. 

"This  paper  .   .    .  de^llsj   broadly  with  the  question  of  how  government 
regulation  of  consumer  products  can  be  controlled  to  prevent  either  Indif- 
ference to  genuine  problems  or  unnecessary  overregulat Ion .     It   .   .  . 
briefly  examlne{s)   the  rationale  for  and  mechanisms  of  government  regula- 
tion' and  revlew(s)   possible  ways  of  achieving  control  of  agencies  In  order 
to  assure  balanced  regulatory  activities." 

The  Impact  of  Federal  regulation.     Challenge,  v.   19,  Nov. -Dec.   1976:  34-52. 

Contents.— Consumer  product  safety,  by  R.  G rundy . ~I ssues  In  safety 
and  health  regulation,  by  R.  Smith  .—Regelating  work  hazards:     what  should 
OSHiX's  role  be?<^  by  R.  Set  t  le .  — Regulat  Ing  occupational  health  and  safety: 
the  real  Issues,  by  N.  Ashfbrd  .—Recent  developments  In  the  regulation  of 
electric  utilities,  by  A.  Kahn . — Transportat Ion  regulation,  by  J.  Meyer.— 
The  regulation  of  telecommunications:     Pandora's  telephone  box,  by  L. 
Waverman.— Deregulating  the  brokerage  Industry,   by  H.  Mann.— Bank  regula- 
ll(fa  at  the  Federal  level,  by  W.  Proxmlre. 

Kurtz,  Howie.       Federal  regu la t Ion— too  little:     the  Consumer  Product  Safety 
Commission  and  asbestos.     Wash Ing ton  month ly ,  v.  6,  Dec.  1977:  28-31. 

Criticizes  the  Consumer  Product  Safety  Commission  (CPSC)  and  Its 
unaggressive  approach  to  deducing  death  and  Injury  to  cof»sutners  resulting 
from  unsafe  products.  "  Specifically  cites  the  CPSC's  lack  of  action  In 
formulating  regulations  and  guidelines  for^^the  use  of  asbestos  In  products. 

Jytle,  Rayford  P.,   Jr.       New  dimensions  for  quality  and  product  safety.  Atlanta 
4;dconomlc  review,  v.  2b.  May-June  1976:  24-27. 

Indicates  that  business  must  consider  Instituting  "s  well-defined 
s  .  pfogram  to  make  certain  that  all  echelort^  In  the  business  are  aware  of  the 

new  concept  of  stflct   llabllty.   recent  decisions  of  the  courts,   the  Con- 
sumer Product  Safety  Act,  conaura*>r  attitudes^  and  the  potential  Impact  of 
all  of  this  on  their  business.** 
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Levy,  Robert,  ajid  Mark  Levenson.      A  record  yerf  for  recalls.    Dun's  review, 
V.  It3^in.  1979:    28,. 30-34.  ^  /  ^ 

t  .J3oe  government  Is  getting  tougher  on  pro4uct  lafety,  and  liability 
suit  awajrds  are  sparing.    On«  expert  sees  the  number  of  product  recalls 
J  f        growing  at  a  10Z-to-15t  annual  cllp^'N 


Llpatelo,  Robert  A.     ^»romotlng  product-quality  information:    a  proposed  limited 
antitrust  exemption  for  producers.    Stanford  law  review,  v.  30,  Fe6.  1978: 
563-598.  ?  ...  ^ 

Comment  proposes  "a  blueprint  for  a  model  trade  association  whose 
testing  activlti^'aT would  receive  a  limlfed  antitrust  exemption.    Such  ad 
exemption  would, assure  the  relatively  efficient  flow  of  product-quality 
Information  while  protecting  the  consumers*  Interest  io  competitive 
markets . "  ^ 

Lowrance,  William  W.      Of  acceptable  risk:  ^  science  and  the  determination  of 

safety.     Los  Alt,os,  Calif.,  WVlllam  Kaufmann  (1977  ]     180  p.  ^ 

Author  explores  the  underlying  concept  of  risk  and  consumer  safety 
and  the  dectslon-maklng  process  which  leads  to  determining  the  nature  and 
magnitude  of  the  risk. 

Massachusetts  Institute  of  Te(Jhtjt>irogy .    Center  for  Policy  Alternatives.  Bene- 
fits of  environmental,  health,  and  safety  regulation.     Prepared  for  the 
Committee  on  Governmental  Affairs,  United  States  Senate.     Washington,  U'.S. 
Govt.  Print.  Off.,  1980.     100  p. 

At  head  of  tltlo:     96th  Cong.  2d  seas.     Committee  print. 
Bibliography;     pp.  59-91. 

Miller,  James  C,  111,  and  Bruce  Yandle,  editors.     Benefit-cost  analyses  of 

social  ^^egulatlon:-    case  studies  from  the  Council  bn  Wage  and  Price  Stabll-* 
Ity.     Washington,  American  Enterprise  Institute  for  Public  Policy  Research 
(U^79J     171  p.     (American  Enterprise  Institute  for  Public  Policy  Research. 
A£I  studies  231)  ^ 

Examines  the  b^nef Ita.  and  costa  of  various  regulatory  programs  dealing 
with  safet)^,  health,  and  th^  en\flronmeat .     The  case  studies  co-llected  werp 
Inspired  by  effgrte  of  the(Ford  administration's  Council  -on  Wage  and  Price 
Stability  to  determine  whether  propoaed  regulations  ar^  worthwhile.  . 

OwenJ  Bruce  M.  ,  and  Ronald^^-firaeutlgam.  '   The  regulation  game:     strategic  use\of 
Che  administrative  process.  '  Cambridge,  Mass Bal linger  Pub.  Co.,  cl97a. 
271  p.  HD3ei6. 047^09  338.973  I 

ters,  George  A.      Product  lla|)lllty  and  safety.     Waahlngton,  Coiner  Publica- 
tions, C1971.     334  p.  KF1296.P45  346.73U38 

\  ' 

Sihulberg,  Franclne.      United  States  export  of  products  banned  for  domeatlc  use. 
Harvard  dnternatlonal  law  journal,  v.  20,  spring  1979:  331-383. 

Couynent  lllustratea  the  complexities  of  establishing  a  uniform  export 
poJJ^X^,  examines  how  various  statutea  regulating  drugs,  pesticides,  chemi- 
cals ,^^d  consumer  products  affect  exports  of  domestlcally^banned  products, 
contends  that  the  present^approach  Is  Inadequate,  and  outlines  the  scope  of 


\ 
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U.S.  responsibility  to  provide  safeguards  to  the  p^c^sers  of  jJ.S.  prod- 
.ucts*    suggests  a  policy  "whlph  would  reduce  the'  tlaks^pf  hazardous  ^^xports 
while  permitting  each  nation  to  make  Its  own  rnforib«id^*decXslon  on  domestic 
^         health  and  envlronmeiit^al  standards.** 

Smith, Ifietty  F.,  anS  Rachel  Dardis.  '  Cost  berief  It. ^n^j^^^flTof- consumer  product 
***^=*^fety.  standards.    Journal  o.f  consumer  a^'fcalrs^, -JV  f  1 ,  summer  1977:  34-46» 
fi,    "This  paper  Investigates  the  role  of  cosc^eneflt  atialysla  In  evalu- 
^atfng  consumei^product  safety  standards  afv^^^pg^ys  [slcJ  such  analysis  ta  v 
an  evaluation  of  f  lacsoablllty  standards    or  children's  sleepwear.      ^  . 
Cost-benefit  ratlds  ranged  from  0-6^  to  0,^^  afeslimlng  that  the  standard 
provided  lOOZ  protection*"  t"*  '  *  '  i 

Soman,  Shirley  Camper.       Let's  stjop  destroylkj  our  children.     New  Y6rk,  Haw- 
thorn Boots,   1974.  .  274  p.    |  Hq792  .U5S65  rblU.Q 

U.S.     Congress .     House .     Commit  tee  on  Cove  rnment  Operations.     Comiaerce ,  Con- 

Bvimer,  and  Monetary  Affairs  Subcommittee.         Consumer  Product  Safety  Com- 
mXaalon'a  byn  on  Trls.     Hearings,  95th  Cong..   1st  seas.     Apr.  4  and  May  17, 
1977.   -Waahlngton,,  U.S .  Covt  .  Print.  Off.,   1977  .     404  p.  - 

U .S .'^  Congreaa .     House.     Committee  on  Interatate  and  Fore Ign ^tommerce .  Compila- 
tion of  selected  acta  within  the  jurladlctlon  of  the  Committee  on  Inter- 
atate and  /orelgn  Conunerce — Volullia  IV:  •  Conaumev  Protection  Law.  Waahlng- 
ton, U.S.  Covt.  Print.  Off.,    1978^^.251,  47p.  I 

At  h^ad  of  title:     95th  Cong.,\d  aeaa.     Committee  ^Int  95-41. 
rlncLudlng — Federal  Hazardoua  Sutffttancea  Act;   Pair  Packaging  an^  I^abel- 
ikg  Actt  Poison  Prevention  Paclcagli|^  A^t ;   Flammable  Fabrlca  Act;  Consumer  j 
Product  Safety  Act;  Federal  Caustic  Polaon  Act;  Magnuaon-Moa a  Warranty — 
Fedcra^  Trade  Commlaalon  Improvement  Act;  Federal  Trade  Commission  Acf; 
Moto^  Vehicle  Information  and  Coat  Savings  Act;   National  Traffic  and  Motor 
Vehicle  Safety  Act  of   1966^  Refrigerator  Safbty  Act.  ^ 

V     .  ^  <r  ■  c  .  * 

U.S.     Cbngress.     Hquse .^Commit te e  on  Interstae  and  Foreign  Commerce.  Subcom- 
mittee on  Overslghjt  and  Investigations.       Consumer  Product'  Safety  Commis- 
sion— oversight.    ^Hearings  befpre  thfe  Sut)commlttee  on  Oversight  and  Invps- 
V  Ligations  and  the  Subcommittee  on  tonsumer  Protection  and  Finance  of  the 

^  Committee  on  Interstate  and  Foreign  Commerce,  House  of  Representatives, 

9;^th  Congr^s,   1st   sessiF^  Washington,  U.S..  Covt.   Print.  Off.,   1977  .     935  p. 
\     "Serial  no.  95-52" 
/      Headings  held  Sept.   26  fo  Oct.   3,  1977. 

'   P.  ■/  ■  * 

U.S.     Cong  .  House  .     Committee  on  Interstate  and  Foreign  Commerce.  Subcom-. 

mfttee  orr  lOve  rs  Ight  and  Investigations.  Federal  regulatl^on  and  regulatory 
reform;  ^.report  .     Washington.  U.S.  Coyb.   Prln^.  Off. ."  1976  .     749  p. 

At  head  of   title:     J94th  Cong..  2d  sessi-J     Subcommittee  print./ 


Congress.  -  Senate.     Committee  on  Covernmental  Affairs.       Study  on  Federa^ 
reguladlon-     Prepared  pursuant  to  S.  Res.    71   to  authorize  a  s^udy  of  the 
purpose  and  Cnrrent  effectiveness  of  certain  Federal  agencies.  Washington, 
U.S.  Covt,   Print.,  utf.,   1977.     352  p.     Volume  V— Regulatory  organization. 
At  head  of   title:     95th  Cong.,   1st  sess.     Committee  print. 
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Partial  contents.— The  Independent  status  of  the  regulatory  commla- 
aions.— ^Coordination  of  regulatory  programs. -^Food  regulation.— Transpor- 
tatipn  regulation. — Banking  regulation .-^Antitrust  enforcement. -^Energy  »* 
regulation.-- 'Health  and  safety  regulation.  ^^~\ 
^  Also  issued  aa  95th  Cong. »  2d.aeas.    Senate.    Document  no.  95-91. 

U.S.    General  Accounting  Office.      The  Consumer  Product  Safety  Commission^ 
should  act  more  promptly  to  protect  the  public  from  hazardous  products: 
/•report  by  the  Comptroller  General  of  the  United  States.  (Waahington]' 
.  1978^    40  p. 

••HRD-78-122,  June  1,  1978"  ^ 

U.S.     Library  of  Congress.    Congreaaional  Research  Service.      Reaolved:  that 
the  Federal  Government  should  significantly  streagUien  the  guarantee  of 
^   consumer  product  safety  required  of  manufacturers:     selected  excerpts  and 
, reference*  relating  to  intercollegiate  debate  topic  for  1976-1977,  pur- 
auant  to  Public  Law  88-246.    Washington,  U.S.  Govt.  Print.,  Off.,  1976. 
*    298  p>*     (94th  Cong.,  2d  sess.     House.    Document  no.  94-656) 

C.     DEBATE  PROPOSITION  TWO— RESOLVED  THAT,  THE  FEDERAL  GOVERNMENT  SHOULD 
ESTABLISH  UNIFORM  STANDARDS  FOR  THE  REGULATION  OF  COMMERCIAL 
ADVERTISING 

.  Advertising  ap<l^society .  Yale  Broyen,  ed.;  with  a  foreword  by  Harold  Gpneen. 
New  York,  New  York  University  Press,  1974.  189  p.  (The  key  Issues  lec- 
ture series)-  HF5827,A36  301.161 

Advertisings  management,  and  society;  a  buslnccfd  point  of  view.     Francesco  M. 
Nlcoe^ra,  ed.     New  York,  McGraw-Hill,  1974.     386  p. 

HF5813.U6N52  659.10973 

BreiYgle»  John  E.      Acc^^^^  the  poor  to  baalc  economic  needs:     a  new  concern 

in  freedom  of  apeech  decisions.    Indiana  law  journal,  v.  ,54,  fall  1978: 
.     *  83-94.  . 

"The  Supreme^ Court  has  recently  expandedVthe  right  of  consumers  to 
receive  relevant  product  Information  by*<5uling\fchat  'commercial  speech,' 
Informlstlon  thot^concerns  only  financial  tranaactions ,  Is  protected  by  the 
fi^st  amendment*"    Comment  examines  the  ways  In  which  the  .Court's  concern 
for  the  poor's  access  to  basic  needs  has  been  evidenced  In  the  profes- 
>       slonal  advertising  cases  and  how  it  may  affect  future  decisions. 

sButters,  Gerard  R.  A  survey  of  advertising  and  market  structure.  American 
economic  review,  v.  66,  Hay^l976:  ,392-397. 

Discusses  the  relationship  between  advertising,  concentrst Ion ,  snd 
profitability.     Also  examines  the  role  of  advertising  In  Informing  con- 
sumers about  the  existence  of  individual  producer^  and  the  prices  of  ^helr 
products . 
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Can  t  get  enough  of  that  sugar  crisp:     the  First  Amendment  right  to  advertise 
to  children.  ^Ncw  York  Universtly  law  review,  v.  5^,  June  1979:  561-599. 

Comment  -examines  the  proposed  ban  on  children's  advertising  in  light 
of  recent  developments  In  the  constitutional  doctrine  of  commercial  tree 
speech.    It  concludes  that  the  proposed  regulations  are  overly  broad  and, 
therefore,  unconstitutional."  ^ 
\  ^ 
\   Conklin,  John  E.       "Illegal  but  not  criminal."    Englev->od  Cliffs,  N.J, 
Prentice-Hall  H977]     153  p. 

Examines  "the  naive  and  dangerous  attitudes  that  permit  consumer 
fraud,  false  advertising,  and  a  host  of  other  'clean  crimes,'  from  tax, 
stDck,  and  securities  fraud  to  embezzlement  and  bribery."  o 

Culkln,  John.       Selling  to  children:  'fair  play  in  TV  commercials.  Hastings 
Center  report,  v.   8,  June  197a:  7-9. 

Focuses  on  the  debate  between  advertisers  and  public-interest  groups 
on  the  issue  of  TV  advertising  aimed  at  children.     Argues  that    "the  battle 
is  so  unequal   that   federal  regulatory  agencies  have  a  respons ibi 1 i t y  to 
act  on  behalf  of  the  interests  of  children  and  parents." 

Demkovich,   Linda  E..     Pulling  the  sweet  tooth  of  children^  TV  advertising. 
National   jQiirnal,  v.   10,  Jan.    7  ,   1978  :  24-26. 

"The  Federal  Trade  .Commission  is  trying  to  decide  how  much  protect  Ion 
children  need  from  the  advertisements  they  see  on  television.     Critics  say 
the  ads  for  sugary  cereals  and  other  products  shouldn't  be  shown  to  chll-  ^ 
dren,   but   the   industry  says  the  critics  are  off  base.     The  FTC  may  decide 
this  month  what   it  will  do  a^out  the  complaints." 

Fairness  and  unfairness  in  television  product  advertising.     Michigsn  law  review, 
V.    76,  Jan.   1978:  498-350. 

Article  sketches  Bome  findings  on  the  impact  df  television  advertis- 
ing;  examines  how  the  FCC  (via  the  fairness  doctrine)  and  the  FTC  (via 
deceptive  advertising  regulation)   "could  provide  tor  the  effective  presen- 
tation of  contrasting  points  of  view  on  controv^rsla-1  Issues  Implicitly  ^ 
or  explicitly  raised  by  television  product  advertising,  could  ensure  that 
the  implicit  messages  of  such  advertisements  are.  delivered  fairly  and  with- 
out deception,  and  could  counter  the  adverse  effects  of  such  advertising;" 
and  considers  constitutional  limits  on  regulatory  action. 

Farber,  Daniel  A.       Commercial  speech  and  First  Amendment  theory.  Northiestern 
University  law  review,  v.   74,  Oct.    19/9:  372-408. 

Article  proposes  a  bifurcated  approach  to  commercial  speech  cases:  a 
relatively  lenient  test   (the  O'Brien  test)  should  be  used  for  State  regula- 
tion based  on  the  contractual  nature  of  the  speech  (e.g.  mlsrepresenta- 
tlon).     But   in  other  cases,  aa  whacc  State  regulation  restricts  the  flow 
of   information,   the  general  First  Amendment  speech  tests  should  apply. 

Fohr,  Bruce.       War:     FTC  vs.  advertisers.     Columbia,  Scfiool  of  Journalism, 

University  of  Missouri,   1976.     6  p.     (Missouri.     University.     Freedom  of 
Information  Center.     Report  no. 

"The  antagonism  between  the  advertising  industry  and  the  Federal  ' 
Trade  Commission  is  increasing  aa  members  of  the  industry  are  balking  at 
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«Jnter'l577?    awe.'  '  "=»"nlcatlonVTaw  Journai.' v.  30.  . 

".i.r  ,h."™         ""'i"—'  ?>  """.s 

,  rreedom  of  Information  Center.     Report  no.  372) 

uj     1       .  i'**^  Luxxn{{  in  cne  Lnrestensen  case,  to  fh»  1Q7S 

tutlonll  orrtrir^  rulings  which  have  ranged  from  acknowledging  no  consti- 
tutional pratectlon.   to  those  according  full  First  Amendment  protectlon.- 

"'"'Zutrol  r  "'r^"'  advertising  on  the 

?979.  'uoSiu'oe.""  Association  Journal,  v!  65.  Oct. 

not  resurir"',"""'", advertlsln3  leads  to  lower  prices.   It  need 
not  result  In  a  loss  of  quality,     m  fact,  quality  may  be  enhan^d.  • 

"'''"'H'a^!-":;r"■l979f^"-.T  "BPon^lblUty.     Society,  v.  16. 

Sketches  the  controversies  concernlna  the  effect  nf  4 

TiiT'  z:ir"r  r     ^''-"^-'n  "^fe^'moL  o  r  o-  ^rthe 

"eierv;hln^^h^      v'  regulation  of  advertising,  since 

everything  that  makes  s   'socially  optimum'  advertising  policy  difficult 

regul'ari::!?"""'"''  """^  difficulties'  ^or  gover'nme^t 

""^s  ":^^":s^^;ptcr::^^^spr?ng"r9.=^^r.!!3."-"^'^^ 

co^rn.!^"!""  """^  "S^'-dlng  advertising  and  finds  "the  advent  of 

menT's     ^eedoHf  '"'"T"  ""'-'^o"        'he  First  Znd- 

freedon,  of  speech  to  previously  unprotected  advertising  language." 
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Mongoven.  James  F.      Advertlalng  as  a  barrier  to  entry:    structure  and  perfor- 
"  °mance  In  the  soft-drink  Industry.    Antitrust  law  &  economic  review,  v.  8. 
no.  i.  1*^76:  93-101. 

SoVB  that  for  the  Boft-drink  Industry    concentration  Is  now  high, 
entry  Into  the  national  market  has  stopped  completely,  and  consumer  prices 
for  soft  drinks  are  substantially  above  the  competitive  level.  Large-scale 
advertising  has  once  more  taken  Its  toll,  converting  what  might  have  been 
a  highly  competitive  American  Industry  Into  a  tightly  oligopolistic  one 
that  serves  the  public  poorly." 

Pltofsky.  Robert.'     Beyoni  Nader:     consumer  protection  and  the  regulation  of  ■ 
advertising.    Harvard  law  review,  v.  90.Teb.  1977:  661-701. 

Article  "examines  the  economic  and  legal  justifications  for  ad  regu- 
latlon.  suggests  the  contours  of  a  consumer-oriented  regulatory  program, 
and  assesses  recent  departures  from  traditional  ad  regulation  by  the 
t'fderal  Trade  Commission."  ^ 

Roberts,   barry  S.       Toward  a  general  t^y  of  commercial  speech  and  the  First 
Amendment.     Ohio  State  law  Journal,   v,  ^0.  no.   L.   1979  :  1^-152. 

Article  surveys  recent  Supreme  Court  decisions  which     have  e  imlnated 
the  doctrine  that  commercial  speech  Is  wholly  outside  the  protection  of  the 
first  am^^ndment   (in  other  words,   that   It   Is  really   'nonspeech  ).  and  in  ita 
place  have  established  the  principle  that  speech  that  does  no  more  than 
propose  a  commercial  transaction  is  entitled  to  a   'leaser  degree     of  con 
stltutlonal  problem.    ■   ■    ■  Although  this  modified  doctrine  is  well-suited 
to  commercial  speech.   Us  appropriateness  for  other  areas  is  highly 
quest  ionable. " 

Skitol     Robert  A.       The  defense  of  a  false  advertising  case.     Food  drug  cosme- 
tic law  journal,  v.  33,  Feb.   1978:     ^8-58.  ,  „f  , 
Article  discusses  the  Federal  Trade  Commission's  requrlement  of  a 
"reasonable  basis"  of  substantiation  for  claims  mide  In  ^^vert isement s . 
critiques  the  case-by-case  approach  of  the  Commission  and  ""^^"^^^ . 
"it   is  hard  to  devise  an  effective  advertisement  immune  from  some  risk  ot 
an  FTC   'reasonable  basis'   complaint;    it   Is  hard  to  mount  an  effective 
defense  when  such  a  complaint  Is  Isaued;   and  It   Is  hard  to  negotiate  a 
set  t  lement  .  ** 

Swagler     Roger  M.       Consumers  and  the  market;   an  Introductory  analysis.     2d  ed. 
Lexington,  .ass..   0.   C.   Heath.    1979  .     336  P  "^^       ,^^3^,^  33^.3 

Thompson.  Mayo  J.       government  regulation  of  advertising:     IcUllng  ^^e  consumer 
In  order  to  "save'  him.     Antitrust   law  4  economics  review,  v.  8.  no.  1. 

'"'^Malntllns  that  the  regulation  ot  advertising  la  not  In  tact  designed 
to  maxlmUe  the  economic  well-being  ot  consumers. 
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'  Trauth,  Denis*  M.,  and  John  L.  Huffman.    .  New  U.S.  Supreme  CouVt  philosophy  on 
advertising  faces  opposition.    Journalism  quarterly,  v.  56,  autumn  1979: 
540-545. 

.    ^  Contend  that  the  "court  ruling  In  two  cases  Jthat  commercial  advertis- 

ing has  First  Amendment  protection  Is  In  conflict  with  actions  of  Agencies 
on  behalf  of  consumers."  j 

U.S.     Congress.     House.     Committee  iji  Cjpveifnment  Operations.      Federal  Trade 

Commission  oversight — rulemaking,  advertising,  and  consumer  access;  fourth 
report  t<fgether  with  additional  views.  Washington,  U.S.  Govt.  Print.  Off. 
1977.     107  p.     (55th  Cong.,  Ist  sess .     House.     Report  no.  95-47^) 

U.S.     Congress,  \senate.     Committee  on  Commerce,  Science,  and  Transporta^tlon. 
.     Subcommittee^  f or  Consumers.       Oversight  of  the  Federal  Trade  Commission. 

Hearings,   96tb  Cong.,   1st  sess.     Washington,  U.S;  Govt.  Print.  Off.,  1979. 
•     808  p. 

"Serial  no.  96-69" 

Hearings  held  Sept.   I8-0ct.  10,  1979. 

Wrlgh^ ,  John  Sherman,  and  John  E.  Mertes,  compilers.       Advertising's  role  In 
society.     St.   Paul,  West  Pub.  Co.,    1974.     501  p. 

HF582I .W74  659.1 

D .     DEBATE  PROPOSITIOn\hR£E— RESOLVED  THAT,  THE  FEDERAL  GOVERNMENT  SHOULD 
ESTABLISH  UNIFORM  STANDARDS  FOR  TESTING  AND  HARKETING  ALL  PRODUCTS  WITH 
POTENTIALLY  CARCINOGENIC  EFFECTS  ON  HUMANS  ^  

Agran,  Larry.       The 'cancer  connection;   and  what  we  can  do  about  It.  Boston, 
lloughton  MlffUn,   1977  .     220  p.  RC268.A37  616.99405 

^  I 
Allera,  Edward  J.       An  overview  of  how  the  FDA  regulates  carcinogens  under  the 
«Feder^  Food,  Drug,  artd  Cosmetic  Act.     Food  drug  cosmetic  law  Journal, 
,'V.  33, 'Feb.  1978:  59-77. 

1  Gives  background  on  the  Delaney  Clauses  In  the  Federal  Food,  Drug, 

and  Cosmetic  Act,  which  require  the  FDA  to  test  specifically  for  <:arcln 
gens.     Discusses  other  criteria  and  procedures  that  the  FDA  use^r  to  regu- 
late carcinogens  In  food,  drugs,  and  cosmetics. 

Armstrong,  June.       Pick  your  poison:     a  dictionary  of  food  addlt>4e9.     2d  ed. 
North  Hollywood,  Calif.,  Model  Print,   1974   [cl9731     117  p. 

TX553  .A3A75^/'  664  .0603 

Blum,  Arlene ,  and  Bruce  N.  Ames.  Flame-retatdant  additives  as  possible  cancer 
'  hazards.     Science,  v.   195,  Jan.   7,   1977i  17-23. 

•/  "The  main  flame  retardant   In  children's  pajamas  Is  a  mutagen  and 

should  not  be  used." 
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Carter,  Luther  J*      How  to  assess  cancer  risks.     Science,  v.  20A ,  Hay  25,  1979: 
811-816. 

"Federal  agencies  are  divided  jjn  quantification;  OSTP  [Office  of 
Science  and  Technology  Policy]  proposes  a  centralization  of  authority.** 

ClaW,  Timothy  B.      At  last,  a  battle  plan  for  the  regulatory  war  on  cancer. 
National  journal,  v.  11,  Oct.  27,  1979:  1808-1811. 

**After  yeara  of  Interagency  rivalries,  five  federal  agencies  have 
negotiated  a  battle  plan  for  the  war  on  cancer  that  Is  aimed  at  eliminat- 
ing Inconsistencies  In  the  way  the  government  regulates  cancer-causing 
substances  in  the  environment,  the  workplace  and  the  market.     The  flve- 
agenc^  agreement  also  paves  the  way  for  a  period  of  rapit^growth  In  such 
regulation.** 

Corbett,  Thomas  tt.       Cancer  and  chemicals.     Chicago,  Nelson-Uall ,V  cl977 .     210  p. 

RC268.6.C67  1  616.994071 

Demkovlch,  Linda  E.      The  food  safety  laws — can  risk-benefit  \^t8  work? 
National  Journal,  v.  11,  Mar.  31,  1979:  516-519. 

"Should  potentially  hazardous  food  additives  be  permitted  on  the  mar- 
ket If  they  provide  other  kinds  of  health  benefits?     Should  economic  con- 
siderations enter  Into  declslona  to  order  additives  off  the  market?  These 
are  some  of  the  questions  that  the  Food  and  Drug  Administration  and  Con- 
gress are. asking  as  th^y  review  the  nation's  food  laws.** 

Doll,  Richard,  Sir.      Strategy  for  detection  of  cancer  hazards  to  man.  Nature, 
V.  265,  F^.  17,  1977:  589-596. 

**It   Is  now  clear  .   .    .   that  moat.   If  not  all  cancers  have  environmen- 
tal causes  and  can  In  principle  be  prevented.     The  Identification  of  envi- 
ronmeivtal  hazards  and  clarification  of  the  mechanisms  through  which  they 
cause  disease  are  thus  among  the  highest  priorities  in  cancer  research." 

Epstein,  Samuel  .S.       The  politics  of  cancer.     Rev.  and  expanded  ed.  Garden 

City,  N.Y.,  Anchor  Press,  1979.     628  p.        RCi'68.E67  1979      362 . 19699A00973 

Franklin  I  Barbara  Hackman*  and  John  F.  Schmutz.       Chemicals  and  cancer.  Chemi- 
cal &  engi-ne«rlng  news^  v.  56,  Jan.  16,  1978:  3A-39. 

Presents  two  views  of  the  relationship  between  cancer  and  chemicals; 
one  from  a  member  of  the  Consumer  Product  Safety  Commission  and  the  other 
from  an  executive  of  Du  Pont  Corporation. 

Harkins,  Robert  W.       Food  additive  safety  evaluation.     Food  drug  cosmetic  law 
Journal,  v.  32,  Apr.  1977:  182-193. 

"When  setting  prlorltiea  for  safety  evaluation  of  food  ingredients, 
two  broad  overlapping  areas  of  concern  must  be  recognized:     (I)  the  total 
universe  of  chemicals  In  man's  environment  of  which  food  Ingredients  are  a 
small  and  relat Ively  well-def Ined  segment,  and  (2)  the  relative  potential 
hazard  of  the  Ind Ivldual  food  Ingredients . " 
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Uenteleff,  Thomas  0*      The  Delaney  myths.    Pood  drug  cosmetic  law  Journal,  v. 
33,  Aug.  1978;  396-404. 

Describes  popular  misconceptions  concerning  the  provisions  of  the 
Delaney  clause  of  the  Federal  Food,  Drug,  and  Cosmetic  Act.    The  clause 
bans  the  use  of  carcinogenic  food ^dd It Ives,  within  the  act's  definition 
of  that  term.  ^ 

Hines,  William,  and  Judith  Randal.      Behind  the  saccharin  uprpar.  Progressive, 
V.  41,'  June  1977:  13-17. 

Arguea  the  case  In  support  of  the  action  taken  by  the  FDA  to  ban 
saccharin  from  American  food  supply. 

Uuttj  Peter  Barton.      Unresolved  Issues  In  the  conflict  between  Individual  free- 
«        doD  and  government  control  of  food  safety.    Food  drug  cosmetic  law  Journal, 
V.  33,  Oct.  1978:  558-589. 

Contends  that  our  current  no-rlsk  food  safety  policy  Is  unattainable 
because  carcinogens  pervade  our  entire  food  supply.     Concludes  that  Con- 
gress and  the  FDA  must  begin  to  formulate  new  food  safety  policy  and  out- 
lines related  legal  considerations.     Discusses  sources  of  food  safety  data 
and  the  need  for  consistent  rules  to  guide  regulatory  declalons.  Urges 
the  participation  of  qualified  scientists  and  the  general  public  In  food 
policy  formulation. 

Klrschten,  Dick..      The  new  war  on  cancer — Carter  team  seelcs  causes,  not  curea- 
Natlonal  Journal,  v.  9,  Aug.  6,  1977:  L220-1225. 

Describes  the  Carter  Administration's  efforts  to  coordinate  the  activ- 
ities of  agenclea  regulating  toxic  substances.     The  backgrounds  of  Carter 
appointees  to  enforcement  and  research  positions  are  outlined. 

Lljinsky,  William.      How  nltrosamlnes  cause  cancer.     New  scientist,  v.  73, 
Jan.  27,  1977:  216-217. 

'*By  systematically  modifying  the  molecular  structure  of  nltrosamlnes 
It  Is  proving  possible  to  pin  down  chemically  the  cancer— Inducing  activity 
of  these  Important  environmental  contaminants .  ** 

Maugh,  Thomaa  U. ,  II.      Chemical  carcinogens:    how  dangerous  are  low  doaes? 
Science,  v.  202,  Oct.  6,  1978:  37-41. 

Discusses  the  controversy  over  attempts  to  determine  If,  and  at  what 
levels  of  concentration,  certain  chemicals  become  carcinogenic. 


O'Connor,  Charles  aJ,  and  Stephen  C.  Woodward.      Filling  gaps  In  chemical  car- 
cinogenesis:       defensive  research  program.    Chemical  times  &  trends,  v.  3, 
Oct.  1979:     ICjflB,  48-53.  , 

'*To  date /federal  agencies  have  regulated  the  majority  of  suspect  chem- 
ical carclnogfns  based  not  upon  human  but  upon  animal  data.    Avoiding  human 
exposure  to  carcinogens  by  identifying  them  first  in  experimental  animals, 
of  course,  is  the  ideal.    Yet  it  assumes  what  is  still  at  issue,  namely, 
whether  experimental  data  is  a  reliable  predictor  of  human  carcinogenicity." 
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Oaer,  Bernard "L.      Are  food  additives  overregulated?    Food  drug  cosmetic  law 
journal,  v.  31,  Nov.  I976i     627-635.  .  - 

Deacrlbea  "the  plethora  of  regulations  applicable  to  food  aafety  and 
the  relative  roles  of  the  PDA  and  Congreaa." 

Regulatory  aspects  of  carclnogeneaia  and  food  additivea;     the  Delaney  case. 
Frederick  Coulaton,  ed.     San  Franclaco,  Academic  Preas,  1979.     397  p. 
(Ecotoxlcology  and  ehvlroni5ental  quality,  2d  v.) 

RC268.65.R^4  616.994071 

M 

Rholn,  Reginald  W. ,  Jr.,  and  Larry  Marlon.      The  aaccharln  controveray:  a 
guide  for  conaumera.     New  York,  Monarch  Preaa,  c;977.     122  p. 

J      RC26a.7.S23R46  616.994-71 

Rorvlk,  David  M.      Cancer  and  cancer  reaearcVi.     New  York,  Alicia  Patteraon 
Foundation,  1977.     28  p. 

Article  dlacuaaea  the  polltlca  of  cancer  research.   Including  the  prob- 
lema  Llnua  Pauling  haa  had  with  the  National  Cancer  Inatitute  over  the  uae 
of  vitamin  C  In  cancer  research. 

Scott,  Rachel.      The  political  hazards  of  cancer  reaearch.    Environmental  ac- 
tion, V.  8,  June  4,  1977:  10-13. 

Preaenta  a  critical  loqjt  at  American  cancer  reaearch,  eapecially  aa 
It  appllea  to  environmental  and  occupational  health. 

Staata,  Elmer  BjJ.     Federal  pollclea  for  regulating  carcinogenic  compounda .  GAO 
revlew,pgiai ,  winter  1977:  1-9. 

Th^ 'Comptroller  General  coomenta  on  the  "GAO'a  work  In  reviewing 
Federal  pollclea  for  regulating  cancer  cauaing*^emlcala  in  our  environ- 
ment," and  reviews  the  tobacco-amoking  controverayr^^ 

U.S.     Congreaa.     Houae.     Committee  on  Interatate  and  Foreign  Commerce.  Subcom- 
mittee on  Health  and  the  Environment.      Propoaed  aaccharln  ban — overaight. 
Hearinga,  95th  Cong.,  lat  aeaa.    Mar.  21  and  22,  1977.    Waahington,  U.S. 
Govt.  Print.  Off.,  1977.     592  p. 

"Serial  no.  95-8"  ^ 

U.S.     Congreaa.     Houae.    Committee  on  Interatate  and  Foreign  Commerce.  Subcom- 
mittee on  Overaight  and  Inveatigatlona.      Cancer-cauaing  chemicala — part  2, 
chemical  contamin/t Ion  of  food.     Hearinga,  95th  Cong.,  2d  aeaa.      Feb.  14, 
and  24,  197^^    Washington,  U.S.  Govt.  Print.  Off.,  1978.     313  p. 
^<^^tX§X^.  95-118" 

U.S.     Congress.     Office  of  Technology  Aaaeaament.      Cancer  testing  technology 
and  aaccharln.     [Waahington,  for  aale  by  the  Supt.  of  Doca.,  U.S.  Govt. 
Print.  Off.]     1977.     149  p. 

Report  concludes  that  aaccharln  is-a  carcinogen,  based  on  ^he  evi- 
dence of  "a  significant  increaae  in  the  incidence  of  bladder  cancer  in 
rata"  fed  high  levela  of  aaccharln,  which  "leada  to  the  concluaion  that 
aaccharln  la  a  potential  cauae  of  cancer  in  humana." 
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U.S.    Cbngreea.    Senate.    Commlttoe  on  Lobor  and  Human  ReBourcee.  Subconmlttee 
on  Heolth  ond  SclentlflcRcBeatch.      Soccharin  ban  ond  food  eafety  policy, 
1979;    Heoring,  96th  Cong. ,  let  eesi.    May  9,  1979.    Washington,  U.S. 
Govt.  Print.  Off.,  1979.    323  p. 

Wetnor,  Michael  A.,  Jacqueline  Cowan,  and  Rubin  Enid.      Quga  In  the  peanut  but- 
ter:   dangers  In  eveuryday  food,     let  ed.    Boston,  Little,  Brown,  cl976. 
112  p.  TX553.A3W38  61^.31. 

Winter.  Ruth.      Cancer-caualng  agente:    a  preventive  guide.    New  Yort,  Crown 

PubllBhera,  cl979.    250  p.  RQ268.6.W56  1979  616.99405. 

Workplace  cancers:     politics  vs.  science.    Environmental  science  &  technology, 
V.  13,  Jan.  1979:  15-18. 

-Industry  [as  represented  by  an  American  Industrial  Health  Cauncll 
paper)  faults  the  logic  and  the  methodology  of  a  recent  government  study 
which  attempts  to  estimate  future  cancer  deaths  from  present  and  past 
worksite  exposures." 
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HOW  TO  SECURE  ADDITIONAL  MATERIAL  9H^0NSUHER  PROTECTION 

A.'-    GENERAL  INDEXES 

To  update'  or  expand  this  compilation  the  debater  may  wish  to  consult  euch 
indexes  as  Readers*  Guide  to  Periodical  Literature  and  Hagasine  Index  (a  micro- 
film publication),  guides  to  general  and  non-technical  periodicals;  Bulletin  of 
the  Public  Affairs'  Information  Service,  a  subject  list  of  books,  pamphlets,' 
government  publications,  reports  of  research  organisations,  and  periodical  'art- 
icles; Social  Sciences  Index,  an  index  to  selected  English  language  journals; 
Index  to  Legal  Periodicals  for  law  journal  articles;  Vertical  File  Index,  a 
list  of  free  and  inexpensive  pamphlets,  leaflets,  and  mimeographed  materials; 
and  the  Journal  of  Economic  Literature  and  Index  to  Business  Periodicals,  in- 
dexes to  economics  and  business  literature*    The  New  York  Times  Index,  the  Wall 
Street  Journal  Index,  and  the  Index  to  the  Christian  Science  Monitor  are  rela- 
tively long-standing  indexes  to  newspaper  articles*    More  recently,  the  Bell  & 
Howell  Newspaper  Indexing  Center  has  compiled  indexes  for  the  Chicago  Sun- 
Times,  the  Chicago  Tribune,  the  Denver  Post,  the  Detroit  News,  the  Houston 
Post,  the  Los  Angeles  Times,  the  New  Orleans  Times-Picayune,  the  San  Francisco 
Chronicle,  and  the  Washington  Post* 

B*     FEDERAL  GOVERNMENT  PUBLICATIONS 

Some  of  the  most  valuable  sources  of  information  on  consumer  issues  and  de- 
velopments are  U*S*  Government  publications*    Government  publications  available 
to  the  general  public  are  listed  in  the  Monthly  Catalog  of  United  States  Govern- 
ment Publications*    The  Monthly  Catalog  provides  an  index  to  congressional  hea 
ings,  reports,  documents,  and  committee  prints,  as  well  as  to  publications  of 
the  executive  departments*    All  material  in  this  catalog  is  available  for  pur- 
chase, if  still  in  print;  or  items  might  be  obtained  from  your  local  library, 
from  one  of  the  over  1300  libr^£|^es  serving  as  depository  libraries  for  Govern- 
ment publications,  or  on  interXibrary  loan* 

The  Congressional  Record  contains  the  debates  on  the  floors  of  Congress  and 
inserted  articles  and  speeches  presented  elsewhere*    The  Record  is  printed 
daily  during  sessions  of  Congress  with  a  bi-weekly  index*    Bound  volumes  of  the 
Record  are  published  at  the  end  of  each  Congress  with  a  cumulative  index  for 
each  session*    Pagination  differs  between  the  daily  and  the  bound  editions* 
The  Digest  of  Public  General  Bills  and  Resolutions,  issued  several  times  during 
each  session,  provides  a  summary  of  each  public  bill  and  resolution  and  its 
current  status  in  the  legislative  process* 

C*     SOURCES  COVERING  CONGRESS  AND^THE  EXECUTIVE  BRANCH 

Several  periodical  services  regularly  analyze  current  issues  involving  the 
Federal  Government*    Congressional  Quarterly  Weekly  Report  summarizes  congrea-" 
sional  activity  for  the  preceding  week  and  includes  background  information  on 
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isauea  before  Congreaa,    The  Congreaaional  Quarterly  Almanac  la  an  annual  coq- 
prehenaivo  review  of  the  legialatlvc  (Uaaion.    The  weekly  National  Journal 
covera  recent  congreeaionol  and  executTve  branch  developmenta  and  their  impact, 
Congreaaional  Digeat  features  a  pro-con  discuasion  of  one  current  legislative 
problem  in  each  of  ten  issues  per  year.     The  Commerce  Clearing  Houae  Congres- 
sional  Index  is  a  loose-leaf  service  reporting  thocstatus  of  pending  legisla- 
tion.   The  United  Statea  Code  Congreaaional  afid  Adminiatrative  News  reproduces 
public  lawB»  House  and  Senate  reports  of  each  bill  that  becomes  law',  legisla- 
tive hiatories,  and  an  essay  section  discussing  iasues  before  Congress, 
t      A  further  aid  in  finding  t4)fonnation  published  by  Congress  is  CIS  Annual  and 
ita  monthly  updates,  published  by  the Xongressiohel  Information  Service.  This 
{lublication  indexes  and  abatrocts  congressional  hearings,  reports,  documents, 
and  committee  prints.     CongressionsU  materials  are  indexed  by'subject,  names  of 
hearing  witnesses,  authors,  affiliations  of  witnesses,  popular*  names  o/  bills 
and  reports, ^nd  law,  bill,  report,  and  document  numbers.  j 

D.     CONSUMER  PERIODICALS  AND  NEWSLETTERS 

Debaters  may  wish  to  monitor  oh  a  regular  basis  the  following  list  of  publi- 
cations in  order  to  be  aware  of  the  latest  writing  on  the  subject  of  consumer 
protec  t  ionY  y 

ConsuneT  Action  Update  (semi-monthly).  U.S.  Office  of  Consumer  Affairs,  621 
Repdrtors  Building,  Washington,  D.C, 

J 

CPA /News  (lO^times  annually).  Consumer  Federation  of  America,   1012  14th  St., 
N.W.,  Washington,  D.C.  / 

Consumer  Newsweek  (weekly).  Consumer  News/lnc,   813  National  Press  Building, 
Washington,  D.C.  \   ^ 

Pamily  Safety  (quarterly).  National  Safety  Council,  425  Michigan  Ave.,  Chi- 
cago, 111. 

Pire  Journal  (bi-monthly).  National  Pire  Protection  Assn.,  470  Atlantic  Ave., 
Boaton ,  Mass . 

Pood,  DruR,  Cosmetic  Law  Journal   (monthly),  Commerce  Clearing  House,  Inc., 
4025  W..  Peterson  Ave.,  Chicago,  111. 

Journal  of  Consumer  Affairs  (semi-monthly),  Americsn  Council  on  Consumer  In- 
terests, 238  Stanley  Hall,  Univeroity  of  Missouri,  Columbia,  Mo. 

National  Safety  News  (monthly).  National  Safety  Council,  425  Michigan  Ave., 
Chicago,  111. 

a 

Of  Consuming  Interest.  Pederai-State  Reports,  Inc.,  P.O.  Box  986/Court  House 
Station,  Arlington,  Va . 

Product  Safety  and  Liability  Reporter  (weekly).  Bureau  of  National  Affairs, 
Inc . ,  Washington,  D.C . 

Product  Safety  Letter  (weekly),  Washington  Business  Information,   Inc.,  1080 
National  Press  Building,  Washington,  D.C. 
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B.    FBDBRAL  AGBNCIBS 

Below  la  a  Hat  of  Governnent  agencies  that  the  debater  may  wiah  to  contact 
for  additional  conaumer  protection  infonaation.    Contact  should  be  made  with 
the  Office  of  Public  Information  in  the  reapective  agenciea. 

Conaumer  Product  Safety  Commiaaion  (CPSC) 

1111  18th  Streets  N.W.  ,  J..- 

Wcahington,  D.C.  20207 

H      Department  of  Agriculture  (DOA) 
f.Ji^^  Mallp  between  I2th  and  14th  Streets  i  S.W. 
Washington p  D.C.  20250 

:{i^DepArtment''of  Health  and  Uuaan  Services  (UllS) 

^    Food  and  Drug  Administration 
J600  Fishers  Lane 
/   Roclcville.  Hd.  20657 

"  Office  of  Conaumer  Affairs 
*330  Independence  Ave.,  S.W. 
^VashiAgton,  D.C.  20201 

Department  of  Housing  and  Urban  Development  (HUD) 
451  7th  Street,  S.W. 
Waahington,  D.C.  20410 

Department  of  Transportation  (DOT): 

Fed^tal  Aviation  Administration  (FAA) 
600  Independence  Avenue,  S.W. 
Washington,  D.C.  20591 

National  Highway  Traffic  Safety  Adminiatration  (NHTSA) 
400  7th>Street,  S.W. 
Waahington.  D.C.  20590 

U.S.'^oast  Guard 
400  7th  afreet,  S.W. 
Washington,  D.C.  20590 

Environmental /Protection  Agency  (BPA) 
401  M  Street,  S.W. 
Washington.  D.C;.  20460 

Federal  Trade  Commiaaion  (FTC) 
Pennsylvania  Avenue  at  6th  Street,  N.W. 
Waahington,  D.C.  20560 

Ceneral  Services  Adminiatration  (GSA) 
Consumer  Information  Center 
Pueblo,  Co.  61009 
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UrilTED  STATES  di)VERNMENT  PRINTING  OFFICE  >  \, 

SUPERINTENDENT  OF  DOCUMENTS 
WA9HINQT0N.  D.C.  20402 

SUBJECT.  DIBLIOGRAPHY    (SD)  '  '  .  Harch**i2,  1980 


NOTICE 

rrktt  ihown  wftra  In  ifftct  on  (hi  diU  Indluttd  on  (hit  lilt.  Govtmmanl  documanU'  prici*  iri  lubjact  (o  changa  wtmout 
prior  notlct.  Thartfora.  pHcai  In  aRact  whan  yvur  ordar  li  flilad  may  differ  fi om  prkaa  on  tha  Hit  Olnca  It  li  not  fa«ilbla  to 
chania  pricts  ihown  In  Oovarnmant  documanU  In  print,  tha  prica  printed  In  a  document  may  differ  ffom  the  prlc«  In  effKt 
when  your  order  U  proeeited. 


PUBLICATIONS  RELATING  TO  THE 
1980-81  NATIOflAL  HIGH  SCHOOL  0E8ATE  TOPIC 

How  Can  the  Interests  of  United  States  Consumers  8est  8e  Protected? 


Accident  at  the  Three  Mile  Island  Nuclear  Power  Plant,  Oversight 

Hearings  Before  the  Subcommittee  on  Energy  and  the  Environment  of 

the  Committee  on  Interior  and  Insular  Affairs,  On  the  Accident  at 

the  Three  Mile  Island  Nuclear  Power  Plant,  Hiddletown,  Pennsylvania, 

House,  96th  Congress,  1st  Session,  Part  1  y^M^y  9,  10,  11,  and  15, 

1979.    267  p.  o  *  . 

Y  4. In  8/14:96-8m.l  *      S/N  052-070-05022-5  $  6.00 

Advertising  for  Over-the-Counter  Orugs: 

Report  of  the  Presiding  Officer  on  Proposed  Trade  Regulation  Rule. 
1978.    190  p. 

FT  1.2:0  84/3  S/N  018-000-00231-1  3.75 

Staff  Report  and  Recommendations.    1979.    313  p. 

FT  1.2:0  84/5  S/N  018-000-00250-7  7.00 

Advertising  of  Ophthalmic  Goods  and  Services.    Similar  to  the  iaeue  of 
DiBoloBure  of  PreBoHption  Drug  PriceB,  thvB  onatyBie  focuaeB  on  State 
and  looal  rqatriotiona  in  the  ophthalmia  ■  field  in  medioine  cofid  industry j 
and  reconmenda  various  changea  to  better  eerve  the  intereetB  of  the 
consumer,    1976;    168  p. 

FT  1.2:0p  2  '    S/N  018-000-00186-1  2.80 

Advertising  of  Proprietary  Medicines;  Hearings  8efore  the  Subcommittee 
on  Monopoly  and  Anti-Competitive  Activities  of  the  Select  Committee 
on  Small  8usiness,  Senate,  94th  and  95th  Congress,  1st  Session:  (All 
mtaaing  porta  are  out  of  print,}  - 

Part  4,  Antacids,  June  6,  1973  and  June  4-5,  1974'.    1974.    p.  1353- 

1672,11.    Y  4.Sm  1/2:H  46/pt.4  S/N  052-070-02537-9_  ■  3.00 

Part  5,  Over-the-counter  Tranquilizers,  Sedatives,  Sleep-Aids,,  and 
Stimulants,  October  29,  1975-Oune  21,  1977.    1977.    p.  1673-1935,  11.  • 

Y  4.Sm  1/2:M  46/pt,5  S/N  052-070-04187-1  3.25 
I  t 
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High  School  nubatq 


Asbestos  Insulatlbn  1h 

a' 


r 


Analytical  Methods  for.  Safoguords  i^nd  Accountability  Heasuremonts  of 

Special  Nuclear  Materia;* J  Proceedings  From  American  Nuclear  Society 

Topical  Meeting  Held  May  15-17,  1970,  Williamsburg,  Virginia.    19713.  - 

20a  p.  il.     C  13.10:52{^  '         S/N  003-.003-01 906-0  J  4,75 

latlbn  irt  fUnd-Held  Dryers,  Fact  Sheet  94,    1979.    3  p, 
Y  3.C  76/aVll/94  ^    S/N  052-011-00216-0  4.00 

X  ^  per  50 

^\ 

Biological  Effects  of  Electromagnetic  Waves.  Selected  Papers^Of  the 
USNC/URSP  Annual  Meeting, '^ulder,  Colorado.  October  20-23^^^75; 

Volume  1.  'l976.  publ i shed  1 977.    494  p.  il  . 

HE  20.4102:0  62/3/v.l       "  S/N  017-015-00124-5  6.50 

Volume  2.    1976.  publ  Ishrt  ,1  977 .    461  p.  il. 

HE  20.4102:D^52/v.2  S/N  017-015-00125-3  6.25 

y '/ 

biological  Effects  of  Ionizing  Radiation:  Pertinent  Federal  Laws  and 
Regulations:  ^ 

Summary.    1979.    28  p. 

HE  20.3002:1^11  S/N  017-040-00455-9  1  .50 

jRppendix  1.  Volume  1.  Titles  5-30.    1979.    487  p. 

HE  20.3002:R  ll/app.l/v.l  S/N  017-040-00456-7  8.50 

Appendix  1,  Volume  2.  Titles  33-50.    1979.    460  p. 

HE  20.3002:fi  ll/app.l/v.2  S/N  017-040-00457-5  8.00 

Appendix  2-3.    1979.    392  p. 

HE  20.3002:R  ll/app.2-3  S/N  017-040-00458-3  7.50 

Bureau  of  Radiological  Health.  A  Look  at  FDA's  Program  to  Protect  the 
Anerican  Consumer  From  Radiation.    Publication  looka  at  a  Food  and 
Drug  Administration  program*    1977.    18  p. 

HE  20.4102:R  11/13  S/N  017-015-00128-8  1.20 

Cancer  Rates  and  Risks.    An  accumulation  of  fac\q  about  cancer  for 
phyoioiana,  mtdioal  otudenta,  teaaherSj  and  others  conacmed  uith  the 
*dioea8g»    The  ataiLatico  and  aicrmxrveB  arc  divided  into  four  aeotiona, 
'coifbinng  cancer  in  the  United  Statea,  diatrihution  of  varioua  forma  of 
cancer,  faotorp  aaaooiated  with  high  or  loo  cancer  riaka,  and  treatment 
and  Burvi^JaUof  cancer  patienta*    1974.    108  p.  il. 

HE  20. 3152:R  18/974  S/N  017«042-00086-6  1.80 

Cance/  Testing  Technology  and  Saccharin.    Thia  volume  ia  important 

adtng  for  thoac  interested  either  in  the  use  of  caccharin  or  the  validity 
high-^doae  animal  teata  for  carcinogena*    1  977.    149  p.  il. 

Y  3.T  22/2:2  C  16      ,      .      :         S/N  052-003-00471-?.  3.25 
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Carclnogonai  Control  Pfiocqduros  for  the  Safe  Handling  and  Use  of  Cancor- 
Causlng  Substances  In  tho  Workplace,    hddioation  vopovte  on  U  oc^\oo)^ 
aauning  aMttvrvea  found  ih  tho  AmcHoarx  \)ovkplaoo,    ContonU  of  puhlioation: 

1,  MuH  tha  emaloyoi*  muat  dos  Pt,  3,  Miat  tho  employoo  mtat  knot),  1975, 
19  p.  n.       L  35,10:17  S/N  0g9-01 5-000170  $  ,50 

Carcinogens  in  tho  Environment.    Roprintad  /i«cv7i  tha  Sixth  Aminal  Haport  of 
tho  Comoil  on  Enviroymontal  Quality^  IVYO,    It  dioauoaoo  tha  ralationuhip 
of  erwironmantal  faatora  to  ocviaav^  foouaing  on  ohomioala  introduoed  into 
tha  anvCroment  by  our  oonaiunption  pattoma  and  vay  of  Ufa,    1  976.    <12  p.  11. 

PrEx  l4.1/a:C  170  S/N  041-011-00030-1  .75 

Carcinogens,  Regulation  and  Control: 

Management  Guide  to  Carcinogens.  Regulation  and  Control.    1977.    77  p  11 

HE  20.7108:C  17/2  S/N  017-033-00259-2  2.10 

Working  With  Carcinogens,  A  Guide  to  Good  Health  Practices.  1977. 

50  p.  11.    HE  20.7108;C  17  S/N  017-033-00258-4  1.90 

Care  Labeling  of  Textile  Products  and  Leather  Wearing  Apparel:  Staff 

Report  to  the  Federal  Trade  Commission  and  Proposed  Revised  Trade  \ 

Regulation  Rule  (16  CFR  part  423).    1978.    481  p. 

FT  1.2:1  11/3  S/N  018-000-00219-1  6.75 

Compilation  of  Laws  Administered  by  the  United  States  Consumer  Product 
Safety  Commission.    ContaCnc  the  text  of  tha  Conanmer  Product  Safcti/ 
Aotj  the  PlcuJTmbla  FabrCaa  Aotj  the  Federal  Hazardoua  Si4botanaea  Aatj 
the  Poiaon  Prevention  Packaging  Aat  of  1970,  and  the  BsfHgerator 
Safety  Act  of  19S6,    Alao  i\iotuded  aeparately  io  a  copy  of  the  Conaumer 
Produat  Safety  Cormiaaion  hnprovcmenta  Aot  of  1976,  aold  aevaratelu, 
1975.    68  p.  J         *  ir-  tj 

Y  3.C  76/3:5  C  73  S/N  052-011-00106-6  1.50 

Compilation  of  Selected  Acts  Within  the  Jurisdiction  of  the  Conmittee  J 
on  Interstate  and  Foreign  Commerce,  Volume  4,  Consumer  Protection  Law 
Including  Federal  Hazardous  Substances  Act,  Fair  Packaging  and  Labeling  ^ 
Act,  Poison  Prevention  Packaging  Act,  Flaimiable  Fabrics  Act,  Consumer 
Product  Safety  Act,  Federal  ^austic  Poison  Act,  Magnuson-Hoss  Warranty- 
Federal  Trade  Commission  Improvement  Act,  Federal  Trade  Commission  Act, 
Motor  Vehicle  Information  and  Cost  Savings  Act,  National  Traffic  and 
,  Motor  Vehicle  Safety  Act  of  1966,  Refrigerator  Safety  Act.    Ig7g.    324  p. 

Y  4. In  8/4:C  73/21/g7g/v.4  S/N  052-070-04884-1  4.00 

Conference  on  Occupational  Health  Experience  With  Uranium.    1975.    476  p. 

ER  l.ll:ER0A-93  S/N  052-010-00466-2  5.20 

Consumer  Aid  Series:  ' 


Acceleration  and  Passing  Ability,  A  Comparison  of  Acceleration  and 
Passing  Ability  for  Passenger  Cars  and  Motorcycles  for  the  Yea#'.l576. 


i 

1976.    51  p.  '  ,  gc  ' 

TD  8.14/2 :6/pt. 3  S/N  050-003-00228-3     '  ^   '  l) 
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Consumor  AM  Borlu)   <•  con* 


nrakos,  A  Comparison  of  HrakInQ  Porform^ncc  for  Passcnqor  Cars  and 
Motorcycloa  for  tho  Year  1976,    1976»    25  p, 

TD  Q.H/2ja/pt,l  ,  S/N  050-Q03-00226-7  $  .95 


Tirol,  A  Coiiipartsrtu' 6f  Tiro  Rosorvo  Lda^l  for  Passongor  Cars  ami 
Motorcycles  for '"tMoAear"  1976.    1976.    69  p. 

TD  Q.t4/Z:Vpt.2  S/N  050-003-.'00227-5  l.flO 


Consumor  Fraudi  An  Empirical  Porspoctlvo,  Summary.    1979.  7Q"p. 

J  26.2:C  76/3  S/N  027-000-00024-1  ^3.50 

Consumer  Informattgn  Rcfncdles:  Policy  Review  Session.    Analysoo  thootf 
Contniooion  vmedie/a  uhioh  jiireotly  affeot  the  quality,  quantity^  nfid 
vavioty  of  market plaoa  iKformatiori,    i  979.    35^  p. 

FT  112 :C  76/5  S/N  018-000-00253-1  7.50 

Consumer  Product  Safety  Act,  Amendment.  An  Act  to  Amend  the  Consumer 
Product  Sa-fety  Act  to  Extend  the  Authorization  of  Appropriations,  and 
for  Other  Purposes.    Approved  November  10,  1978.    10  p. 

GS  4.110:95/631  ^  S/N  022-003-92162-1  .80 

Consumer  Products  by  Oesign,  A  Report  on  Nev/  Foods, *'Fabr1cs,  and 
Materials  From  Agrlcul ture  Research.    Rev.  1973.    71  p.  11. 

A  1,75:355/2  S/N  001-000-02790-5  1.75 

Consumer  Protection  Act  of  1977,  Hearings  Before  the  Committee  on 
Government  Affairs,  Senate,  95th  Congress,  1st  Session,  On  S.  1262, 
To  Establish  an  Independent  Consumer  Agency  to  Protect  and  Serve  the 
Interest  of  Consumers,  and  for  Other  Purposes,  April  19  and  20,  1977. 
1977.    244  p. 

Y  4.G  74/9:C  76/977  S/N  052-070-04147-1  3.25 

> 

Contrary  to  Nature:  Being  an  Illustrated  Commentary  on  Some  Persons  and 
Events  of  Historical  Importance  In  the  Oevelopment  of  Knowledge  Concerning 
Cancer.    Thia  ia  an^impreaaive^  well'Vecearahed  hook  on  the  hiatory  of 
cancer  and  cancer  veoearch*    It  begins  by  examining  two  of  the  oldest 
wit  ten  records  of  man,  the  Egyptian  papyrut^  (brit^n  3,  SOO  year  a  ago}^ 
which  make  reference  a  to  **large  tumor  a"  on  vne  body.    It  continue  a  by 
doaoxnbing  iinportant  peraona  and  eventa  in  the  atudy  of  cancer  during 
th^  Greco-Roman  period,  the  Middle  Agea^  and  the  ISth  through  the  20th 
centuriea.    Moat  cf  the  book  ia  deyoted  tc  progreea  made  aince  World  War  II* 
Tnia  ia  an  excellent  book  for  anyone  intereated  in  hau  knowledge  concerning 
cancer  haa  been  developed  over  the  yeara,    1977.    498  p.  11. 

HE  20.3002:N  21/5  S/N  017-042-00128-5  14.75 

X 

Criteria  for  a  Recommended  Standard:  Occupational  Exposure  Ouring  the 
Manufacture  and  Formulation  of  Pesticides.    1978.  ''429  p.  11. 

HE  20.7110:P  43  S/N  017-033-00314-9  .  -6^25 

Current  Literature  Report  on  the  Carcinogenic  Properties  of  Ionizing  aryi 
Nonionizing  Radiation:  ^ 

Volume  1,  Optical  Radiation.    1977.    90  p.  11.  • 

HE  20.7ni/2:C  11/v.l  S/N  017-033-00280-1  2.75 


Hluh  School  DohAU  ...  •  ^ 

Currant  titflraturu  Report  ,  ,  ,  con,  ■*  : 

VolufliO  2p  Microwave  Anil  Rdaiofrcquoncy  RAilUtlon,    1070.    ?0' p,  n, 
HE  20,7111/2{C  11/v,2  S/N  017-033-00206-0 

Volume  3,  lonliing  HadUtlon.    197R,   G6  p,  ll. 

Hi-  20,7ni/2jC  11/v,3  S/N  01 7-033-00294'.1 

Olaclosuro  of  Energy  Cost  And  Consumption  Information  In  Label Ina  And 
Advortisino  of  Consumer  Applloncosi  FlndJ  Staff  Report  to  the  Federal 
Trade  Coimilsslon  and  Rocoinnended  Rule, ^979,    ?5f  p, 

FT  1,2:L  11/5  5/N  010-000-00245-1 

Don't  Oe  dypped,    TfUo  bull^Hn  to  d^oigttad  to  hotp  tho  oonomer  avoid 
doooptiva  buoinooa  pvtjatiaoa,    Atao  advioao  tho  aonamer  of  /jjZp 
availabto  if  ha  haa  boon  mialod.  aold  a  ohoddy  produat,  or  given  poor 
aorviaa.    1972.    6  p,  11. 

FT  1.3/2:0  s/N  010-000-00122-5 

Edible  TV:  Your  Child  and  Food  Commercials.    1977.    89  p.  il. 

Y  4.H  95:C  43/2  S/N  052^070-04243-5 

Effect  of  Radiation  on  Human  Health,  Heacings  Oefore  the  Subconnittee 
on  Health  and  tho  Environment  of  the  Committee  on  Interstate  and 
Foreign  Commerce,  On  Overview  of  the  Extent  to  Which  the  General  Public 
Is  Exposed  to  Radiation,  the  Effect  of  Radiation  on  Human  Health,  and  to 
Oetermine  Whether  Existing  Law  Is  Adequate  to  Protect  the  Public,  House, 
95th  Congress,  2d  Session,  January  24,  25,  26;  February  8,  9,  14,  and  28, 
1978,  Volume  1,  Health  Effect  of  Ionizing  Radiation.    1979.    1452  p,  il. 

Y  4.10-8/4:95-179  S/N  052-070-04845-0 

Effect  of  Radiation  on  Human  Health,  Hearings  8efore  the  Subcommittee  on 
Health  and  the  Environment  of  the  Comnittee  on  Interstate  and  Foreign 
Conmerce,  On  Concern  About  the  Over  Use  of  X-Rays,  the  Potential  Health 
Hazards  Posed  by  X-Rays  and  the  Existing  Levels  of  X-Ray  Exposures  Which 
We  Now  Consider  Safe,  House,  95th  Congress,  2d  Session,  July  11,  12,  13, 
and  14,  1978,  Volume  2,  Radiation  Health  Effects  of  Medical  and  Oiagnostfc 
X-Rays.    1979.    1249  p.  il. 

Y  4. In  8/4:95-180  .      *   S/N  052-070-04846-^ 

Emergency  Interim  Consumer  Product  Safety  Standard  Act  of  1978.    An  Act 
to  Amend  the  Consumer  Product  Safety  Act  to  Establish  an  Interim  Consumer 
Product  Safety  Rule  Relating  to  the  Standards  for  Flame  Resistance  and 
Corrosiveness  of  Certain  Insulation,  and  for  Other  Purposes.  Approved 
July  11,  1978.    5  p. 

GS  4.110:95/319  S/N  022-003-91849-3 

Emergency  Planning  Around  United  States  Nuclear  Power  Plants:  Nuclear 
Regulatory  Commission  Oversight,    1979.    105  p.    '*  " 

X  96-1  :H.rp.4l3  S/N  052-071-00597-8 


'614 


■flat  , 

*  Hlqh  School  DtiUUtJ  ,  .  , 

Envlronmnntql  Protuctlon  Aguncy  m\  tho  RouitUtlon  of  ruUlcldM^, . 
Staff  Report,    'Mii  ia  a  ihHutti  attifj'  UuU  poinda  outi  liwhlanui 

m*Ut^m  l^y  tJmU(H^  AViviis/  Kifnmiln,        h  ti  ovitlo  of  Uia  t:{*A  in  thCa 
v^gai\U     I97fi.    BO  p,  ' 

Y  4, J  Wmitn  n/2  S/N  0(i2"0/0-0;i|l6/.b  .70 

CvalUdtion  of  OccupAtlortAl  lldiitrds  From  Irulu^trUl  (ladli^tloHi  A  ^urvoy 
of  SttUctoit  StnCus,    1976,  puhlUhud  1077.  p. 

HE  20,7l02lR  11/2  5/N  01 7-033-0020»w3  2.30 

FDA  Conjumur,    (Monthly  oxcopt  July-AuQuit  and  Oocoinhor-Jflnuary  which 
aro  combfnod  Issues.)    c^ontaina  ififoi'tncitlon  Ui*ittan  oapaalally  fov 
ootiatvnava  about  food  wul  Pm({}  AtbuCniatiMtion  VoQuUitoty  oaCuntlt'lo 
(laoloiono,  and  about  tha  eafo  uaa  of  pt^odxuita  fQduUxtod  by  FOA,  Subscription 
prico:  Domestic  -  $12.00  a  year;  Foreign  •  $15.00  a  year.    Single  copy  price: 
Domestic  -  $1.00  a  copy;  Foreign  -  $2.25  a  copy.    [FDAP]    (File  Code  20) 
HE  20,4010: 

FOA  Consumer  Nutrition  Knowledge  Survey;  A  Nationwide  Study  of  Food  ' 
Shopper's  Knowledge,  Beliefs.  Attitudes  and  Reported  Behavior  Regarding 
Food  and  Nutrition  Labeling: 

Report  1,  1973-74.    »976.    109  p.  11. 

HE  20.4002:N  95/3/rp.1  S/H  01 7-01 '2-00255-0  ^3.25 

Report  2,  1975.    1976.    219  p.  11. 

HE  20.4002:N  95/3/rp.2  J/H  017-012-00266-0  4.00 

Federal  Law  on  Consumer  Deception:  An  Agency  by  Agency  Analysis.    1979.  . 

254  p.  J  26.2 :C  76/2  S/N  027-000-00825-9  '  6.00 

Fluorocarbons,  Technical  Fact  Sheet  Number  1.    1975.    2  p. 

T^37c  76/3:11-1/1  S/N  052-011-00084-1  1.75 

per  50 

Food  Advertising: 

Report  of  the  Presiding  Officer  on  Proposed*Trade  Regulation  Rule.  1978. 

319  p.         FT1.2:F73/6  S/N  018-000-0021 2-4  5,00 

Staff  Report  to  the  Federal  Trade  Coninission  on  Propbsed-^Jrade  Regulation 
Rule.    1978.    375  p. 

FT  1.2:F  73/6/978  S/^J  018^000-00230-2  6.00 

General  Services  Administration  Consumer  Information  Booklets.  Theae 
booklets  are  designed  to  tell  the  oonsumep  tn  simple  language  what  GSA  has 
learned  in  buying  products  for  the  Government*    By  dieouseing  the  selection, 
use  and  maintenanae  of  varioue  products,  these  booklets  will  help  you  make 
better  informed  purchases • 

Automobile  Batteries,  Their  Selection  and  Care.    1971.    13  p.  11. 

GS  2.16:1  S/N  022-000-00067-5  '  .65 
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/fhiArf  ^/iJ  jtf^dti^^tM^         »/^*i<iMt<rt»jii  fNir)|ft>)((  fviwiu^  /V/vi'M*  ^*^,t}^Hi' 

Ik'ntV.l^/.}!!       n.l././/ll,>.l        -  .1.1    J,i,.  t,  t  t         f  \ni-i  rj./. ,       •'i  I  • 


0*1  2Jfiil2 


5/N  fo^ooo-onoHO-y 


Mous«hoTtt  Oflftneri,    /WMfJiV/j»jtf/  aH-iimv^UH\u^ini^\^iii  mUd  itUm^nn 

UijU^Hamovvs  M)od       tvui  oiUi  U^Hh^x*  ^n^^ium^M>^[^^fi^l  Mill,  miuhMi-h, 
1974,    12  p,  11, 

2,10iin  s/N  022-00] -0005V- 1 

^  Mixers  and  01on(|ors,    'Hita  ocnwionav  ttifomittcn  boakUt  [)VO\>idiH\ 
ad\>io4i  on  what  to  look  foi*  uhun  fiuv/trtnf/ff/  mtxova  wtd  hlnndtfiut, 
Although  biwul  Hoinaa  mv  not  mutionadt  tha  hookltit  dotia  ou^-Una 
,  tiho  tfktjov  ftiatwaa  aih^Uabta  in  thaaa  applicviaou^    'Hm  on  uafa  mw, 

'.,i)art\mtifio,  ond  ovtaa  guCdollnaa  rtr«j  alao  inotudad,    1973.    Up,  11. 

<   ;  2.16:13  s/N  022-000-00077-2 

Powor  Hand  Tools.    KxpUUna  aaftity,  mtatCty^  and  ouiUdUUty  fcaluviiu 
'  to  look  fov,    Stiattona  on  aataatiiig  dritto,  dvttl  acsaaaaoi^tao,  btflt 
eandovo,  finiahing  aandavo,  oandap  tshvaaxwo  and  aaooiWovCoo,  aivaulav 
oaua,  Jig/acibiir  mojo,  and  oau  aonaavot^iaa,    Une  of  extennion  oovda, 
and  oafa  una  of  poDav  toolo  ifi  aloo  aovavod,    1973.    24  p.  11. 

GS  2.16:16  s/N  022-a«3-00902-7 

Handbook  and  Standard  for  Manufacturing  Safer  Consumer  Products.  HUo 
publication  hslpo  induatry  implement  the  Coneloni^r  Product  Safety 
Conrnoaion^o  Syatem  Standard  by  aupplying  baakgroimd  informtion 
t*egarding  the  rationale  of  ito  fequirementa  an  ualt  aa  auggeationn* 
and  ideaa  for  ito  implmentation.    Rev.  1977.    02  p.  11, 

Y  3.C  76/3:8  M  31/977  s/H  052-01 1 -00H2-2 

jj^lth  and  Safety  Guide  for  Pesticide  Formulators.    Tfiio  booklet  deeoribee 
health  anS  eafety  ftanarda.and  dioouooeo  proper  oafety  pi\iotioea  that  oan 
minimize  the  haaarda.     1977.    102  p.  <1 3  plates. 

HE  20.7108/2:P"43  S/N  cOl  7-033-00243-6^ 

History  of  tffe  Comstock  Patent  Medicine  Business  and  Dr.  Morse's  Indian 
Root  Pnis.    1972.    49  |i.  11. 

SI  1.28:22  s/N  047-000-00204-4 

How  Consumers  Use  Product  Information:  An  Assessment  of  Research  In 
Relation  to  Public  Policy  Needs.    1975.    70  p. 

NS  1.2:C  76/3  S/(f  038-000-00237-6 

Informing  Workers  and  Employers  About  Occupational  Cancer.    Thia  report 
makeo  recormendationa  for  the  general  content,  target,  audience,-  and  narmer 
of  preaentation  of  the  Occupational  Cancer  Information  and  Alert  Program  . 
concerning  carcinogena  in  the  workplace*    1977,  published  1979.  '"16  p. 

35.2:C  16  S/N  029-015-00053-8 


Bl6 


633 


•  High  School  Debate  .... 

Labeling  and  Advertising  of  Home  Insulation:  Final  Staff  Report  to 
the  Federal  Trade  Commission  aad  Proposed  Trade  Regulation  Rule. 
197a,    326  p.  iU 

FT  1.2:L  11/4  -      S/N  018-000-00229-9  $  5.25 

Lead  Poisoning:  Watch  Out  for  Lead-Based  Pa1nt»  Facts  for  Renters  and  ^ 
Purchasers.    1979.    6  p.  il  . 

HH  1.2:L  46/5  S/M  023-000-00527-1  .75 

$6,00  per  100 

Legislative  History  of  Radiation  Control   for  Health  and  Safety  Act  of 
1  968.    1975  .    1494  p.  il.    ?  volumes,  sold  as  a  set.  ^' 

HE  20.4I02:L  52/v.I-Z  S/N  017-015-00089-3  24.00 

Magnuson-Moss  Warranty,  Federal  Trade  Commission  Improvement  Act.  An 

Act  to  Provide  Minimum  Ofsclosure  Standards  for  Written  Consumer  Product 

Warranties;  to  Oefine  Minimum  Federal  Content  Standards  for  Such  Warranties; 

to  Afliend  the  Federal  Trade  Commission  Act  in  Order  to  Improve  Its  Consumer 

Protection  Activities;  and  for  Other  Purposes.    Approved  January  4,  1975. 

20  p.  GS  4.110:93/637  S/N  022-003-90924-9  .35 

Methods  for  Sampling  and  Assessing  Deposits  of  Insecticidal  Sprays  Released 
Over  Forests.    197fl.    162  p.  il.     Issued  with  plastic  spiral  binder. 

A  1.36:1596  S/N  001-000-03866-4  4.50 

National  Business  Council   for  Consumer  Affairs: 

GuicJe^^togs.  on  Advertising  Substantiation.    1972.     12  p. 

Y  3.N  21/27:2  Ad  9  S/N  003-000-00365-5  .40 

Guiding  Principles  for  Responsible  Packaging  and  Labeling.     1972.     8  p. 

Y  3.H  21/27:3  P  12  S/N  003-010-00042-2  .55 

Tire  Inflation  and  Consumer,  Program  to  Improve  Safety  and  Economy. 
1972.     12  p. 

Y  3.N  21/27:2  T  51  S/N  052-074-00002-9  .60 

National  Cancer  Program,  Hearings  Before  the  CommtttBe  on  Government 
Operations,  House,  95th  Congress,  1st  Session: 

Part  1,  Overview  of  Program  Administration,  June  14,  !5,  16,  and  23,  1977. 
1977.     858  p.   11 . 

Y  4.G  74/7:C  16/pt.l  S/N  052-070-04264-8  6.00 

Part  ?,  Fluoridation  of  Public  Drinking  Water,  September  21  and  October  12, 
1977.     1  977.     580  p.   11  . 

Y  4.G  74/7:C  16/pt.?  S/N  052-070-04189-0  5.00 

NIOSH  (National    Institute  for  Occupational  Safety  and  Health)  Health 
Survey  of  Velsicol  Pesticide  Workers,  Occupational  Exposure  to  Leptophos 
and  Other  Chemicals.     1978.     148  p. 

HE  2D.7111/2.L  S5  S/N  01  7-03"J-O02ft7-8  3.25 
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Perinatal  Carcinogenesis.    Conference  was  held  in  Tcrnpa,  FloiHda. 
Jariuary  19^21,-  137S.     Contents  of  publication:  Human  e^eriencT; 
Experimental  etvdvec  on  homonca;  Uonhomonal  carainogena;  Tr<me>ylaccntal 
oarcnnogenea-La  vn  the  nervoun  eystcm;  and  Perinatal  carciKogeKesie  and 
earcnnog^  bzoaeaay  r-i-ocedures,     1979.    282  p.  il.  ClothbOund 

HE  20.3162:51  017-042-00139.1  $10.00 

ortL'^i'L^j'^^'r'-"  ^"""'^  ^"'"-^    '^^^^^^^  publication 

of  tin  ^  States  cnvtro.,nental  Agenoy  u^hCah  foatera  current  auareness 
tLJ  ?  I  on  effects  of  peetioides.     Reviews  more 

than  2  000  dameutta  and  foreign  eou^^cee.     Periodicaia  from  uhich  articles 
have  been  abstt-a.^ted  are  listed  in  each  January  issue.     Subjects  and 
authors  of  abstracted  articles  are  cross- referenced  in  March,  June 

nn     '  annual  index  issue.    Subscription  price:  Domes t  c  - 

ttko  /rr''p'°'!*'"  Slngle'copy  price:  DomesUc  - 

rli      c      V'  '^^^^^r  "  ^^'"^  '  "P^-    ^"""^1  Domestic  -  $1.80  a 

copy;  For^ign^-  $2.30  a  copy.     [HAPS]    (File  Code  2M) 

TJ'l^lt'  r'^p'T'"^.  Journal.     (Quarterly.)    mteragenay  publication  of 
^n  Z  tZ  !  P««ttc..i^  Momtor^ng  r>rog,^^  ^kich  p^Slishcs  "federal  findings 
on  pestvavde  levels  in  hurrans  and  all  other  elements  of  the  environment 
^I!n!'^r/'''Tr^  'no.zttoKns  data.     Accepts  monitoring  studies 

jrom  utate  ayxd  lo.^l  govcrruncnts,  universities,  private  industry  and 
foretgn  ncUvon..     Appears  in  mrch,  June,  September,  and  December;  subject/ 
author  mde^  t.  .„  Moj-oh  uwue.    Subscription  price:  Domestic  -  $7.90  a  year; 

PrEx  14.9: 

Population  Dose  and  Health  Impact  of  the  Accident  at  the  Three  Mile  Island 

Aor  ^7  '\IV,T  fV'-^^^?:;"^^^'^"^^^-"^  'or  the  Period  March  28  Throi  h 
Aprt     /,   1979}.     rfus  pubUaatton  outltnes  the  findings  of  an  Ad  Hoc 
PopuLattan  Poae  A^oesament  Group,     It  presents  an  assesement  of  the 
colleatLvs  radiation  dose  received  by  the  population  an^  addresses  sevet^l 
areas  of  concern  ^ahout   the  type  of  radiation  releaaed,   the  contribution  to 
population  exposure  due  to  beta  radiation,   the  degree  of  coverage  afforded 
by  available  radtatton  measuj^ementF. ,  a>ui  the  range  of  health  effects  that 
may  result  from  the  e&tirmted  collective  dose,     1  979.     gg  p.  \\\ 

y  3.N  88:2  P  81  s/N  017-001-00408-1  3.75 

Practitioner's  Guide  to  the  Diagnostic  X-Ray  Equipment  Standard.  The 

Federal  Diag^iuetia  r-rau  standard  ia  aimed  at  reducing  patient  exposure 
dunny  ^ray  ex.mtnations .     This  hooHet  outlines  the  major  provision  of 
tne  standard,   sxmimea  prartttioner  responsibilities^   discusses  upgradinn 
r.:'/tr.^^\'^^  to  U  fregu^ntV,  asked  guestZs  aboZ 

HE  ?0.410a:X   1/5/978  s/CJ  Ql  7-01  S-001  4 7-4  .80 

Price  of  Death,  A  Survey  Method  and  Consumer  Guide  for  Funerals.  Cemeteries 
and  Grave  Markers.     I97b.     3S  p. 

''^^■^■'^■^  S/N  018-000-00185-3       -  1  .05 
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Procedures  for  Field  Testing  Microwave  Ovens.    Gives  procedures  for 
too  ting  ovens  for  compluznae  with  the  mioroijove  emisaion  and  safety 
interlock  operation  requirementa  of  the  Federal  radiation  safety 
parfoxrtanoo  standard.    The  manual  is  useful  for  Food  and  Drug  Adntini^ 
etration.  State  and  local  testing  personnel.    1977.    35  p.  11. 

HE  Z0.4108:M  58  S/?i  017-015-00138-5 

Radiation  Hazard  in  Mining.    Deals  uith  the  oaaurence  of  lung  cartcer 
among  underground  minera  canaed  by  breathing  radioactive  duat  particlco 
knouti  aa  radon  daughters.     1  977.     30  p.  il. 

I  69.8/2:7  S/N  024-019-00025-0 


Radioactivity  in  Consumer  Products.  1979. 
V  3.N  88:27/00001 


509  p. 

S/N  052-010-00503-1 


Regulations  for  the  Administration  and  Enforcement  of  the  Radiation 
Control  for  Health  and  Safety  Act  of  1968.    Containa  regulationo 
pld)liahed  in  the  Federal  Register  tJirough  Septenhev  1978  for  Code 
of  Federal  Rcgulationa,  Title  21,  Oxapter  I,  Subahaptor  J,  Part  1000, 
1002^1005,   1010,   lORO,   1030,   1040,  and  1050.     Rev.   1978.     68  p.  il. 

HE  20.4106:R  11/978  S/N  017-012-00274-9 

Regulations  Under  the  Federal  Hazardous  Substances  Act,  Technical  Fact 
Sheet  Number  4.    1975.    5  p. 

V  3.C  76/3:11-2/4  S/N  052-011-00087-6 


$  1.60 

1.50 
6.50 

2.50 


3.^0 
per  50 


Resolved,  That  the  Federal  Government  Should  Significantly  Strengthen 
the  Guarantee  of  Consumer  Product  Safety  Required  of  Manufacturers, 
Selected  Excerpts  and  References  Relating  to  thr  Intercollegiate  Debate 
Topic  for  1976-77.    1976.    298  p.  11. 

^   X  94-2:H.doc.656  S/N  052-071-00509-9  2.80 

Safe  Handling  of  Radioactive  Materials:  Recommendations  of  the  National 
Committee  on  Radiation  Protection.    1964.    107  p.  il. 

C  13.11:92  S/N  003-003-00136-8  2.10 

Safe  Toys  for  Your  Child,  How  to  Select  Them,  How  to  Use  Them  Safely. 
1971.    8  p.  11. 

HE  21.110:473  S/N  017-091-00159-6  .35 

Sales,  Promotion,  and  Product  Differentiation  in  Two  Prescription  Drug 
Markets.    Tfiia  ia  a  Bureau  of  Eaonomian  atudy  of  product  differentiation 
and  ita  relationahip  to  brand  prornotion  and  brand  salea.     The  atudy 
focuacd  on  tuo  therapeutic  marketa  for  preocription  druga.     It  aought  to 
deteiwnine  the  validity  of  the  uidely-held  notion  that  leading  brcmds  ' 
gain  and  retain  iKirkct  dominanae  primarily  ae  a  reault  of  promotional 
activity.     1977.     164  p.  . 

ni.2:D84/?  S/tl  018-000-00207-8  2.75 
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Survey  of  Compounds  Which  Have  Been  Tested  for  Carcinogenic  Activity: 

1961-1967  Volume,  Section  1  and  Section  -2.    1973.    4585  p.  11. 
Clothbound.    2  sections,  sold  as  a  set. 

HE  20.3152:C  17/951-57  S/N  017-042-00050-5  $48.75 

Supplement  2.    1969.    655  p.  11.  Clothbound. 

HE  20.3152:C  17/supp.2  S/N  017-042-00024-5  13.35 

Survey  of  Consumer  Fraud  Law.    1978.    215  p.  11. 

J  1.2:C  75/13  S/N  027-000-00572-8  4.25 

Survey  of  Photocopier  and  Related  Products,    Examinee  optical  radiation, 
radiation  aontrol  and  radiation  proteatton  in  connection  uith  photocopier 
equipment  and  related  products,     1978.    57  p.  il. 

HE  20.4102:P  55/5  S/N  017-015-00149-1  2.50 

Suspected  Carcinogens,  A  Subfile  of  the  NIOSM  Registry  of  Toxic  Effects 
of  Chemical  Substances.  2d  Edition.    1975.    251  p.  11. 

HE  20.7112/2:C  17/975  S/N  017-033-00224-0  4.50 

Take  a  Closer  Look,  The  Consumer  Product  Safety  Commission  Openness 
Policy.    1977.    12  p.  11. 

Y  3.C  75/3:2  L  87  S/N  052-011-00120-1  4.50 

per  25 

Television  Advertising  to  Children.    Dieauaacs  petitions  from  Action 

for  Childron*8  Television,  and  the  Center  for  Science  in  the  Public 

Inieraet,  requesting  the  promulgation  of  a  trade  rule  regulating  ' 

television  advertising  of  candy  and  other  sugai^ed  products  to  children, 

1978.    355  p. 

n  1.2:T  23/2  S/N  018-000-00228-1  5.00 

Vinyl  Chloride,  Fact  Sheet  58.    1975.    2  p. 

Y  3.C  75/3:11/58  S/N  052-011-00055-5  1.75 

per  50 

Ue  Want  You  to  Know  About: 

Diagnostic  X-Rays.    1973.    8  p.  11. 

HE  20.4002:X  1  S/N  017-012-00181-5  .35 

Labels  on  Medicines.    Rev.  1975.    6  p.  11. 

HF  20.4002:M  45/3/975  S/N  017-012-00237-4  .35 

Your  Federal  Trade  Convnission,  V/hat  It  Is  and  What  It  Does.    1  977. 

25  p.  il.       n  1.2:F  31/5/975  S/N  01 B- 000- 001 99-3  ,55 

O 


